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PEEFACE 


TO  THE  SECOND  EDITION. 


mHIS  Work  contains  the  text  of  the  Public 
J-    Health    (London)    Act,    1891,    and  the 
enactments  apphed  by  it,  with  full  notes  and 
references  to  many  cases  decided  by  the  Courts. 
It  also  contains  an  Appendix  in  which  will  be 
found  the  whole  or  some  part  of  the  text  of 
Statutes  amending  and  extending  the  earlier  Act 
or  deahng  with  matters  connected  with  the  Public 
Health  of  the  Metropolis,  also  the  whole  or 
relevant  parts  of  the  text  of  a  number  of  Local 
Acts  of  the  London  County  Council  and  the 
Corporation  of  the  City  of  London  relating  to 
the  same  subject.    Many  of  the  notes  to  the 
numerous  sections  of  the  1891  Act  have  been  re- 
written, and  all  the  notes  have  been  revised  and 
brought  down  to  date.    The  dates  of  the  cases 
cited  have  now  been  inserted.    There  are  many 
references  in  the  Public  Health  (London)  Act, 
1891,  to  "drain"  and  "sewer,"  but  the  Act 
does  not  contain  any  interpretation  of  these 
terms.    The  Editors  have,  therefore,  set  out  in 
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the  notes  to  s.  141  the  meaning  given  to  these 
expressions  in  the  Metropolis  Management  Acts, 
1855  and  1862,  together  with  notes  of  the 
numerous  decisions  of  the  Courts  deaUng  with 
questions  of  "drain,"  "combined  drain,"  and 
"sewer." 

The  Editors  desire  to  acknowledge  their 
obhgation  to  the  Work  "  Lumley's  Public 
Health,"  from  which  notes  in  some  cases  have 
been  adopted  without  alteration. 

A.  M. 
E.  J.  N. 


Temple, 

March,  1910. 
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394,  399 

s.  3    187, 397 

s.  11   398 

c.  cxli.  (Whitechapel  Improvement  Act,  1853)       ...  61 
ss.  4,  43—47    62 

17  &  18  Vict.  c.  94.    (Public    Revenue    and    Consolidated  Fund 

Charges  Act,  1854)   377 

18  &  19  Vict.  c.  120.  (Metropolis  Management  Act,  1855)  ...  99, 101,  147, 

232,  233,  236,  299,  313,  325, 
328.332,357,  365—367.371. 


s.  57   

  140 

s.  58   

 17,  148.  199 

s.  59   

  199 

s.  60   

  265 

s.  64   

  141 

s.  65   

  203 

s.  68   

  323 

s.  69  

  8,  96.  321 

s.  73   

  238. 323 

s.  74   

  323—325 

s.  76   

  323.325 

s.  83   

  96,  237 

8.  84   

  94 

s.  85   

  97,  241 

8.  96   

  103,105 

s.  101   

  327 

8.  105   

  105 

8.  116   

  125 

ss.  150—153,  161 

  100 
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18  &  11)  Vict.  c.  120.  (Metropolis  Management  Act,  lS55)—cont.  page 

Rs.  183—191    208,371 

s.  198    209 

202    400 

s.  204    304 

s.  205    43 

s.  211    88,97,100,278,350 

s.  212    278,  350,  351 

ss.  225,  226    94, 100 

R.  250    7,  294,  309,  310,314,  317.  319— 

321,  323—325,  327,  335 
SchedR.  A.,  B.,  C   197,  199,  293 

19  &  20  Vict.  c.  112  (Metropolitan  Management  Audit  Act,  1856) — 

?.  9    140 

20  &.  21  Vict.  c.  43.    (Summary  Jurisdiction  Act,  1857)    64 

c.  cxxxv.  (Metropolitan  Market  Act.  1857)  ...       ...  54 

21  &  22  Vict.  c.  90.    (Medical  Act,  1858)      ...     '   145 

ss.  27,  37    57 

c.  97.    (Public  Health  Act,  1858).  s.  4   213 

23  &  24  Vict.  c.  125.  (Metropolis  Gas  Act,  1860),  ss.  51,  52   131 

24  &  25  Vict.  c.  133.  (Land  Drainage  Act,  1861)    200 

25  &  26  Vict.  c.  102.  (Metropolis   Management   (Amendment)  Act. 

1862)   232,  236,  302,  313,  325.  358 

s.  29   ■  88 

.s.  36    230 

s.  37   UO 

s.  75    305 

s.  77    241 

R.  96    230.  231,  233.  238 

s.  112   820 

26  &  27  Vict.  c.  93.    (Waterworks  Clauses  Act,  1863),  s.  16         ...  122 

28  &  29  Vict.  c.  121.  (Salmon  Fi.shery  Act,  1865),  .s.  61    260 

29  &  30  Vict.  c.  90.    (Sanitary  Act,  1866)    S58 

c.  122.  (Metropolitan  Commons  Act,  1866)    317 

30  &  31  Vict.  c.  6.     (Metropolitan  Poor  Act,  1867)  137, 164, 175 

f=-    169 

ss.  31,55    206 

ss.  61—72    170 

c.  106.  (Poor  Law  Amendment  Act,  1867),  s.  22      ...  154 

c.  115.  (Justices  of  the  Peace  Act,  1867)    263 

2   '    261 

c.  134.  (Metropolitan  Streets  Act.  1867)       ...  77,391 

31  &  32  Vict.  c.  119.  (Regulation  of  Railways  Act,  1868),  s.  10    ...  '  62 

c.  122.  (Poor  Law  Amendment  Act,  1868),  s.  11      ...  170 

32  &  33  Vict.  c.  63.    (Metropolitan  Poor  Amendment  Act,  1869) 

ss.  18,21   "  170 

C.07.    (Valuation  (Metropolitan)  Act,  1869),  s.  4    ...  320 

33  &  34  Vict.  c.  18.    (Metropolitan   Poor   Amendment  Act,  1870) 

^      ^J^-  1.  2  '  170 

c.  /!).    (Education  Act,  1870)   364,369 

34  &  35  Vict.  e.  15.    (Metropolitan  Poor  Act,  1871)   '  170 

c.  56.    (Dogs  Act,  1871)   [  258 

c.  70.  (Local  Government  Board  Act,  1871),  s.  2  ...  213 
c.  79.    (Lodgers  Goods  Protection  Act,  1871)          ...  182 

c.  113.  (Metropolis  Water  Act,  1871)   92,388 

s.  32   '  1 22. 

  3*10,341 
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35  &  36  Vict.  c.  77.    (Metalliferous  Mines  Regulation  Act,  1872), 


s.  13   127 

36  &  37  Vict.  c.  86.    (Education  Act,  1873)   364,  369 

c. Ixxxvi.    (Metropolitan  Commons  Supplemental  Act, 

1873)    317 

37  &  38  Vict.  c.  89.    (Sanitary  Law  Amendment  Act,  1874)        ...  358 


38  &  39  Vict.  c.  55.    (Public  Health  Act,  1875)       ...      39,  50, 113,117, 

167,171,184,186,211,212, 
218,219,236,  237,243,329. 
339,  3.59,  363, 365, 367, 377 


H.  4 

...    294,  296, 299,  309. 320,  321, 337 

f=.  7 

  200, 276 

s.  13 

  331,334,336,337 

s.  16 

 294.331,335 

s.  26 

  295,296,314,316 

s.  27 

 335 

s.  32 

 295 

8.  36 

...    •   88,260 

s.  39 

  101—103,  106 

s.  41 

  94 

s.  42 

 295 

8.  44 

  43,308 

,«.  45 

 101 

s.  47 

  6,46,114 

8.49 

  84 

s.  50 

 84,  85 

s.  57 

 295 

s.  62 

 301 

s.  64 

  126,128 

s.  68 

 131 

s.  70 

 132 

s.  72 

 295 

s.  75 

 196 

ss.  80,  87 

 186 

s.  90 

  ...181,185.186 

s.  91 

 4—7,11,12,6.3,69 

(5)... 

  11.302 

s.  92 

  2 

s.  93 

  12 

ss.  94—98 

  232 

s.  94 

  21—24.235,2.52 

s.  95 

  22 

s.  96 

  21,22,26.27,65 

s.  100  ... 

  31 

s.lOl  ... 

  32 

s.  102  ... 

 223,224,320 

s.104  ... 

  34,  230—232.  2.53 

s.105  ... 

  38 

s.  107  ... 

  39 

s.  108  ... 

  40,41,.S42 

s.  Ill  ... 

  289 

s.  112  ... 

  .50 

s.  113  ... 

  171 

s.  114  ... 

6,  57.  76 

s.  115  ... 
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s.  116  ... 
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3S  &  89  Vict.  c.  55.    (Public  Flealth  Act,  IS7 o')~007itime(7.  PAGE 

s.  128      16S 

s.  124   152,  368 

s.  125    152, 158 

8.126   154,163,295 

s.  128  149 

s.  129  15(> 

s.  130    136, 171—173,  344—346,  375 

s.  181   164, 170 

R.  132    170' 

s.  133  167 

s.  134    171—173,  344,  345,  375,  385 

s.  135    344—346 

s.  136  171 

ss.  137,  138    173 

s.  189  174 

s.  140    344,  34(> 

s.  143  178 

s.  149    105, 106, 295,  30O 

s.  150    232,236,240,242,248 

s.  151  314 

f.  156    296 

s.  157   296,307,330 

s.  180  414 

s.  182    346 

s.  183    76,  346,  347 

s.  184    52,  346,  347.  391,  424 

8.  185    346,  848 

R.  186   220,  346,  349 

s.  226   ;    231 

ss.  247,  250    277 

s.  255    229 

s-  257    285,  256,  314 

S.258    2.56 

s.  259    .  264 

s-261    226 

s.  265    266 

s.  267    229,  280,  281 

s-289   219 

s.  291   217 

s-293    281,349 

s-294   '349 

s-  295    349^  350 

«•  296    281,  349,  350 

299    202 


s.  805 


s.  332 
s.  834 
s.  341 


89 


«•  :^06    223,  225 

^■'^^^^    114,414 


288. 

63 
289 


Sfhed.   II   141,  290. 

Sched.  IV  '  27 

civ.    (Commissioners  of  Sewers  of  the  City  of 

London  Act,  1875)   204 

89  &  40  Vict.  c.  36.    (Customs  Consolidation  Act,  1876)     ...  378 
ss.  11 — 16 

s.  234   


217 
376 
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39  &  40  Vict.  c.  61. 

c.  75. 
c.  79. 

40  &  41  Vict.  c.  GO. 
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(Divided  Parishes  and  Poor  Law  Amendment 

Act,  1876),  s.  43   

(Rivers  Pollution  Preventiou  Act,  1876) — 

Rs.  4,  20  

(Elementary  Education  Act,  1876) 

fis.  10,  16,  40,  43   

(Canal  Boats  Act,  1877)   

8.  1   

s,  2   


PAGE 


170 


304. 


(l)-(5) 


329 
369 
...  170 
361,368 
..  361 
362,  368 
...  362 
362,  368,  370 
362. 363 
...  363 
...  364 
361,  362,  364 
36.5,  366 
...  .36.5 
...  366 
361,  370 
...  367 


41  &  42  Vict. 


42  &  43  Vict.  c.  49 


s. 
s. 

s, 

8 
8. 

8.  »   

ss.  9,  10  

ss.  11—13   

8.  14   

ss.  16,  17   

clxxviii.    (Leeds  Improvement  Act,  1877) — 

88.  96,  109   

(Public  Health  (Water)  Act,  1878;,  s.  6 
(Public  Health  (Ireland)  Act,  1878)— 
8.  54 

s.  112   

(Contagious  Diseases  (Animals)  Act,  1878)  ... 
(Highways  and  Locomotives  (Amendment) 
Act,  1878)— 

8.  21   

s.  30   

(Summai-y  Jurisdiction  Act,  1879) 
s.  6   


25. 
52. 

74. 
77. 


...  227 
120,  121 

...  44 
...  27 
...  359 


281. 


8.  17 
8.  35 
s.  41 
s.  51 


(3)... 


c.  54. 


300 
66 
282 
226 

 118 

  226 

  284 

  26, 147 

47,  52,  69,  84,  94, 133,  157 
  3.59 


43  &  44  Vict. 


23. 
lix. 


44  &  45  Vict.  c.  41. 

45  &  46  Vict 


62. 
38. 
50. 


47  &  48  Vict. 


72. 
75. 


(3)  

(Poor  Law  Act,  1879) 

s.  19   

(Education  Act,  1880)  

(Local  Government  Board's  Provisional  Orders 
Confirmation  (Amersham  Union,  etc.)  Act, 

1880)  

(Conveyancing  and  Law  of  Property-  Act, 

1881)  ,  s.  24  

(Veterinary  Surgeons  Act,  1881)   

(Settled  Land  Act,  1882),  s.  21  (ii)   

(Municipal  Corporations  Act,  1882)  — 

s.  12   

8.  22   

(Disused  Burial  Grounds  Act,  1884),  s.  3 
(Canal  Boats  Act,  1884) 

88.  1,  2  

8.  3   

s.  4   

s.  5   

a.  6   

s.  7   


170 
369 


359 

319 
160 
2o6 

141 


...  306 
...  361 
362. 368 
36.5,  368 
...  368 
368. 369 
...  3(.9 
363.  370 
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47  &  48  Vict.  c.  75.    (Canal  Boats  Act,  18Si)—oo7itinued.  pagk 

s.  S    366,370 

s.  S    363,  369,  370 

,  s.  10    367, 370 

s.  11   370 

48  &  49  Vict.  c.  33.    (Metropolis  Management  Amendment  Act, 

ISSo)  197 

c.  35.    (Public  Health  (Ships)  Act,  1885    368 

c.  72.    (Housing  of  the  Working  Classes  Act,  1885)  :  359 

s.  8   181 

s.  9   189 

(4)  320 

49  &  50  Vict.  c.  32.    (Contagious  Diseases  (Animals)  Act,  1886)  ...  359 

c.  48.    (Medical  Act,  1886)— 

s.  21    211,213 

s.  27    57 

-30  &  51  Vict.  c.  21.    (Water  Companies   (Regulation  of  Powers't 

Act,  1887),  ss.  4,  5  '  122 

c.  71.    (Coroners  Act,  1887)— 

s.  22   

s.  24      ...  ...  178 

51  &  52  Vict.  c.  41.    (Local  Government  Act,  1888)...         359,  385,  398, 

401,  407,  408,  419,  426,  431 

s.  18(2)  213 

s.  24   212 

(2)   210,211 

(3)  212 

s.  39   160 

s.  40    199^  294 

s-  72    275 

ss.  75,  82    55 

s.  100    199^  294 

c.  42.  (Mortmain  and  Charitable  Uses  Act,  1888),  s.  1 :  200 
c.  52.    (Public  Health  (Buildings  in  Streets)  Act, 

1888)   296 

&  o3  Vict.  c.  30.    (Board  of  Agriculture  Act,  1889)      ...  161 

c.  56.    (Poor  Law  Act,  1889)   360 

c.  63.    (Interpretation  Act,  1889)       ...  129  301 

s-13(7)  366 

(12),  (13)   28 

s.  32  (3)   220 

c.  72.    (Infectious  Disease  (Notification)  Act,  1889)...  136, 

137,  360 

8  138 

11    141 

«s.  13,  15    138 

s.  16   !^07 

•'>ii  &  54  Vict.  c.  34.    (Infectious  Disease  Prevention  Act,  1890)    ...  142 


s.  4 


159 


^    145,  146 

  147,148 

s-7   'l51 

«   162 

 1(13 

s.  1 2    1-1 

^•^••^    14!) 

}i    149,152 


146 
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53  &  54  Vict.  c.  31.    (Infectious  Disease  Prevention  Act,  1890) — 

continued.  PAOio 

ss.  16, 18   U>s 

s.  24    150,101 

c.  59.    (Public  Health  Acts  Amendment  Act,  1890)— 

s.  11.  (3)   320 

s.  20   108 

8.  21  109 

s.  22    90 

s.  28   112 

c.  69.    (Settled  Land  Act,  1890),  s.  11    256 

c.  70.    (Housing  of  the  Working  Classes  Act,  1890)— 

s.  32    2 

s.  75    150 

s.  79   216 

c.  ccxxi.  (Glasgow  Police  Amendment  Act,  1890)   ...  116 
s.  20  116 

c.  ccxliii.  (London  County  Council  (General  Powers) 

Act.  1890)   180,  360' 

54  &  55  Vict.  c.  76.    (Public  Health  (London)  Act,  1891)  ...      143,  160, 

172.  239—242,  246,  255,  340.  353—355. 
371,  372,  375,  376,  378,  379,  388 

s.  1     1,2,26,189 

ss.  1—14    189 

s.  2    3,  24,  41,  46,  57,  85,  98,  320' 

(1)   17,342 

(a),(e)  189 

(a)-(e)    3 

(0   3,87 

(g)(i),(iO   

(g)  (iiO,  (2)  (i),  (ii)   4 

s.  3        ...        12,  14,  24,  35,  62,  85,  96,  249—251 

s.  4    9,  13.  15,  26,  38,  57, 

59,  64,  96,  232,  249,  251,  2.55,  .3.52 

(1)   15,  34,  121,  249,  2.50,  352 

(2)     15,  26,  352 

(3)   16,  21,  34,  249.  250,  342 

(a)    16 

(b)    16,  21,  34 

(c)    16 

(d)   16,28 

(4)  16,  81,  35,  249,  250 

(a),  (b)   16 

s.  5    25,  27,  34,  38,  59,  64,  121,  132,^ 

133,  148,  174,  225,  232,  249,  354 

(1)  (a),  (b),  (2)    25 

(3)  25,  91 

W     25 

(.5)   25,  27,  3.54 

(6)   25,121 

(7)  25,  31.  121 

(8)   25.  26.  31 

(9)   26,  30,  31,  222 

s.  6   26.  29 

(1)   29 

(2)  ....    29,  30,  277 

(3)   29 

(4)  29,  30 

s.  7   11,31 
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54  &  55  Vict.  c.  7G.    (Public  Health  (London)  Act,  1891)— coMi,  PAGE 

s.  8    31 

s,  9    32 

s.  10   32,  39,  73,  76,  222—224,  404, 425 

(a),(b)    32 

(c)   3.3 

s.  11    24,  29,  3.3,  231,  250,  354 

(1)   24,  33,  249,  250 

(2)  33,34 

s.  12   32,  37 

(1),  (2)  (a),  (b)   37 

(3)    37,38,222 

p.  13    39,  58,  289 

8.14    40,283 

(1)  

(2)   40,  41,  342 

s.  15    41 

s.  16    7,  9.  10,  42,  55,  85,  94,  283 

(1)     42,347 

(a)-(d)    42 

(2)   42,347 

(a)    42 

(b)   42.  79 

(3)  -(5)   43 

s.  17    9,  44,  45,  57 

(1)  (a')   45,  4C 

(b)    46 

(2)   46,228 

(3)  ,  (4)      46 

s.  18    47 

s.  19 


8.  20 


8.  21 


8.  22 


6,  47,  55,  283,  320,  424 

a)(a),  (b) 

  47 

(2)  

 48,  49 

(3)  

48,50,52,55 

(4)  

  48,51,347 

(o)  

  48 

(6)...   

  48,348 

(7)  

 49,51 

(8)-(10)  

  49 

...  53,119,320.400 

(1)"!   :;:  :;: 

 '  53 

(2),  (3)   

 53,55 

(4)  

 53, 54 

(5),  (6)  ... 

  54 

(7)  

 .54,  222,  425 

(8)  

  54 

 17,  55 

(.1)'.'.'. 

  55,  .56,  58 

(2),  (3)   

  56 

(4)  

  283 

(•^)  

  56,  57,  343 

  10,  58,  227 

(1)"^  z  ::: 

  58 

(2)  

  59 

(1),  (2)  (a),  (b)  ... 

  59 

(2)  (c)   

 59,  60 

(3)  

  60 

(4)  

 60,61 

('■')  

  60 
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54  &  55  Vict.  c.  76.    (.Public  Health  (London)  Act, 

K.  23  (6)  

(7),  (8)   

s.  24,  (a)   

(b)  

B,  25   

0)  

(2)  

s.  26   

(1)  

(2)  

s.  27   

8. 28   

(1)  (a),  (b) 
(c),  (d),  (e)  ... 

(2)  

(3)  ,  (4)   

ss.  29—36   

8.  29   

(1),(2)   

(3)   

8.  30   

(1)  (a),  (b),  (2),  (3) 

s.  31   

8.  32   

s.  33   

(1)   

(2)   

s.  34   

(1)   

(2)   

s.  35   

(1)   

(2)   

8.  36   

(1)  (a)   

(b)   

(2)   

8.  37   

(1)   

(2)   

(3)   

W   

Ca),(b) 

(5)   

8. 38   

(1)   

(2)   

8.  39   

(1)   

(2)   

(3)   

8. 40   

(1)   

(2)   

s.  41   

0)   

(a)   

(b)  -(d)  ... 


1891)— COWi.  PAGE 

60,  61,  222 
...  61 
...  62 
62—64 
66,  73,  90 
...66,  67 
...  67 
69—71 
...  6» 
69,  70,  222 
73, 222 
7.S,  161,  283,  421 
..  73 
..  74 
74.347 
..  74 
10,  307 
59,  76,  79—81,  84 
76 
77 

78,  83,  84,  308,  309,  340 
78 
80 
81 

81,  84,  120,  30i> 
.81,  82 
.  S2 
.79,  82 
.82,  83 
.  83 
.  83 
.  S3 
.  84 
84,  89,  222 
.  84 
.84,  85- 
.  85 
85,  283,  404 
..85,86 
..  8(> 
..  92 
86,  87,  10» 
86 

97,  100,  351 
..69,  89 
..  89 
..89,  90 
94,  283.  404 
91,222,347 

91,  94,  96,  347 
...91,  94 

93.  223,  404 
93 

92,  93,  97,  222 
■  94.  283 

.92,94 
1)4 

,.  95 


86 


7,  91 
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54  &  55  Vict.  c.  76.   (Public  Health  (London)  Act,  1891)— cowi.  PAGE 
s  41  (2^    95—97 

■  n\    ::    96,351 

s.  42   7,  97,  98,  222 

S.43    98.283 

d)  (a)     ...       ..-    98 

^^(b)     ...   98,99 

/•2>i    99, 100, 103 
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THE  PUBLIC  HEALTH  (LONDON) 

ACT,  1891. 


54  &  55  VICT.  Cap.  76. 

An  Act  to  consolidate  and  amend  the  Laics  relating  to 
Fuhlic  Health  in  London.  [5th  August  1891.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
.assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  It  shall  be  the  duty  of  every  sanitary  authority  to  Sanitary- 
cause  to  be  made  from  time  to  time  inspection  of  their  ^o^^gpe^t 
district,  with  a  view  to  ascertain  what  nuisances  exist  district  for 
-calling  for  abatement  under  the  powers  of  this  Act,  and  n^^jgances. 
to  enforce  the  provisions  of  this  Act  for  the  purpose  of 
abating  the  same,  and  otherwise  to  put  in  force  the 
ipowers  vested  in  them  relating  to  public  health  and  local 
government,  so  as  to  secure  the  proper  sanitary  condition 
•of  all  premises  within  their  district. 

A  Memorandum,  which  it  has  not  been  thought  necessary  to 
reproduce  in  this  Work,  dated  November,  1891,  stating  the  effect  of 
the  passing  of  this  Act,  was  sent  by  the  Local  Government  Board 
to  all  sanitary  authorities  in  the  county  of  London  shortly  after 
ihe  passing  of  the  Act.  The  attention  of  the  several  boards  of 
guardians,  the  London  County  Council,  and  the  Metropolitan 
Asylums  Managers,  was  also  drawn  to  the  provisions'of  the  Act. 

Several  statutes  have  since  been  passed  amending  provisions  of 
the  Public  Health  (London)  Act,  1891,  as  will  be  seen  by  the 
statutes  set  out  in  the  Appendix. 

By  s.  5  of  the  London  Government  Act,  1899  (62  &  63  Vict, 
■c.  14),  the  Local  Government  Board  are  empowered,  on  the  appli- 
■cation  of  the  London  County  Council  and  of  the  majority  of  the 
borough  councils,  to  make  a  Provisional  Order  for  transferring  to 
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Sect.  1.     the  borough  councils  any  power  exercisable  by  the  London  County 

  Council,  or  for  transferring  to  the  County  Council  any  power 

NoTK.  exercisable  by  the  borough  councils  ;  they  may  also  on  the  joint 
application  of  the  London  County  Council  and  the  Common 
Council  of  the  City  of  London,  make  a  Provisional  Order  trans- 
ferring any  power  from  the  County  Council  to  the  Common 
Council,  or  from  the  Common  Council  to  the  County  Council ;  but 
no  Order  has  yet  been  issued  by  the  Local  Government  Board 
dealing  with  any  such  powers. 

This  section  is  a  re-enactment  in  substance  of  29  &  30  Vict, 
c.  90,  s.  20,  and  48  &  49  Vict.  c.  72,  s.  7,  repealed  by  this  Act. 
The  case  of  Ex  ixirte  Bassett,  In  re  West  Ham  Local  Board  (1857), 
7  El.  &  Bl.  280  ;  21  J.  P.  85  ;  2G  L.  J.  M.  C.  64  ;  28  L.  T.  (o.s.) 
267  :  3  Jur.  (n.s.)  136,  was  decided  before  the  date  of  these 
enactments.  That  case  must  not  therefore  be  assumed  to  be  an 
authority  for  the  proposition  that  mandamus  will  not  lie  to 
a  sanitary  authority  to  compel  them  to  take  steps  to  abate  a 
nuisance.  It  is  probable,  however,  that  the  existence  of  another 
i-emedy  under  ss.  100,  101,  infra,  would  be  the  answer  to  an 
application  for  a  mandamus.  See  Pasmore  v.  Osioaldtwistle  Urban 
District  Council,  [1898]  A.  C.  387  ;  62  J.  P.  628  ;  67  L.  J.  Q.  B.  635  ; 
78  L.  T.  (n.s.)  569  ;  but  compare  with  E.  v.  St.  Mary,  Islington, 
Times,  August  3rd,  1898  ;  20  M.  C.  C.  376  ;  and  R.  or 
Lee  District  Board  v.  London  County  Council  (1900),  64  J.  P. 
20  ;  82  L.  T.  (n.s.)  396  ;  16  T.  L.  R.  89.  With  regard  to  the 
form  of  the  remedy,  in  R.  v.  St.  Giles,  Cambenoell  (Vestry  of) 
(1897),  61  J.  P.  217  ;  66  L.  J.  Q.  B.  337  ;  45  W.  R.  335,  it  was 
held  that  the  prerogative  writ  of  mandamus  would  not  be  granted, 
the  proper  proceeding  being  an  action  for  a  declaration  of  right 
and  for  a  mandamus.  See  also  Rose  v.  Stepney  Borough  Council, 
[1902]  1  K.  B.  317  ;  66  J.  P.  183  ;  71  L.  J.  K.  B.  238  ; 
86  L.  T.  21  ;  50  W.  R.  412,  and  R.  v.  Bermondsey  Borough  Council 
(1908),  72  J.  P.  330  ;  99  L.  T.  14  ;  6  L.  G.  R.  852. 

The  first  part  of  the  section  is  identical  with  s.  92  of  the  Public 
Health  Act,  1875. 

It  may  be  mentioned  that  by  s.  32  of  the  Housing  of  the 
Working  Classes  Act,  1890  (53  &  54  Vict.  c.  70),  it  is  provided 
•  that  it  shall  be  the  duty  of  every  local  authority  to  cause  to  be 
made  from  time  to  time  inspection  of  their  district,  with  a  view 
to  ascertain  whether  any  dwelling-house  therein  is  in  a  state 
so  dangerous  or  injurious  to  health  as  to  be  unfit  for  human 
habitation. 

If  the  sanitary  authority  make  default  in  the  performance  of 
the  duty  imposed  upon  them  by  this  section,  the  county  council 
may,  under  s.  100,  do  what  is  necessary  and  recover  the  expenses 
from  the  sanitary  authority  ;  or  the  county  council  may  complain 
to  the  Local  Government  Board  under  s.  101,  and  the  Local 
Government  Board  can  then  enforce  the  performance  of  the  duty 
in  manner  therein  provided. 

For  the  definition  of  a  "  sanitary  authority,"  see  s.  99,  ^osi,  and 
see  the  notes  thereto. 
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Sect.  2. 

Nuisances  (^General). 


2.— (1)  For  the  purposes  of  this  Act, —  What 

nuisances 

(ca)  Any  premises  (a)  in  such  a  state  as  to  be  a  nuisance  may  be 

or  injurious  or  dangerous  to  health  QS)  ;  s^mmtrily. 

(b)  Any    pool,    ditch,   gutter,   watercourse,  cistern, 

water-closet,  earth-closet,  privy,  urinal,  cess- 
pool, drain,  dung-pit,  or  ashpit,  so  foul  or  in 
such  a  state  as  to  be  a  nuisance  or  injurious  or 
dangerous  to  health  (c)  ; 

(c)  Any  animal   kept  in  such  place  or  manner  as 

to  be  a  nuisance  or  injurious  or  dangerous  to 
health  {d)  ; 

(d)  Any  accumulation  or  deposit  which  is  a  nuisance 

or  injurious  or  dangerous  to  health  (g)  ; 

(e)  Any  house  or  part  of  a  house  so  overcrowded  as 

to  be  injurious  or  dangerous  to  the  health  of 
the  inmates,  whether  or  not  members  of  the 
same  family  (/)  ; 

(f)  Any  such  absence  from  premises  of  water  fittings 

as  is  a  nuisance  by  virtue  of  section  thirty- 
three  of  the  Metropolis  Water  Act,  1871,  set  34  &  35  Vict, 
out  in  the  First  Schedule  to  this  Act  {g)  ;  and  °- 

(g)  Any  factory,  workshop,  or  workplace  which  is  not 

a  factory  subject  to  the  provisions  of  the  Factory  41  &  42  Vict, 
and  Workshop  Act,  1878,  relating  to  cleanliness,  °" 
ventilation,  and  overcrowding  (A),  and 

(i)  Is  not  kept  in  a  cleanly  state  and  free  from 

effluvia  arising  from  any  drain,  privy,  earth- 
closet,  water-closet,  urinal,  or  other  nuisance, 
or 

(ii)  Is  not  ventilated  in  such  a  manner  as  to  render 

harmless  as  far  as  practicable  any  gases, 
vapours,  dust,  or  other  impurities  generated 
in  the  course  of  the  work  carried  on  therein 
that  are  a  nuisance  or  injurious  or  dangerous 
to  health,  or 
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Sect.  2. 


Premises. 


Sewage 
works  not 
included. 


(iii)  Is  so  overcrowded  while  work  is  carried  on  as 
to  be  injurious  or  dangerous  to  the  health  of 
those  employed  therein, 
shall  be  nuisances  liable  to  be  dealt  with  summarily  under 
this  Act. 

(2)  Provided  that— 

(i)  Any  accumulation  or  deposit  necessary  for  the 

effectual  carrying  on  of  any  business  or  manu- 
facture shall  not  be  punishable  as  a  nuisance 
under  this  section,  if  it  is  proved  to  the  satis- 
faction of  the  court  that  the  accumulation  or 
deposit  has  not  been  kept  longer  than  is 
necessary  for  the  purposes  of  the  business  or 
manufacture,  and  that  the  best  available  means 
have  been  taken  for  preventing  injury  thereby 
to  the  public  health  ;  and 

(ii)  In  considering  whether  any  dwelling-house  or  part 

of  a  dwelling-house  which  is  used  also  as  a 
factory,  workshop,  or  workplace,  or  whether 
any  factory,  workshop,  or  workplace  used  also 
as  a  dwelling-house,  is  a  nuisance  by  reason  of 
overcrowding,  the  court  shall  have  regard  to  the 
circumstance  of  such  other  user  (i). 

(a)  For  the  definition  of  the  expression  "  premises,"  see  s.  141, 
post.  See  also  s.  95,  post,  as  to  tents,  vans,  etc.,  used  for  human 
habitation,  and  s.  110,  p)ost,  as  to  ships. 

(&)  It  has  been  held  that  the  corresponding  provisions  of  the 
Public  Health  Act,  1875,  s.  91,  do  not  apply  to  a  nuisance  arismg 
from  sewage  tanks  and  works  constructed  under  that  Act  by  a 
local  board,  and  that  a  court  of  summary  jurisdiction  had,  therefore, 
no  power,  on  proof  of  a  nuisance  so  caused,  to  make  an  order  for 
the  abatement  of  the  nuisance  {R.  v.  Parlhy  (1889),  22  Q.  B.  D. 
520  :  53  J.  P.  327  ;  58  L.  J.  M.  C.  49  ;  60  L.  T.  (n.s.)  422  ; 
37  W.  R.  335  ;  5  T.  L.  R.  257).  In  the  course  of  his  judgment 
Wills  J  referring  to  the  clause  of  the  Public  Health  Act,  1875, 
corresponding  to  clause  (a)  of  this  sub-section,  said  :  "  It  is  clear 
that  the  expression  '  premises  in  such  a  state  as  to  be  a  nuisance, 
has  not  the  wide  application  claimed  for  it  by  the  respondents,  who 
say  that  it  is  answered  by  any  premises  on  which  a  nuisance  exists. 
If  that  were  so,  the  enumeration  of,  at  all  events,  the  several  kinds 
of  nuisance  specified  under  the  subsequent  heads  would  be 
unnecessary  ;  we  do  not  attempt  to  define  every  class  of  case 
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to  which  the  first  head  applies,  but  we  think  it  is  confined  to     Sect.  2. 

cases  in  which  the  premises  themselves  are  decayed,  dilapidated,  ^^^^ 

dirty,  or  out  of  order,  as,  for  instance,  where  houses  have  been 

inhabited  by  tenants  whose  habits  and  ways  of  life  have  rendered 

them  filthy  or  impregnated  with  disease,  or  where  foul  matter  has 

been  allowed  to  soak  into  walls  or  floors,  or  where  they  are  so 

dilapidated  as  to  be  a  source  of  danger  to  life  or  limb.      in  the 

case  of  nuisances  not  within  this  Act,  the  parties  aggrieved  are  left 

to  their  remedy  by  action.     See  Downing  v.  Falmouth  United 

Sewerage  Board  (1888),  4  T.  L.  E.  552.    See  also  Fidham  Vestry  v. 

London  County  Cotmcil,   [1897]   2  Q.  B.  76;  61  J.  P.  440; 

66  L.  J.  Q.  B.  515  ;  76  L.  T.  691  ;  45  W.  E.  620.    The  facts  of 

this  case  are  set  out  in  note  (c),  infra,  to  this  section.    It  is  the 

duty  at  common  law  of  the  owner  of  vacant  land  to  prevent  his 

land  from  being  a  public  nuisance,  although  such  a  nuisance  may 

be  caused  by  the  acts  of  other  persons  ;  and  the  Attorney-General, 

on  behalf  of  the  public,  is  entitled  to  an  injunction  to  prevent 

such  owner  from  committing  a  breach  of  that  duty  {Att.-Gen.  v. 

Tod-Heatley,  [1897]  1  Ch.  560  ;  66  L.  J.  Ch.  275  ;  76  L.  T.  174  ; 

45  W.  E.  394). 

In  Att.-Gen.  {at  the  relation  of  the  Strand  District  Board  of 
Worls)  V.  Kirlc  (1896),  12  T.  L.  E.  514,  the  plaintiffs  moved  for 
an  interlocutory  injunction  to  restrain  the  defendant,  a  builder, 
from  allowing  an  excavation  or  trench  in  Little  Newport  Street  to 
remain  open,  and  from  allowing  the  footpath  on  the  south  side  of 
the  street  to  remain  without  a  proper  pavement.  The  defendant 
contended  that  the  licence  from  the  plaintiff  under  which  he  opened 
the  street  had  expired,  and  in  consequence  of  his  having  failed  to 
carry  out  a  building  agreement  in  respect  of  a  site  adjoining  the 
street,  the  freeholder  had  determined  it  and  claimed  possession  of 
the  site.  The  Court  of  Appeal,  finding  that  the  defendant  was  not 
out  of  possession,  restrained  him  from  allowing  the  excavation  or 
trench  to  remain  so  as  to  be  dangerous  to  the  street,  or  the  sewer, 
or  the  adjoining  houses,  and  also  from  allowing  the  excavation  or 
trench  to  remain  in  such  a  state  as  to  be  or  create  a  nuisance,  or  to 
be  or  become  injurious  to  the  public  health. 

Upon  similar  words  in  the  Nuisances  Eemoval  Act,  England.  What  is  a 
1855  (18  &  19  Yict.  c.  121),  s.  10  (now  repealed),  it  was  held  that  nuisance 
the  percolation  and  dripping  of  water  from  a  rail-^ay  bridge  on  to  within  the 
the  road  beneath  was  not  a  nuisance  within  the  Act  {Great  Western  section. 
Rail.  Co.  V.  Bishop  (1 872),  L. E.  7  Q. B.  550  ;  37  J.  P.  5  ;  41 L.  J. M.  C. 
120  ;  26  L.  T.  (n.s.)  905  ;  20  W.  E.  969).    But  though  the  word 
nuisance,  as  used  in  this  section,  does  not  include  every  common  law 
nuisance,  it  is  not  necessary  that  a  nuisance,  in  order  to  be  within 
this  Act,  should  also  be  injurious  or  dangerous  to  health,  inasmuch 
as  the  terms  are  disjunctive,  nuisance  or  injurious  or  dangerous. 
It  is  sufficient  if  the  nuisance  is  one  which  interferes  with  personal 
comfort  {j)er  Stephen,  J.,  in  Bisho])  Auchland  Local  Board  v. 
Bishop  Auckland  Iron  Co.  (1882),  10  Q.  B.  D.  138  ;  47  J.  P.  389  ; 
52  L.  J.  M.  C.  38  ;  48  L.  T.  (n.s.)  223  ;  31  W.  E.  288).    In  that 
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Sect.  2.  case  an  accumulation  or  deposit  of  cinders,  ashes,  and  refuse,  which 
were  allowed  to  smoulder  and  throw  off  strong  fumes  or  effluvia, 
were  held  to  be  a  nuisance  and  within  the  corresponding  words  of 
8.  91  of  the  Public  Health  Act,  1875,  though  it  was  not  injurious  to 
health.  Similar  decisions  were  given  upon  similar  words  in  ss.  47 
and  114  of  that  Act.  See  Banbury  Sanitarij  Authority  v.  Page 
(1881),  8  Q.  B.  D.  97  ;  46  J.  P.  184  ;  51  L.  J.  M.  C.  21  ;  45  L.  T. 
(n.S.)  759  ;  30  W.  R.  415  ;  Malton  Board  of  Health  v.  Alalton 
Farmers'  Manure  Co.  (1879),  4  Ex.  D.  302  ;  44  J.  P.  155  ; 
49  L.  J.  M.  C.  90  ;  40  L.  T.  (n.s.)  755  ;  27  W.  R.  802  ; 
Houldershaio  v.  Martin  (1885),  49  J.  P.  179  ;  1  T.  L.  R.  323. 

User  imma-  The  words  of  the  clause  are  "  premises  in  such  a  state,"  etc.  It 
terial.  would  appear,  therefore,  that  they  apply  only  to  premises  which, 

but  for  their  condition,  would  not  be  a  nuisance,  and  not  to  premises 
which  are  a  nuisance  by  reason  of  the  purposes  for  which  they  are 
used.    Thus,  it  is  submitted  that  they  would  not  apply  to  premises 
used  simply  for  an  offensive  trade  so  long  as  the  condition  of  the 
premises  was  not  in  question.    See  s.  19,  post,  as  to  offensive  trades. 
Nor  would  they  apply  to  a  building  which  was  a  nuisance  only  by 
reason  of  its  being  used  as  a  hospital  for  infectious  diseases,  as  in 
Metropolitan  Asylums  Board  v.  Hill  (1881),  6  App.  Cas.  193 
45  J.  P.  664  ;  50  L.  J.  Q.  B.  353  ;  44  L.  T.  (n.s.)  653  ;  29  W.  R.  617 
Bendelow  v.  Guardians  of  Worthy  Union  (1887),  4  T.  L.  R.  67 
Garton  v.  Guildford,  Godalming  aiid  Woking  Joint  Hosj^ital  Board, 
Times,  March  23rd,  1895.    On  the  other  hand,  it  is  submitted  that 
a  house  which  is  a  nuisance  by  reason  of  its  being  ruinous  and 
likely  to  fall  down  might  be  a  nuisance  within  this  section.  A 
house  in  such  a  condition  may  be  a  nuisance  at  common  law 
(R.  V.  Watts  (1703),  1  Salk.  357.     And  see  Chauntler  v.  Robinson, 
(1849),  4  Exch.  163  ;  Leslie  v.  Pounds  (1812),  4  Taunt.  649; 
Silverton  v.  .Marriott  (1888),  52  J.  P.  677  ;  59  L.  T.  (n.s.)  61).  As 
to  the  liability  of  a  person  for  allowing  premises  to  be  out  of  repair, 
and  so  a  nuisance  whereby  injury  is  caused,  see  Payne  v.  Rogeri 
(1794),  2  Bl.  H.  350  ;  Todd  v.  Flight  (1860),  9  C.  B.  (n.s.)  377 
30  L.  J.  C.  P.  21  ;  Gandy  v.  Jubber  (1865),  9  B.  &  S.  15 
13  W.  R.  1022  ;  Pretty  v.  Bickmore  (1873),  L.  R.  8  C.  P.  401 
37  J.  P.  552  ;  28  L.  T.  (n.s.)  704  ;  21  W.  R.  733  ;  Nelson  v 
Liverpool  Brewery  Co.  (1877),  2  C.  P.  D.  311  ;  46  L.  J.  CP.  675 
25  W.  R.  877  ;  Gioi7mell  v.  Earner  {mb),  L.  R.  10  C.  P.  658 
32  L.  T.  (n.s.)  835  ;  Sandford  v.  Clarke  (1888),  21  Q.  B.  D.  398 
52  J.  P.  773  ;  57  L.  J.  Q.  B.  507  ;  59  L.  T.  (n.s.)  226  ;  37  W.  R.  28 
Braithwaite  v.  Watson  (1889),  5  T.  L.  R.  331  ;  Bowen  v.  Anderson 
[18941,  1  Q.  B.  164  ;  58  J.  P.  213  ;  42  W.  R.  236  ;  Lane  v.  Cox 
[18971  1  Q.  B.  415  ;  66  L.  J.  Q.  B.  193  ;  76  L.  T.  135 
45  W.  R.  261  ;  Harrold  v.  Watney,  [1898]  2  Q.  B.  320  ;  67  L.  J 
Q  B  771  ;  78  L.  T.  (n.s.)  788  ;  46  W.  R.  642  ;  Cavalier  v.  Pope 
[1906]  A.  C.  428;  75  L.  J.  K.  B.  609;  95  L.  T.  (n.s.)  65 
22  T.  L.  R.  648  ;  Malone  v.  Laskey  aitd  Another,  [1907]  2  K.  B 
141  ;  76  L.  J.  K.  B.  1134  ;  97  L.  T.  (n.s.)  324  ;  23  T.  L.R.  399 
Kennedy  v.  Bruce  (1907),  Scotch  Sessions  Cases,  845.    As  to  a 
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nuisance  arising  from  a  gipsy  encampment,  see  AU.-Gcn.  v.  Brown      Sect.  2. 

Times,  July  23rd,  181)8.    Whenever  the  legislature  has  authorised 

a  proprietor  to  make  a  particular  use  of  his  land,  and  the  authority 

is  permissive  and  not  imperative,  the  legislature  must  be  held  to 

have  intended  that  the  use  sanctioned  is  not  to  be  in  prejudice  of 

the  common  law  rights  of  others  {Canadian  Pacific  Rail.  Co.  v.  Parke, 

[1899]  A.  C.  535  ;  68  L.  J.  P.  C.  89  ;  81  L.  T.  127  ;  48  W.  E.  118). 

In  some  cases  of  nuisances  which  might  fall  within  this  clause 
another  remedy  may  be  found  under  the  byelaws  made  under  s.  16, 
post. 

By  s.  8  (1)  of  the  Housing  of  the  Working  Classes  Act,  1903 
(3  Edw.  7  c.  39),  it  is  provided  that  if  in  the  opinion  of  the  local 
authority  any  dwelling-house  is  not  reasonably  capable  of  being 
made  fit  for  human  habitation,  or  is  in  such  a  state  that  the 
occupation  thereof  should  be  immediately  discontinued,  it  shall  not 
be  necessary  for  them  before  obtaining  a  closing  order,  to  serve  a 
notice  on  the  owner  or  occupier  of  the  premises  to  abate  the 
nuisance,  and  a  justice  may  issue  a  summons  for  a  closing  order 
and  a  closing  order  may  be  granted,  although  such  a  notice  has  not 
been  served. 

(c)  This  clause  is  taken  from  18  &  19  Yict.  c.  121,  s.  8  (now 
repealed),  with  the  addition  of  the  words  "  cistern,  water-closet, 
earth-closet,  .  .  .  dung-pit."  These  words  do  not  occur  in  the 
corresponding  clause  of  the  Public  Health  Act,  1875,  s.  91. 

As  to  the  meanings  of  the  expressions  "  ashpit "  and  "  cistern  " 
respectively,  see  s.  14:1,  post. 

See  s.  16,  post,  as  to  byelaws  for  preventing  nuisances  from 
offensive  matter  running  out  of  any  manufactory,  etc.,  closing  of 
cesspools  and  privies,  disposal  of  refuse,  etc.  ;  and  s.  39  as  to  bye- 
laws with  respect  to  water-closets,  etc.    See  also  ss.  41  and  42,  post. 

It  should  be  observed  that  the  clause  does  not  refer  to  a  sewer,  What  drains, 
but  only  to  a  drain.  See  per  Wills,  J.,  in  R.  v.  Parlby,  supra,  etc.  within 
It  has  been  held  that  it  does  not  apply  to  public  sewers,  and  section, 
therefore  that  justices  have  no  jurisdiction  to  make  a  summary 
order  on  the  London  County  Council  in  respect  of  a  main  sewer 
vested  in  the  council  and  forming  part  of  the  main  drainage  system 
of  London  (Fulluun  Vestry  v.  London  Countij  Council,  [1897]  2  Q.  B. 
76  ;  61  J.  P.  440  ;  66  L.  j.  Q.  B.  515  ;  76  L.  T.  (n.s.)  691  ;  45  W.  E. 
620).  There  is  no  definition  of  a  drain  in  this  Act,  but  it  would 
probably  be  held  to  have  the  same  meaning  as  in  the  Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120).  That  Act  provides  by 
s.  250  that  the  word  "  drain  "  shall  mean  and  include  any  drain  of 
and  used  for  the  drainage  of  one  building  only,  or  premises  within 
the  same  curtilage,  and  made  merely  for  the  purpose  of  com- 
municating with  a  cesspool  or  other  like  receptacle  for  drainage, 
or  with  a  sewer  into  which  the  drainage  of  two  or  more  buildings 
or  premises  occupied  by  different  persons  is  conveyed,  and  shall 
also  include  any  drain  for  draining  any  block  or  group  of  houses  by 
a  combined  operation  under  the  order  of  any  vestry  or  district 


8 


The  Public  Health  (London)  Act,  1891. 


Sect.  2.     board  ;  and  the  word  "sewer"  shall  mean  and  include  sewers  and 

  drains  of  every  description,  except  drains  to  which  the  word 

NoTK.  u  (Jrain^"  interpreted  as  aforesaid,  applies.  It  is  the  duty  of  the^ 
sanitary  authority  to  keep  in  proper  condition  the  sewers  vested  in 
them  (18  &  19  Vict.  c.  120,  s.  69).  Therefore,  in  many  cases, 
where  complaint  has  been  made  of  a  nuisance  in  a  drain,  the  defence 
has  been  that  the  so-called  drain  is  a  sewer.  See  the  cases  cited  in 
the  notes  to  s.  141,  j^ost. 

The  owner  and  occupier  of  a  house  within  a  sanitary  district  was 
summoned  at  petty  sessions  by  the  sanitary  authority  for  causing 
the  water-closet  attached  to  the  house  to  discharge  night  soil  into 
the  water  channel  under  the  main  street  of  N.,  a  town  within  the 
district,  causing  a  dangerous  nuisance.  It  was  proved  that  the 
channel  or  drain  in  question  was,  from  its  size  and  from  having  a 
gravel  bottom,  unsuited  to  receive  and  carry  oS.  faecal  matter,  and 
was  only  intended  to  carry  off  surface  water.  There  was  no  other 
sewer  in  N.  into  which  the  sewage  from  the  houses  could  be 
discharged,  but  the  sanitary  authority  had  made  arrangements  for 
the  carting  away  of  sewage  weekly.  There  was  no  evidence  of  any 
nuisance  on  the  defendant's  premises,  but  it  appeared  that  the 
drain  or  channel  was  in  a  most  offensive  state  ;  and  the  justice 
being  satisfied  that  a  nuisance  existed  ordered  the  defendant 
to  disconnect  the  soil-pipe  of  the  water-closet  with  the  drain  in  the 
main  street,  so  as  to  prevent  any  deposit  or  accumulation  from  the 
water-closet  being  discharged  into  the  drain.  On  a  case  stated  : — 
Held  (cZi.ss.  Dowse,  B.),  that  the  justice's  order  was  wrong  and 
should  be  quashed  {Molloi/  v.  Gray  (1889),  24  L.  R.  Ir.  258). 

An  owner  of  a  publichouse  erected  a  urinal  in  a  private  passage 
leading  out  of  the  street,  and  enclosed  it  between  doors,  which  he 
kept  locked  at  night.  There  was  a  space  between  the  line  of  area 
railings  in  the  street  and  the  urinal  door  nearest  to  the  street^ 
which  space  he  shut  off  from  the  street  with  an  iron  gate  placed 
flush  with  the  line  of  railings.  This  gate  was  never  locked.  It 
was  proved  that  persons  habitually  used  the  space  between  the  door 
and  the  gate  in  such  a  manner  as  to  cause  to  the  neighbours 
a  nuisance,  which  he  took  no  steps  to  prevent  : — Held,  by  Kay,  J., 
that  he  was  responsible  for  such  user,  it  being  a  probable  consequence 
of  the  manner  in  which  he  had  arranged  the  premises  {Chihnally, 
Paul  &  Sou  (1881),  29  W.  R.  536). 

The  appellants  were  possessed  of  chemical  works  at  H.,  and 
were  entitled  to  discharge  refuse  by  two  separate  drains  into  a 
public  sewer.  By  the  one  drain  liquid  impregnated  with  muriatic 
acid  was  discharged,  and  by  the  other  drain  liquid  impregnated 
with  sulphur.  Upon  their  combination  in  the  sewer  sulphuretted 
hydrogen  gas  was  produced,  which  escaped  in  sufficient  quantities 
to  be  injurious  to  the  public  health.  No  nuisance  existed  in  the 
appellants'  drains.  The  respondents  had  not  properly  flushed, 
cleansed,  and  trapped  the  sewer.  Complaint  having  been  made  by 
the  respondents  of  the  escape  of  the  sulphuretted  hydrogen  gas,  an 
order  for  the  abatement  thereof  was  made  by  justices  on  the 
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appellants  :-Helil  that  the  escape  of  the  gas  was  a  nuisance  Avrthin  Sect^2. 
the  meanmg  of  the  corresponding  provisions  of  18  1^  /i?^^-  note. 
c  121,  s.  8  (now  repealed),  that  it  arose  from  the  acts  of  the 
appellants,  and  that  the  respondents  could  lawfully  make  complaint 
thereof,  although  they  themselves  might  have  contributed  to  the 
existence  of  the  nuisance  {St.  Helen'^  Chemical  Co.  v  Corporation 
of  St.  Helens  (187G),  1  Ex.  D.  1%  ;  40  J.  P.  491  ;  .45  L.  J.  M.  C. 
150  •  34  L  T  397)  It  is  to  be  observed  that  this  decision  was 
giveii  with  reference  to  18  &  19  Vict.  c.  121,  which  contained  no 
definition  of  drain  or  sewer.  See  also  Kinson  Pottery  Co.  J.  Poole 
Corporation  [1899]  2  Q.  B.  41  ;  63  J.  P.  580  ;  68  L.  J.  Q.  B. 
819  ;  81  L.  T.  24  ;  47  W.  E.  607. 

On  a  complaint  written  upon  an  anonymous  postcard,  the 
inspector  of  a  sanitary  authority  in  London  on  March  26th,  1904, 
visited  certain  premises,  but  found  no  evidence  of  a  nuisance. 
On  May  17th,  1906,  the  sanitary  authority  having  served  the 
occupier  of  these  premises  with  a  notice  under  s.  82  of  the 
Metropolis  Management  Act,  1855,  and  s.  40  of  the  Public  Health 
(London)  Act,  1891,  entered  on  the  premises  and  opened  up  the 
ground,  when  it  was  found  that  the  drain  was  made  with  clay 
joints,  which  clay  had  entirely  perished.  Subsequently,  notices 
having  been  served  on  the  owner  to  abate  a  nuisance,  under  the 
Act  of  1891,  on  his  failing  to  comply  with  the  notices,  a  summons 
was  taken  out,  and  in  October,  the  magistrate  finding  that  there 
was  "  a  leaking  drain,"  made  an  order  upon  him  to  abate  the 
nuisance  under  s.  4  of  this  Act  -.—Held,  that  the  magistrate  having 
found  that  there  was  "  a  leaking  drain,"  had  not  merely  found 
that  there  was  a  defective  drain,  but  that  there  was  a  leaking 
drain  which  was  a  nuisance  within  the  meaning  of  s.  4. 

In  this  case.  Bray,  J.,  reserved  his  decision  as  to  whether  a 
defective  drain  could  be  in  itself  a  nuisance  {Farmer  v.  Long 
(1908),  72  J.  P.  91). 

((Z)  See  the  proviso  in  the  next  sub-section.  See  also  s.  16,  post,  Keeping  of 
as  to  the  making  of  byelaws  for  the  prevention  of  the  keeping  of  animals, 
animals  on  any  premises  so  as  to  be  a  nuisance  or  injurious  to 
health  ;  and  s.  17,  which  relates  to  the  keeping  of  swine. 

The  appellant,  being  owner  of  a  market  held  in  a  town,  erected 
sheep  pens  on  the  pavement  in  front  of  the  houses,  and  took  toll 
for  the  sheep  offered  therein  for  sale.  For  fifty-five  years  and 
upwards  the  occupiers  of  the  houses  before  which  the  pens  were 
set  up,  had  been  in  the  habit  of  clearing  away  the  droppings 
of  the  sheep,  and  appellant's  servants  never  cleared  them  away 
except  in  cases  where  houses  were  unoccupied.  A  complaint  was 
lodged  by  the  inspector  of  nuisances  against  the  appellant  for  not 
removing  the  nuisance  thus  caused  by  the  sheep,  and  the  justices 
issued  their  prohibition  to  the  appellant.  It  was  held  that 
appellant  was  a  "  person  through  whose  act,  default,  or 
sufferance,"  the  nuisance  arose,  within  the  meaning  of  s.  12  of  the 
Nuisances  Removal  Act,  1855,  and  that  the  ground  enclosed  by  the 
hurdles  and  used  as  pens  was  "  land  or  tenement "  within  the 


10 


The  Public  Health  (London)  Act,  1891. 


Sect.  2. 

Note. 

Noisome 
aconmii- 
lations. 


Over- 
crowding. 


meaning  of  the  said  Act.  It  was  held  also,  that  the  nuisance  was 
a  recurring  nuisance  {Draper  v.  Sperr'uKj  (1861),  10  C.  B.  (n.s.) 
113  ;  25  J.  P.  56G  ;  30  L.  J.  M.  C.  225  ;"4  L.  T.  (n.s.)  305). 

(e)  See  the  proviso  in  the  next  sub-section  as  to  accumulation 
or  deposits  arising  in  any  trade  or  manufacture. 

Byelaws  made  under  s.  16,/»os/,  may  relate  to  some  accumulations 
or  deposits  which  may  be  nuisances  within  this  clause.  See  also 
ss.  22,  29 — 36,  as  to  street,  house,  and  trade  refuse. 

A  statement  of  claim  alleged  that  the  surface  of  the  defendant's 
land  had  been  artificially  raised  by  earth  placed  thereon,  and  that, 
in  consequence,  rain-water  falling  on  the  defendant's  land  made 
its  way  through  the  defendant's  wall  into  the  adjoining  house  of 
the  plaintiff  and  caused  substantial  damage.  It  was  held,  upon 
demurrer,  that  the  statement  of  claim  disclosed  a  good  cause  of 
action  {Hurdinan  v.  North  Eastern  Rail.  Co.  (1878),  3  C.  B.  D. 
168  ;  42  J.  P.  388  ;  47  L.  J.  C.  P.  368).  It  is  submitted  that  such 
an  accumulation  or  deposit  would  be  a  nuisance  within  this  clause. 

Where  a  stableman  kept  dung  accumulating  so  that  the  neigh- 
bouring inhabitants  had  to  shut  their  windows,  it  was  held  that  he 
was  liable  to  be  convicted  under  a  local  Act  which  imposed  a 
penalty  for  keeping  offensive  matter  so  as  to  cause  a  nuisance 
l^mitli  V.  WagUrn  (1863),  27  J.  P.  744). 

A  pier  and  harbour  company  in  whom  a  harbour  was  vested  were 
held  bound,  under  18  &  19  Vict.  c.  121,  s.  12  (now  repealed),  to 
remove  seaweed  which  by  the  action  of  the  sea  was  drifted  into 
the  harbour,  and  being  left  there  became  a  nuisance  {Proprietors 
of  Margate  Pier  and  Harbour  v.  Margate  Town  Council  (1869), 
33  J.  P.  437  ;  20  L.  T.  (n.s.)  564). 

It  is  the  duty  at  common  law  of  the  owner  of  vacant  land  to 
prevent  his  land  from  being  a  public  nuisance,  although  such 
nuisance  may  be  caused  by  the  acts  of  other  persons,  and  the 
Attorney-General,  on  behalf  of  the  public,  is  entitled  to  an 
injunction  to  prevent  such  owner  from  committing  a  breach  of  that 
duty  {Att.-Gen.  v.  Tod  Heatley,  [1897]  1  Ch.  560  ;  66  L.  J.  Ch. 
275  ;  76  L.  T.  (n.s.)  174  ;  45  W.  R.  394).  And  see  Att.-Gen.  v. 
Kirh  (1896),  12  T.  L.  R.  514,  ante,  p.  5. 

In  Ireland  it  has  been  held  that  the  accumulation  or  deposit 
must  have  an  element  of  permanency,  and  that  the  loading  and 
unloading  of  manure  in  the  ordinary  course  from  a  railway 
company's  waggons  for  delivery  to  customers  was  not  within  the 
corresponding  enactment  {Great  Northern  Rail.  Co.  v.  Lurgaii 
Commissioners,  [1897]  2  I.  R.  340). 

See  also  Att.-Gen.  v.  South  Eastern  and  Chatham  Rail.  Go's 
Managing  Committee,  Times,  July  10th,  1902,  and  Att.-Gen.  v. 
Keymer  Bride  and  Tile  Co.  (1903),  67  J.  P.  353  ;  Times,  July  16th  ; 
1  L.  G.  R.  654. 

(/)  The  words  "  whether  or  not  members  of  the  same  family  " 
did  not  occur  in  the  Sanitary  Act,  1866  (29  &  30  Vict.  c.  90,  s.  19). 
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It  may  be  doubted  whether  these  words  wero  necessary,  having     Sect.  2. 
regard  to  the  decision  in  Rye  Union  (Guardians  of)  v.  Paytie 
(1875),  39  J.  P.  375  ;  44  L.  J.  M.  C.  148).    They  occur,  however,  ^o™. 
in  the  corresponding  clause  of  s.  91  of  the  Public  Health  Act,  1875. 

As  to  the  meaning  of  the  expression  "house,"  see  s.  14:l,_post. 

See  the  proviso  in  the  next  sub-section,  where  the  house  is  used 
as  a  dwelling-house,  and  also  as  a  factory,  workshop,  or  workplace. 

In  a  Scotch  case,  decided  by  the  High  Court  of  Justiciary, 
Home  V.  Local  Authority  of  Kelso  (1876),  3  Coup.  239,  it  was 
held  that  when  a  landlord  let  along  with  a  farm  a  cottage,  into 
which  the  tenant  put  a  bailiff,  and  the  cottage  was  overcrowded  by 
the  bailiff's  family,  the  tenant  and  not  the  landlord  was  liable  for 
the  nuisance. 

A  building  belonging  to  the  trustees  of  a  religious  association, 
and  used  for  purposes  of  religious  service  in  the  daytime,  was  used 
at  night  as  a  shelter  for  the  homeless  and  destitute  poor.  It 
contained  no  sleeping  accommodation,  but  the  persons  admitted 
slept  on  the  chairs  used  to  seat  the  congregation  or  on  the  bare 
floor  : — Held,  that  it  was  a  house  within  the  above  section.  Orders 
as  to  the  number  of  persons  to  be  admitted  were  given  by  the 
superintendent  of  the  philanthropic  work  of  the  religious  associa- 
tion to  the  caretaker  of  the  building  apparently  on  his  own 
responsibility  : — Held,  that  the  superintendent  was  the  person  by 
whose  act,  default,  or  sufferance  the  nuisance  from  overcrowding 
arose  {R.  v.  Mead  (1895),  59  J.  P.  150  ;  64  L.  J.  M.  C.  169  ; 
11  T.L.  E.  242). 

A  similar  shelter  belonging  to  the  Salvation  Army  was  held  to 
be  within  this  section,  and  the  court  refused  to  quash  the  con- 
viction, though  the  premises  were  not  therein  specifically  referred 
to  as  a  house.  The  court  also  held  that  the  persons  sheltered 
were  "inmates"  {R.  v.  Slade  (1896),  60  J.  P.  358  ;  65  L.  J.  M.  C. 
108  ;  74  L.  T.  (n.s.)  656  ;  Times,  May  5th).  In  Wimbledon  Urban 
District  Council  v.  Hastings  (1902),  67  J.  P.  45  ;  87  L.  T.  118, 
it  was  held  that  "house"  in  s.  91  (5)  of  the  Public  Health  Act, 
1875,  includes  a  day  school  where  there  are  no  boarders  and  where 
none  of  the  members  of  the  staff  reside. 

And  see  s.  l,post,  as  to  the  effect  of  two  convictions  for  over- 
crowding. See  also  s.  95,  which  applies  the  provisions  in  the 
clause  to  tenfcs,  vans,  sheds,  or  similar  structures  used  for  human 
habitation. 

((/)  See  this  enactment  in  the  First  Schedule,  post. 

(h)  This  section  only  applies  to  factories,  etc.  which  are  not 
subject  to  the  provisions  of  the  Factory  and  Workshop  Act,  1878, 
relating  to  cleanliness,  ventilation,  and  overcrowding.  This  Act 
was  repealed  by  the  Factory  and  Workshop  Act,  1901.  See  s.  161 
and  the  Seventh  Schedule  of  the  last-named  Act.  The  Act  of 
1901  consolidates  with  amendments  the  provisions  of  the  earlier 
Factory  and  Workshop  Acts.  A  nuisance  under  this  section  can 
only  be  dealt  with  under  the  Act  if  there  is  not  already  a  remedy 
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Sect.  2.  under  the  Factory  and  Workshop  Act,  1901.  Section  .3  of  the 
  last-named  Act  provides  that  a  workshop  shall,  for  the  purposes  of 

"Note.  l\^Q  j^w  relating  to  public  health,  be  deemed  to  be  so  overcrowded 
as  to  be  dangerous  or  injurious  to  the  health  of  the  persons 
employed  therein  if  the  number  of  cubic  feet  of  space  in  any 
room  therein  bears  to  the  number  of  persons  employed  at  one 
time  in  the  room  a  proportion  less  that  250,  or,  during  any  period 
of  overtime,  400  cubic  feet  of  space  to  every  person.  These 
figures  may  be  modified  by  a  Secretary  of  State. 

(i)  The  first  of  these  provisoes  is  taken  from  18  &  19  Vict.  c.  121 , 
s.  8  (now  repealed),  and  corresponds  to  the  first  proviso  in  s.  91 
of  the  Public  Health  Act,  1875. 

The  second  proviso  is  new. 


Information 
of  nuisances 
to  sanitary 
authoritj'. 


3.  Information  o£  a  nuisance  liable  to  be  dealt  with 
summarily  under  this  Act  in  the  district  of  a  sanitary 
authority  may  be  given  to  that  authority  by  any  person, 
and  it  shall  be  the  duty  of  every  officer  of  that  authority 
and  of  every  relieving  officer,  in  accordance  with  the 
regulations  of  the  authority  having  control  over  him,  to 
give  that  information  ;  and  it  shall  be  the  duty  of  the 
said  authority  to  make  the  said  regulations,  and  also  the 
duty  of  the  sanitary  authority  to  give  such  directions  to 
their  officers  as  will  secure  the  existence  of  the  nuisance 
being  immediately  brought  to  the  notice  of  any  person 
who  may  be  required  to  abate  it,  and  the  officer  shall  do  so 
by  serving  a  written  intimation. 

Under  18  &  19  Vict.  c.  121,  s.  10  (now  repealed),  information 
of  a  nuisance  might  have  been  given  by  any  person  aggi-ieved 
thereby  or  by  any  of  the  following  persons  :  The  sanitary  mspector 
or  any  paid  officer  under  the  said  local  authority  ;  two  or  more 
inhabitant  householders  of  the  parish  or  place  to  which  the  notice 
related  ;  the  relieving  officer  of  the  union  or  parish  ;  any  constable 
or  any  'officer  of  the  constabulary  or  police  force  of  the  district 
or  place. 

Under  the  corresponding  section  of  the  Public  Health  Act,  1875, 
s  93  information  of  a  nuisance  may  be  given  to  a  local  authority 
by  aAy  person  aggrieved,  or  by  any  two  inhabitant  householders, 
or  by  any  officer  of  the  authority,  or  by  any  relieving  officer  or 
constable  or  police  officer  of  the  district.  The  text  simplifies  the 
law  by  allowing  any  person  to  give  information.  The  rest  ot  the 
section  relating  to  the  duties  of  officers  and  the  directions  to  be 
given  to  officers  by  the  sanitary  authority  is  new.    See,  further,  as 
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to  the  duties  expressly  imposed  by  the  Act  on  sanitary  inspectors,  Sect^S. 
s.  107  (3),iJos/.  Note. 

The  written  intimation  to  be  given  by  an  officer  under  the 
section  does  not  appear  to  supersede  or  take  the  place  of  the 
formal 'notice  which  the  sanitary  authority  must  themselves  give 
under  the  next  section.  ,     ,     -o  f 

In  Thompson  and  Norris  Manufacturing  Co.  v.  Haioes  and  Another  Recovery  ot 
(1896),  5/j.  P.  580  ;  73  L.  T.  (n.s.)  369,  a  sanitary  authority  expens^es^^ 
caused  an  intimation  to  be  given,  addressed  to  the  owners  ot  ^^^y^^^-^^ 
premises,  to  the  effect  that  if  certain  necessary  works  were  not  ^^ners. 
completed  within  a  specified  time  they  would  commence  proceedings 
against  them  "  by  the  service  of  a  statutory  notice.  Thereupon 
the  occupiers,  without  forwarding  the  document  to  the  owners, 
caused  the  work  to  be  executed,  and  then  sought  to  recover  the 
amount  expended  thereon  from  the  owners.    It  was  held  that  the 
occupiers,  not  being  compellable  to  execute  the  work  had  acted  as 
mere  volunteers,  and  had  no  claim  to  be  reimbursed  by  the  owners. 

It  would  appear  from  the  judgment  of  Channell,  J .,  in  North  v. 
Walthamstow  Urban  District  Council  (1898),  62  J.  P.  836  ;  67  L.  J. 
Q  B  972,  that  an  intimation,  under  this  section,  is  sufficient  to 
make  the '  sanitary  authority  liable  to  repay  the  cost  incurred  in 
abating  the  nuisance  if  that  nuisance  arose  from  the  condition  of 
a  sewer  as  distinguished  from  a  drain.    See  also  Ellis  v.  Bromleij 
Rural  District  Council  (1899),  63  J.  P.  711  ;  81  L.  T.  (n.s.)  224  In 
Proctor   V.  Islington  Borough  Council  (1902),   67  J.  P.  164; 
18  T.  L.  R.  505,  the  defendants  served  upon  the  plaintiff  written 
notice  to  the  effect  that  certain  drains  upon  the  plaintiff's  premises 
were  in  a  defective  condition.     In  consequence,  the  plaintiff 
incurred  expense  in  executing  the  works  required  to  remedy 
the  defect.    It  was  admitted  that  the  works  were  works  upon  a 
sewer  which  it  was  the  duty  of  the  local  authority  to  maintain. 
Wright,  J.,  held  that  the  plaintiff  could  not  recover  the  expenses 
she  had '  incuiTed  ;  the  plaintiff  had  not  done  the  work  under 
compulsion  or  at  such  a  time  as  the  defendants  themselves  were 
bound  to  perform  the  work.    This  case  came  before  the  Court  of 
Appeal,  and  the  court,  by  consent  of  the  parties,  assessed  an 
amount  to  be  paid  to  the  plaintiff. 

In  Harris  and  Another  v.  Hiclcinan,  [1904]  1  K.  B.  13  ;  68  J.  P. 
65  ;  73  L.  J.  K.  B.  31  ;  89  L.  T.  722  ;  20  T.  L.  R.  18  ;  2  L.  G-.  R. 
1,  while  the  defendant  was  in  occupation  of  the  plaintiff's  house 
the  sanitary  inspector  of  the  district  served  upon  the  owners  of 
the  house  an  intimation  under  this  section  that  the  house  was  in 
such  a  state  as  to  be  a  nuisance  owing  to  the  drain  being  defective. 
The  owners  gave  notice  to  the  defendant,  and  required  him  to 
do  the  work  necessary  to  abate  the  nuisance.  Upon  the  defendant 
refusing  to  do  so,  the  owners  proceeded  to  do  the  work  themselves, 
at  once,  without  waiting  to  be  served  by  the  sanitary  authority 
with  a  notice  under  s.  4  of  the  Act  requiring  them  to  do  the  work. 
In  an  action  by  the  owners  to  recover  the  expenses  incurred  by 
them  in  doing  the  work  from  the  defendant  under  his  covenant 
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Sect.  3.     to  pay  all  outgoings,  Wright,  J.,  held  that  the  owners,  having 
~  done  the  work  immediately  upon  receipt  of  the  intimation  of  the 

IMOTE.  existence  of  the  nuisance  and  before  service  of  any  notice  requiring 
them  to  abate  it,  did  it  voluntarily  and  not  under  any  obligation, 
and  that  the  expenditure  was  consequently  not  an  "  outgoing " 
within  the  meaning  of  the  covenant.  In  Oliver  v.  Camhenoell 
Borough  Council  (1904),  68  J.  P.  1G5  ;  90  L.  T.  285  ;  52  W.  R.  51 1  ; 
2L.G.  B,.  G17,  an  owner  of  premises  received  a  written  intimation 
under  s.  3,  duly  signed  by  the  officer  of  the  sanitary  authority, 
making  known  to  him  the  existence  of  a  nuisance  at  his  premises, 
and  requesting  him  to  abate  the  same  within  seven  days,  otherwise 
the  sanitary  authority  would  commence  proceedings  against  him  by 
the  service  of  a  statutory  notice.  The  owner,  without  waiting 
for  the  service  of  the  statutory  notice  under  s.  4  of  the  Act 
requiring  him  to  abate  the  nuisance,  did  the  necessary  works  to 
abate  the  nuisance,  in  the  course  of  which  he  discovered  that  the 
w^ork  was  a  sewer  and  not  a  drain.  He  completed  the  work,  and 
brought  an  action  against  the  sanitary  authority  to  recover  the 
expenses  as  for  work  done  by  him  under  compulsion  which  the 
sanitary  authority  were  legally  compellable  to  do  : — Held,  but  only 
on  the  authority  of  Thompson  and  Norris  Manufacturing  Co.  v. 
Hawes,  supi-a,  that  work  done  under  an  "  intimation  "  given  under 
s.  3  is  not  work  done  under  compulsion,  and  that  as  the  owner 
had  not  waited  for  the  statutory  notice  under  s.  4,  but  had  done 
the  work  under  the  "  intimation  "  notice,  the  work  was  not  done 
by  him  under  compulsion,  and  he  was  not  entitled  to  recover  the 
expenses  of  the  work.  In  Haedicke  v.  Friern  Barnet  Urban 
District  Council,  [1904]  2  K.  B.  807  ;  68  J.  P.  473  ;  73  L.  J.  K.  B. 
976  ;  20  T.  L.  R.  567,  reversed  on  appeal  on  another  ground,  [1905] 
1  K.  B.  110  ;  69  J.  P.  45  ;  74  L.  J.  K.  B.  130  ;  91  L.  T.  (n.s.)  750  ; 
53  W.  E.  211  ;  21  T.  L.  R.  49  ;  3  L.  G.  R.  20,  Channell,  J., 
in  his  judgment  referred  to  the  above-mentioned  cases,  and 
expressed  the  opinion  that  the  decision  in  North  v.  Walthamstoio 
Urban  District  Conncil,  supra,  was  correct.  A  distinction  is  also  there 
drawn,  in  the  matter  of  compulsion,  between  cases  of  landlord  and 
tenant  where  money  paid  under  an  alleged  compulsion  of  a  local 
authority  was  being  sued  for  by  the  one  against  the  other,  and 
cases  where  one  person  sued  another  in  respect  of  money  alleged 
to  have  been  paid  by  him  by  reason  of  pressure  put  upon  him  by 
the  person  whom  he  is  suing.  The  case  of  Oliver  v.  Camberwell 
Borough  Council  came  before  the  Court  of  Appeal,  and  was  settled 
in  the  course  of  the  argument  (Law  Times,  Nov.  12th,  1904,  p.  34). 

In  a  more  recent  case,  where  a  group  of  premises  drained  by  a 
combined  operation  discharged  their  drainage  through  a  common 
pipe  or  conduit  into  a  public  sewer,  the  pipe  being  defective  and 
causing  a  nuisance,  the  defendants  served  intimation  "  notices  on 
several  owners,  including  the  plaintiffs,  requiring  them  to  I'epair 
the  pipe  and  abate  the  nuisance,  and  threatening  proceedings  if 
the  said  notice  should  not  be  complied  with.  The  plaintiffs 
denied  liability,  did  the  work  required  under  protest,  and  brought 
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an  action  to  recover  the  cost  of  the  work  and  damages  for 
injury  to  their  premises  caused  by  the  defective  condition  of  the 
said  pipe.  It  was  held  by  Chanxell,  J.,  that  the  said  pipe  was  a 
sewer  and  repairable  by  the  defendants,  and  that  although  service 
of  an  intimation  notice  does  not  by  itself  amount  to  compulsion, 
■when  work  is  done  in  compliance  with  such  a  notice  under  protest, 
or  without  admitting  liability,  such  work  is  done  under  compulsion 
and  not  voluntarily,  and  the  expenses  of  doing  such  work  can  be 
recovered  from  the  local  authority,  which  was  in  fact  liable  to  do 
it.  The  above-mentioned  cases  are  referred  to  by  Channell,  J., 
in  his  judgment  (Wilson's  Music  and  General  Printing  Co.  v. 
Finslury  Borough  Council  (1908),  72  J.  P.  37). 

See  the  reference  to  the  foregoing  and  other  cases  in  the  notes 
to  s.  121,  post. 

As  to  the  respective  liabilities  of  landlord  and  tenant  in  respect 
of  costs  and  expenses  which  are  recoverable  under  this  Act  by  a 
sanitary  authority  from  an  owner  or  occupier  of  premises,  see 
s.  \2l,  post,  and  the  notes  thereto. 

4. — (1)  On  the  receipt  of  any  information  respecting  Notice 
the  existence  of  a  nuisance  liable  to  be  dealt  with  sum-  ^bTtement  of 
marily  under  this  Act  (J))  the  sanitary  authority  shall,  if  nuisance  (a), 
satisfied  of  the  existence  of  a  nuisance,  serve  a  notice  (c) 
on  the  person  by  whose  act,  default,  or  sufferance  the 
nuisance  arises  or  continues  {(T),  or,  if  such  person  cannot 
be  found,  on  the  occupier  or  owner  (e)  of  the  premises  (/) 
on  which  the  nuisance  arises,  requiring  him  to  abate  the 
same  within  the  time  specified  in  the  notice  (g),  and  to 
execute  such  works  and  do  such  things  as  may  be  neces- 
sary for  that  purpose  (A),  and,  if  the  sanitary  authority 
think  it  desirable  (but  not  otherwise),  specifying  any  works 
to  be  executed  (i). 

(2)  The  sanitary  authority  may  also  by  the  same  or 
another  notice  served  on  such  occupier,  owner,  or  person 
require  him  to  do  what  is  necessary  for  preventing  the 
recurrence  of  the  nuisance,  and,  if  they  think  it  desirable, 
specify  any  works  to  be  executed  for  that  purpose,  and 
may  serve  that  notice  notwithstanding  that  the  nuisance 
may  for  the  time  have  been  abated,  if  the  sanitary 
authority  consider  that  it  is  likely  to  recur  on  the  same 
premises  {k). 
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Sect.  4.        (3)  Provided  that— 

(a)  Where  the  nuisance  arises  from  any  want  or  defect 

of  a  structural  character  {I),  or  where  the 
premises  (m)  are  unoccupied  the  notice  shall 
be  served  on  the  owner  (o)  : 

(b)  Where  the  person  causing  the  nuisance  cannot  be 

found,  and  it  is  clear  that  the  nuisance  does  not 
arise  or  continue  by  the  act,  default,  or  suffer- 
ance of  the  occupier  or  owner  of  the  premises, 
the  sanitary  authority  may  themselves  abate  the 
same  and  may  do  what  is  necessary  to  prevent 
the  recurrence  thereof  ( p)  : 

(c)  Where  the  medical  officer  of  health  certifies  to  the 

sanitary  authority  that  any  house  or  part  of 
a  house  in  their  district  is  so  overcrowded  as  to 
be  injurious  or  dangerous  to  the  health  of  the 
inmates,  whether  or  not  members  of  the  same 
family,  the  sanitary  authority  shall  take  pro- 
ceedings under  this  section  for  the  abatement  of 
such  nuisance  (g)  : 

(d)  Where  the  nuisance  is  such   absence  of  water- 

fittings  as  is  declared  a  nuisance  by  section 
,34  &  35  Vict.  thirty-three  of  the  Metropolis  Water  Act,  1871 

^.  113.  (set  out  in  the  First  Schedule  to  this  Act),  such 

absence  shall  be  deemed  to  render  the  premises 
unfit  for  human  habitation  unless  and  until  the 
contrary  is  shown  to  the  satisfaction  of  the 
court  (r). 

(4)  Where  a  notice  has  been  served  on  a  person  under 
this  section,  and  either — 

(a)  The  nuisance  arose  from  the  wilful  act  or  default 

of  the  said  person  ;  or 

(b)  Such  person  makes  default  in  complying  with  any 

of  the  requisitions  of  the  notice  within  the  time 
specified, 

he  shall  be  liable  to  a  fine  not  exceeding  ten  pounds  for 
each  offence,  whether  any  such  nuisance  order  as  in  this 
Act  mentioned  is  or  is  not  made  upon  him  (s). 
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(a)  This  sub-section  is  taken  from  29  &  30  Vict.  c.  90,  s.  21     Sect.  4. 
(now  repealed),  which  it  reproduces  in  substance  with  the  exception 

of  the  concluding  words,  which  are  new. 

(b)  See  s.  2  (1),  ante. 

(c)  A  form  of  this  notice  will  be  found  in  Sched.  3,  post.    As  Form  and 
to  the  authentication  and  service  of  notice,  see  ss.  127,  12S,  2:>ost.  authenti- 
It  should  be  observed  that  the  notice  must  be  given  by  the  local  cation  ot 
authority,  or  a  committee  appointed  under  s.  99  (4),  j^ost.    It  "°  ^ 
cannot  be  given  by  the  clerk  or  other  officer  of  his  own  accord 
without  the  previous  direction  of  the  sanitary  authority.    See  St. 
Leonard,  Shoreditch  (Vestry  of)  v.  Holmes  (1885),  50  J.  P.  132. 

A  committee  appointed  by  a  metropolitan  vestry  under  s.  58  of 
the  Metropolis  Management  Act,  1855,  for  the  purpose  (inter  alia) 
of  executing  the  Metropolis  Management  Acts,  so  far  as  they 
related  to  the  public  health  of  the  parish,  being  informed  by  the 
sanitary  inspector  that  a  nuisance  existed  upon  certain  premises 
endangering  the  health  of  the  inhabitants,  directed  the  inspector 
to  serve  notice  upon  the  owner  of  the  premises  under  the  said  Acts 
requiring  him  to  abate  the  nuisance,  and  in  default  to  take  pro- 
ceedings. The  inspector,  in  pursuance  of  such  direction,  served 
the  required  notice,  and,  upon  the  owner  failing  to  comply  with  it, 
laid  an  information  against  him  for  penalties  under  the  said  Acts, 
and  a  summons  was  issued.  After  the  issue  of  the  summons  and 
before  the  hearing  of  the  information,  the  vestry  by  resolution 
approved  the  acts  of  the  committee  in  causing  the  notice  to  be 
served  and  the  information  to  be  laid : — Held,  that  the  approval  of 
the  vestry,  although  given  after  the  service  of  the  notice  and  the 
issue  of  the  summons,  was  sufficient,  and  that  the  owner  was  liable 
to  be  convicted  (Firth  v.  Staines,  [1897]  2  Q.  B.  70  ;  61  J.  P.  452  ; 
66  L.  J.  Q.  B.  510  ;  76  L.  T.  496  ;  45  W.  E.  575  ;  13  T.  L.  E.  394). 

See  s.  120  as  to  the  service  of  the  notice  upon  one  of  several 
persons  jointly  liable. 

This  notice  need  not  be  given  in  cases  under  s.  21,  jjosi  (Bird  v. 
St.  Mary  Abbott,  Kensington  (Vestry  of),  [1895]  1  Q.  B.  912  ; 
59  J.  P.  391  ;  64  L.  J.  M.  C.  215  ;  72  L.  T.  (n.s.)  599). 

(d)  The  owner  or  occupier  is  not  to  be  served  as  such  if  the  Person  to  be 
person  by  whose  act,  default,  or  sufferance  the  nuisance  arises  can  served  with 
be  found.    See  Richmond  Union  v.  Dean  and  Chapter  of  St.  PauVs  notice. 
(1868),  32  J.  P.  374  ;  18  L.  T.  (n.s.)  522.    But  it  is  not  always 
easy  to  decide  as  between  owner  and  occupier  which  of  them 
should  be  treated  as  liable  for  the  nuisance  as  the  person  by  whose 
act,  default,  or  sufferance  the  nuisance  has  arisen.    The  following 
cases  may  be  referred  to  as  indicating  the  principles  which  should 
be  followed  in  deciding  the  question.    If  the  owner  of  land  erect 
a  building  which  is  a  nuisance,  or  of  which  the  occupation  is  likely 
to  produce  a  nuisance,  and  let  the  land,  he  is  liable  to  an  indict- 
ment for  such  niiisance  being  continued  or  created  during  the  term. 
He  is  also  liable  if  he  let  a  building  which  requires  particular  care 
to  prevent  the  occupation  from  being  a  nuisance,  and  the  nuisance 
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Sect.  4.     occur  for  the  want  of  such  care  on  the  part  of  the  tenant.    If  a 

  party  buy  a  reversion  during  the  tenancy,  and  the  tenant  afterwards 

NoTK.       during  his  term  erect  a  nuisance,  the  reversioner  is  not  liable  for 
it ;  but  if  such  reversioner  re-let,  allowing  the  nuisance  to  continue, 
he  is  liable  for  such  continuance.    And  such  purchaser  is  liable  to 
be  indicted  for  the  continuance  of  the  nuisance,  if  the  original 
reversioner  would  have  been  liable,  though  the  purchaser  has  had 
no  opportunity  of  putting  an  end  to  the  tenant's  interest  or  abating 
the  nuisance  {R.  v.  Fedley  (1834),  1  A.  &  E.  822  ;  3  L.  J.  M.  C. 
119.    See  also  Todd  v.  FUgJu  (1860),  9  C.  B.  (n.s.)  377  ;  30  L.  J. 
C.  P.  21).    From  this  decision  it  would  seem  to  follow  that  when 
an  owner  or  reversioner  would  be  liable  to  be  indicted  for  a 
nuisance,  and  is,  therefore,  to  be  regarded  as  the  person  by  whose 
act,  default,  or  sufferance  the  nuisance  arises  or  continues,  the  local 
authority  may  proceed  against  him  under  this  part  of  the  section. 
But,  of  course,  it  does  not  also  follow  that  the  tenant  may  not 
also  be  a  person  by  whose  act,  etc.,  the  nuisance  arises.    Thus,  in 
Russell  V.  Shenion  (1842),  3  Q.  B.  449  ;  11  L.  J.  Q.  B._289,  it  was 
held  that  the  occupier  and  not  the  owner  was  prima,  facie  liable  for 
damages  for  a  nuisance  consisting  of  defective  drains  ;  and  the 
principle  thus  laid  down  appears  to  be  of  general  application, 
although  the  proviso  in  the  latter  part  of  this  section  might  possibly 
apply  to  the  case  of  drains  defective  in  point  of  construction.  See 
also  per  Parke,  B.,  in  Cliauntler  v.  Rohinson  (1 849),  4  Exch.,  at  p.  1 69 ; 
19  L.J.  Ex.  170.    And  it  has  been  held  that  if  the  lessee  of  property 
proceeding  by  the  licence  of  the  lessor  performs  acts,  which  amount 
to  a  nuisance,  both  of  them  are  liable  at  law  and  in  equity  {White  v. 
Jameson  (1874).  L.  E.  18  Eq.  303  ;  38  J.  P.  694  ;  22  W.  E.  761). 
In  Broder  v.  Saillard  (1876),  2  Ch.  D.  692  ;  45  L.  J.  Ch.  414  ; 
24  W.  E.  456,  it  was  held  that  the  occupier  of  a.  house  is  liable  for 
allowing  the  continuance  on  his  premises  of  any  artificial  work 
which  causes  an  injury  to  a  neighbour,  even  though  it  has  been  put 
there  before  he  took  possession  {Broder  v.  Saillard  was  followed 
in  Reinhardt  v.  Meniasti  (1889),  42  Ch.  D.  685  ;  58  L.  J.  Ch.  787  ; 
61  L.  T.  (N.s.)  328  ;   38  W.  E.  10  ;   5  T.  L.  E.  709.    And  see 
Tarry  v.  Ashton  (1876),  1  Q.  B.  D.  314  ;  40  J.  P.  439  ;  45  L.  J. 
Q  B.  260;  34  L.  T.  (n.s.)  97  ;  24W.E.  581  ;  Siherton  v.  Marriott 
(1888),  52  J.  P.  677  ;  59  L.  T.  (n.s.)  61).    In  Gaudy  y.Jubber  (1864 
—1865),  5  B.  &  S.  78,  485  ;  9  B.  &  S.  15,  the  tenancy  was  from 
year  to  year,  and  the  Court  of  Queen's  Bench  held  that  the  landlord 
might  have  re-entered  at  the  end  of  each  year,  and  that  he  was, 
therefore,  liable  for  the  consequences  resulting  from  an  accident 
caused  by  a  grating  in  front  of  the  house  having  been  for  some  years 
in  a  defective  state.    In  the  Exchequer  Chamber  this  decision  was 
overruled  on  the  ground  that  it  proceeded  on  a  misapprehension 
of  the  peculiar  relations  existing  between  the  landlord  and  tenant 
in  the  case  of  a  tenancy  from  year  to  year.   Such  a  tenancy  requires 
something  to  be  done  between  the  landlord  and  tenant  m  order  to 
determine  the  tenancy.    The  same  principle  applies  to  a  teuMicy 
from  week  to  week.    See  Bopeii  v.  Anderson,  [1894]  1  Q.  B.  164  ; 
58  J.  P.  213  ;  42  W.  E.  236  ;  10  E.  47,  disapproving  of  a  contrary 
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decision  in  Sandford  v.  Clarke  (1875),  21  Q.  B.  D.  398  ;  52  J.  P.     Sect.  4. 

773  ;  57  L.  J.  Q.  B.  507  ;  59  L.  T.  (n.s.)  226  ;  37  W.  R.  28.  And  

•see  Whiter  v.  Baker  (1887),  3  T.  L.  R.  569.  A  dictum  of  Little-  ^ote. 
D.\LE,  J.,  in  R.  V.  Pedly,  to  the  effect  that  if  a  reversioner  allows 
a  nuisance  to  continue  after  he  might  have  determined  the  tenancy 
he  is  liable,  appears  to  be  overruled  by  Gandi/  v.  Jabber,  hut,  as 
•explained  in  Sandford  v.  Clarke,  only  in  so  far  as  it  applies  to  a 
tenancy  from  year  to  year.  See  also  R.  v.  Barrett  (1862),  32  L.  J. 
M.  C.  36  ;  R.  v.  Stannard  (1863),  33  L.  J.  M.  C.  61.  When  the 
nuisance  consists  of  the  dangerous  condition  of  the  premises 
demised  to  the  tenant,  and  the  tenant  is  liable  to  repair  under  a 
covenant,  the  landlord  is  not  liable  in  respect  of  the  nuisance, 
unless  he  has  done  some  act  authorising  the  continuance  of  the 
•dangerous  state  of  the  premises  {Pretty  v.  Bickmore  (1873),  L.  R. 
8  C.  P.  401  ;  37  J.  P.  552  ;  28  L.  T.  (N.s.)  704  ;  21  W.  R.  733. 
And  see  Nelson  v.  Liverpool  Brewery  Co.  (1877),  2  C.  P.  D. 
311  ;  46  L.J.  CP.  675  ;  25  W.  R.  877  ;  Cavalier  v.  Pope,  [1906] 
A.  C.  428  ;  75  L.  J.  K.  B.  609  ;  95  L.  T.  (n.s.)  65  ;  22  T.  L.  R. 
648  ;  Maloiie  v.  Laskey  and  Another,  [1907]  2  K.B.  141  ;  76  L.J. 
K.  B.  1 134  ;  97  L.  T.  (n.s.)  324  ;  23  T.  L.  R.  399  ;  and  Kennedy  v. 
Bruce  (1907),  Scotch  Sessions  Cases,  845).  This  rule  applies  even 
when  the  dangerous  condition  of  the  premises  existed  at  the  time 
of  the  demise,  the  lessee  occupying  under  an  obligation  to  repair 
{Gwinnell  v.  Earner  (1875),  L.  R.  10  C.  P.  658  ;  32  L.  T.  (n.s.)  835). 
A.  let  to  B.  a  field  for  the  purpose  of  its  being  worked  as  a  lime 
quarry.  The  ordinary  way  of  getting  the  limestone  was  by  means 
of  blasting,  and  A.  authorised  the  quarrying  of  the  stone  and  the 
•erection  of  lime  kilns  in  the  field.  A  nuisance  was  caused  to  the 
adjoining  occupier  by  the  blasting  and  by  the  smoke  from  the  kilns, 
and  he  brought  an  action  against  A.  and  B.  On  demurrer  by  A.  : — 
Held,  that  he,  the  landlord,  was  liable,  although  the  nuisance  was 
.actually  created  by  the  act  of  his  tenant,  for  the  terms  of  the 
demise  were  an  authority  from  him  to  B.  to  create  the  nuisance, 
which  was,  therefore,  the  necessary  consequence  of  the  mode  of 
-occupation  contemplated  in  the  demise  {Harris  v.  James  and 
Another  (1876),  45  L.  J.  Q.  B.  545  ;  35  L.  T.  (n.s.)  240).  The 
court  characterised  the  previous  case  of  Rich  v.  Basterfield  (1847), 
4  C.  B.  783  ;  16  L.  J.  C.  P.  273,  as  one  of  excessive  refinement. 
There  A.,  the  owner  of  a  house  with  a  fireplace  and  chimney, 
demised  it  to  a  tenant  from  week  to  week.  The  tenant  lighted 
fires,  and  from  the  position  of  the  chimney  the  emission  of  the 
smoke  was  a  nuisance  to  B.,  the  owner  of  the  adjoining  house. 
More  than  one  week  elapsed,  during  which  A.  did  not  determine 
the  tenancy.  In  an  action  by  B.  against  A.  it  was  held  that  A. 
was  not  liable,  as  the  tenant  might  by  burning  coke,  or  by  abstain- 
ing to  light  fires,  or  in  some  similar  way  have  used  the  premises 
without  creating  a  nuisance.  The  owner  is,  of  course,  liable  for 
the  existence  of  a  nuisance  consisting  of  or  arising  out  of  the  non- 
repair of  premises  when  he  has  taken  upon  himself  the  duty  of 
repairing  {Leslie  v.  Pounds  (1812),  4  Taunt.  649  ;  Payne  v.  Rogers 
(1794),  2  Bl.  H.  350)  ;   or  where  the  lessee  is  bound  by  his 
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Sect.  4.     agreement  to  do  the  act  which  leads  to  the  damage  or  matter  of 

:   compkmt  {Btai  v.  Victoria  Graring  Co.,  Limited  (1882),  47  L.  T. 

KoTE.  (•j^  g  -)  378)^  for  in  this  case  the  lessee  resembles  an  agent  of  the 
lessor  for  the  purposes  of  such  act.  See  also  Kiefer  v.  Le 
Semincure  dn  Quebec,  [1903]  A.  C.  85  ;  72  L.  J.  P.  C.  18  ;  87  L.  T. 
(N.s.)  484  ;  19  T.  L.  R.  50. 

It  has  been  decided  in  Scotland  that  where  a  landlord  let  along 
with  a  farm  a  cottage,  into  which  the  tenant  put  a  bailiff,  and  the 
cottage  was  overcrowded  by  the  bailiff's  family,  the  tenant  and  not 
the  landlord  was  liable  for  the  nuisance  {Home  v.  Kelso  Local 
Authority  (1876),  3  Coup.  239). 

It  is  submitted  that,  in  general,  the  occupier  and  not  the  owner 
is  the  person  by  whose  act,  default,  or  sufferance  a  nuisance 
consisting  of  overcrowding  arises.  See  R.  v.  Mead;  R.  v.  Slade, 
ante,  p.  11. 

Where  sheep  were  penned  in  pens  fixed  by  the  owner  of  a 
market  on  the  highway  of  the  market,  and  tolls  were  received  by 
him  for  the  same,  it  was  held  that  the  droppings  of  the  sheep  left 
therein  constituted  a  recurring  nuisance  which  arose  from  the 
default,  permission,  or  sufferance  of  the  owner  of  the  market,  for 
which  he  was  liable  (Draj^er  v.  Sperring  (1861),  10  C.  B.  (n.S.)  113  ; 
25  J.  P.  566  ;  30  L.  J.  M.  C.  225  ;  4  L.  T.  (n.s.)  365). 

B.  drained  his  premises  into  a  barrel  drain,  which  also  received 
the  sewage  of  other  premises.     This  drain  passed   for  about 
300  yards  under  a  turnpike  road,  and  thence  the  sewage  was 
conveyed  by  an  open  drain  through  certain  land  not  belongmg 
to  B.,  and  ultimately  into  an  open  drain  about  half  a  mile  from 
B 's  premises,  by  the  side  of  a  road  on  land  not  B.'s.    This  open 
drain  was  a  nuisance,  the  matter  from  B.'s  premises  m  itself  being 
suflBcient  to  cause  a  nuisance.    On  complaint  the  justices  ordered 
B  to  abate  the  nuisance  by  cutting  off  all  communication  from  his 
premises  to  the  barrel  drain.    F.  was  the  owner  of  six  houses  let 
to  tenants.    He  had  constructed  a  drain  from  the  houses  under 
land  not  his  own  by  leave  of  the  owner,  by  which  the  sewage  was 
conveyed  into  and  along  a  watercourse,  and  the  accumulation  at 
the  mouth  of  the  drain  was  a  nuisance.    On  complaint  the  justices 
ordered  F.  to  abate  the  nuisance  -.—Held,  that  the  orders  were 
rightly  made  on  B.  and  F.,  for  that  they  were  the  persons  by 
whose  act  respectively  the  nuisances  arose.    In  proceedings  under 
the  Act,  the  question  whether  or  not  the  persons  against  whom  tlie 
proceedings  are  taken  have  a  legal  right  to  cause  their  sewage  to 
flow  in  the  given  channel,  etc.  is  immaterial  {Broxon  v.  Bussell, 
Francombe  v.  Freeman  (1868),  L.  R.  3  Q-  B.  251  ;  9  B  &  S.  1  . 
32  J.  P.  196  ;  37  L.  J.  M.  C.  65  ;  18  L.  T.  (n.s.)  19  ;  16  W.  R. 
611).  „  . 

See  the  observations  of  Mathew,  J.,  on  Brovm  -S"ss.7M" 
Fordom  or  Wycumhe  Union  v.  Parsons,  [1894]  2 
58  J.  P.  765  ;  64  L.  J.  M.  C.  22  ;  71  L.  T.  (n-S.)  428  ;  10  ^^'^2^ 
See  also  Kinson  Pottery  Co.  v.  Poole  CorporaUon  [l8dJ\Z  y_ 
63  J.  P.  580  ;  68  L.  J.  Q.  B.  819  ;  81  L.  T.  24  ;  47  W.  R.  607 
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and  Wincanton  Rural  District  Council  v.  Parsons,  [1905]  2  K.  B.     Sect.  4. 

34  ;  69  J.  P.  242  ;  74  L.  J.  K.  B.  533 ;  93  L.  T.  13  ;  3  L.  G.  E. 

771. 

A  harbour  company  Avere  held  to  be  the  persons  through  whose 
default  a  nuisance  from  the  accumulation  of  sea-weed  in  the 
harbour  arose  or  continued  (Margate  Pier  ami  Harbour  {Proprietors 
of)  V.  Margate  Town  Council  (18G9),  33  J.  P.  437  ;  20  L.  T.  (n.s.) 
564). 

Where  there  was  a  flow  of  sewage  from  several  houses  without 
appreciable  damage  from  each,  but  the  accumulation  caused  a 
nuisance  on  other  properties,  the  occupiers  of  each  of  the  houses 
were  held  liable  {Heiidon  Union  (Guardians  of)  v.  Boides  (1869), 
34  J.  P.  19  ;  20  L.  T.  (n.s.)  609  ;  16  W.  R.  510).  See  s.  120,  post, 
as  to  the  procedure  when  a  nuisance  is  caused  by  the  acts  of  two 
or  more  persons  ;  Lambton  v.  Mellish,  [1894]  3  Ch.  163  ;  58  J.  P. 
835  ;  63  L.  J.  Ch.  929  ;  71  L.  T.  (n.s.)  385  ;  43  W.  R.  5  ; 
10  T.  L.  R.  601  ;  and  Nathan  v.  Rouse,  [1905]  1  K.  B.  527  ; 
69  J.  P.  135  ;  74  L.  J.  K.  B.  285  ;  92  L.  T.  321  ;  3  L.  G.  R.  354. 

As  to  the  persons  liable  for  the  evolution  of  sulphuretted 
hydrogen  gas  in  a  sewer,  see  St.  Helens  Chemical  Co.  v.  St.  Helen's 
(Corjjoration  of),  ante,  p.  8. 

The  appellant  rented  land  of  the  owner  of  houses  and  other  land 
in  the  neighbourhood.  The  landowner,  without  the  appellant's 
consent,  made  a  sewer  under  the  land  occupied  by  the  appellant. 
Pecuniary  compensation  was  claimed  at  the  time,  but  for  two  years 
the  sewage  of  several  houses  passed  through  the  sewer.  The 
appellant,  being  unable  to  get  satisfaction  from  his  landlord,  at 
length  stopped  up  the  sewer,  and  the  local  board  obtained  a 
conviction  against  him  under  ss.  94  and  96  of  the  Public  Health 
Act,  1875,  although  no  nuisance  existed  on  his  land.  It  was  held, 
on  a  case  stated,  that  the  appellant  was  a  person  by  whose  act  the 
nuisance  arose  or  continued,  and  that  he  was  rightly  convicted 
(Riddell  V.  Spear  (1879),  43  J.  P.  317  ;  40  L.  T.  (n.s.)  130). 

The  drainage  from  a  gaol  in  the  township  of  W.,  which  is  outside 
the  borough  of  L.,  built  there  by  the  corporation  of  L.,  and  duly 
declared  to  be  the  common  gaol  of  that  borough,  was  can-ied  thence 
by  open  drains  overland  in  the  township  of  B.,  not  belonging  to 
the  corporation,  and  caused  a  nuisance  in  B.  The  corporation  of 
L.  were  thereupon  summoned  by  the  Nuisances  Removal  Committee 
of  B.  under  18  &  19  Yict.  c.  121  (now  repealed).  It  was  held  that 
the  corporation  of  L.,  and  not  the  justices  having  the  management 
of  the  gaol,  were  the  proper  persons  to  be  summoned  and  oi'dered 
to  do  what  was  necessary  under  that  Act  (Ex  parte  Mayor,  etc.  of 
Liverpool  (1857),  22  J.  P.  562  ;  27  L.  J.  M.  C.  89). 

It  should  be  observed  that  it  is  only  when  the  person  pannot  be 
found  by  whose  act,  etc.  the  nuisance  arises  that  the  notice  may 
be  served  on  the  owner  or  occupier  as  such.  The  local  authority 
may  serve  either  the  owner  or  the  occupier  subject  to  the  provision 
in  sub-s.  (3).    Moreover,  the  provision  in  the  text  has  to  be  read 
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Sect.  4.     with  sub-s.  (3)  (b),  so  that  where  the  person  causing  the  nuisance 

  cannot  be  found,  the  liability  of  the  owner  of  the  premises  to  abate 

Note.  Q^iy  arises  when  it  is  shown  that  it  continues  by  his  act,  default, 

or  sufferance  (Thames  (Coimervators  of  River)  v.  London  {Port 
Sanitary  Authoriti/  of),  [1894]  1  Q.  B.  (U7  ;  f)8  J.  P.  SSf)  ; 
G3  L.  j.  M.  C.  121  ;  G9  L.  T.  (n.s.)  803  ;  10  T.  L.  R.  161  ;  and 
see  Broadbent  v.  Shepherd  (1900),  65  J.  P.  70  ;  83  L.  T.  (n.s.)  504  ; 
49  W.  E.  205  ;  Broadhent  v.  Shepherd  (No.  2),  [1901]  2  K.  B. 
274  ;  65  J.  P.  499  ;  70  L.  J.  K.  B.  628  ;  84  L.  T.  (k.s.)  844  ; 
49  W.  R.  521  ;  and  Sv;inburn  v.  Hammersmith  Borough  Council 
(1903),  67  J.  P.  258  ;  88  L.  T.  596  ;  2  L.  G.  R.  280). 

As  to  the  liability  of  the  superintendent  of  a  shelter,  see  R.  v. 
Mead;  R.  v.  Slade,  ante,  p.  11.  See  also  Att.-Gen.  v.  Kirh  (1896), 
12  T.  L.  R.  514,  ante,  p.  5. 

In  determining  upon  whom  the  notice  should  be  served  the 
sanitary  authority  may  have  to  consider  whether  it  is  in  the  power 
of  the  person  served  to  comply  with  it.    Thus,  if  a  nuisance  exists 
on  the  lands  of  A.,  which  has  been  caused  by  B.,  B.  has  no  power 
to  enter  on  A.'s  land  to  abate  the  nuisance,  and  it  was  held  that  he 
cannot  be  ordered  to  do  so  (Scarborough  {Mayor  of)  v.  Scarborough 
Rural  Sanitary  Authority  (1876),  1  Ex.  D.  344  ;  40  J.  P.  726  ; 
34  L.  T.  (n.s.)  768).    This  case  was  followed  in  R.  v.  Trimble 
(1877),  41  J.  P.  455  ;  36  L.  T.  (n.s.)  608,  where  it  was  suggested 
by  CoCKBURN,  L.C.J.,that  the  order  should  be  made  on  the  owner 
of  the  premises  where  the  nuisance  exists.    But  the  authority  of 
these  cases  is  seriously  shaken  by  Parher  v.  Inge  (1886),  17  Q.  B.  D. 
584  ;  51  J.  P.  20  ;  55  L.  J.  M.  C.  149  ;  55  L.  T.  (n.s.)  300.  In 
that  case  a  local  authority  served  the  owner  of  premises  with  a 
notice,  under  s.  94  of  the  Public  Health  Act,  1875,  requiring  him 
within  seven  days  to  abate  a  nuisance  arising  from  the  defective 
construction  of  a  structural  convenience,  and  for  that  purpose  to 
execute  certain  specified  works.    Having  failed  to  comply  with  the 
notice,  the  owner  was  summoned  under  s.  95  before  a  court  of 
summary  jurisdiction,  and  on  the  hearing  it  was  proved  that  the 
premises  in  question  were  occupied  by  a  tenant  of  the  owner  under 
a  lease  for  twenty-one  years,  containing  the  usual  covenants  : — 
Held,  that  the  owner,  even  although  he  could  not  enter  upon  the 
premises  and  execute  the  works  without  the  tenant's  permission, 
had  made  default  in  complying  with  the  requisitions  of  the  notice 
within  the  meaning  of  s.  95,  and,  therefore,  that  the  justices  had 
jurisdiction  to  make  an  order  under  s.  96,  requiring  him  to  abate 
the  nuisance.    The  decision  in  Scarborough  {Mayor  of)  w  Scar- 
borough Rural  Sanitary  Authority  has,  however,  been  followed  in 
a  recent  Irish  case,  Letterlcenny  Commissioners  v.  Collins  (1891), 
28  L.  R.  Ir.  235. 

As  to  questions  of  liability,  as  between  landlord  and  tenant,  see 
s.  121,  post,  and  the  notes  thereto. 

(e)  See  the  definition  of  the  expression  "owner"  in  s.  141, 
post. 
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It  should  be  noticed  that  the  occupier  or  owner  is  only  liable  as     Sect.  4. 
such  when  the  person  cannot  be  found  by  whose  act,  default,  ^^^^ 
or  sufferance  the  nuisance  arises  or  continues.    See  note  (d),  ante, 
and  Thames  Conservators  v.  London  {Port  Sanitary  Authority  of), 
ante,  p.  22. 

(/)  See  the  definition  of  "  premises"  in  s.  141,  post. 

(g)  A  notice  requiring  the  abatement  of  a  nuisance  forthwith  after  Contents  of 
service  thereof,  sufficiently  specifies  the  time  within  which  the  nui-  notice, 
sance  must  be  abated  {Thomas  v.  Westerii  Steam  Trawling  Co.  (1894), 

59  J.  P.  232  ;  and  see  Thomas  v.  Nokes  (1868),  L.  E.  6  Eq.  521). 

(h)  The  abatement  of  the  nuisance  may  involve  the  pulling  down  Meaning  of 
of  the  premises  if  they  are  unfit  for  habitation.    See  Brown  y.  "  abate- 
Biggleswade  Union,  cited  in  43  J.  P.  554. 

(i)  The  concluding  words  of  the  sub-section  are  new,  and  give  Contents  of 
the  sanitary  authority  a  discretion  whether  they  will  prescribe  the  notice, 
necessary  work  or  not.    This  discretion  is  not  conferred  upon 
sanitary  authorities  by  the  Public  Health  Act,  1875,  s.  94,  and  a 

notice  under  that  section  must  always  state  the  works  prescribed 
(Ex  parte  Saunders  (1883),  11  Q.  B.  D.  191  ;  47  J.  P.  404  ;  52  L.  J. 
M.  C.  89  ;  R.  v.  Llewellyn  (1884),  13  Q.  B.  D.  681  ;  49  J.  P.  151  ; 
33  W.  R.  150  ;  R.  v.  KentJJ.  (1885),  49  J.  P.  404  ;  55L.  J.M.  C. 
9  ;  i2.  V.  Wheailey  (188-5),  16  Q.  B.  D.  34  ;  50  J.  P.  424  ;  55  L.J. 
M.  C.  11  ;  34  W.  E.  257  ;  R.  v.  Horrocks  (1900),  69  L.  J.  K.  B. 
688  ;  82  L.  T.  (n.s.)  767  ;  llillard  v.  Wastall,  [1898]  1  Q.  B. 
342  ;  62  J.  P.  135  ;  67  L.  J.  Q.  B.  277  ;  77  L.  T.  692  ; 
46  W.  E.  258  ;  Central  London  Raihoay  v.  Hammersmith  Borough 
Council  (1904),  73  L.  J.  K.  B.  623  ;  Tough  v.  Hopkins,  [1904] 
1  K.  B.  804  ;  68  J.  P.  274  ;  73  L.  J.  K.  B.  128  ;  90  L.  T.  (n.s.) 
672  ;  52  W.  E.  605  ;  20  T.  L.  E.  323  ;  2  L.  G-.  E.  1213). 

(k)  This  is  a  new  provision.  The  preceding  sub-section  deals  with 
the  abatement  of  the  nuisance.  The  notice  mentioned  in  the  text 
is  intended  to  prevent  its  recurrence.  The  sanitary  authority  have 
a  discretion  with  regard  to  the  specifying  of  the  necessary  works 
as  in  the  preceding  sub-section.    See  note  (i),  supra. 

For  the  definition  of  the  terms  "  owner  "  and  "  premises,"  see 
s.  lil,  post. 

As  to  the  authentication  and  service  of  the  notice,  see  note  (c), 
ante,  p.  17. 

(0  The  words  of  the  Public  Health  Act,  1875,  s.  94,  are  "the 
want  or  defective  construction  of  any  structural  convenience,"  but 
the  meaning  appears  to  be  the  same.  Structural  conveniences 
appear  to  be  such  things  as  a  landlord  would  provide  in  a  house  for 
the  purpose  of  letting  it  to  a  tenant.  Thus,  an  owner  was  held 
liable  for  defective  construction  of  a  privy  (Cook  v.  Montagu  (1872), 
L.  E.  7  Q.  B.  418  ;  37  J.  P.  53  ;  41  L.  J.  M.  C.  149)  ;  and  for 
defects  in  a  watercloset  and  sink  drains  (Parker  v.  Lige  (1886), 
17  Q.  B.  D.  584  ;  51  J.  P.  20  ;  55  L.  J.  M.  C.  149  ;  55  L.  T.  (n.s.) 
300). 
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Sect.  4.        Where  notice  was  served  on  the  occupier,  and  in  the  course  of 

  doing  the  work  to  abate  the  nuisance  it  was  found  that  it  was 

^(^T^^-  caused  by  a  structural  defect,  it  was  held  that  the  occupier  could 
recover  the  expenses  from  the  owner  (GehJiardt  v.  Saiuulern,  [1892] 
2  Q.  B.  452  ;  56  J.  P.  741  ;  67  L.  T.  (n.s.)  684  ;  40  W.  R.  571). 
With  this  case  should  be  compared  Thompson  v.  Norrin  (1895), 
59  J.  P.  580  ;  73  L.  T.  (n.s.)  369,  the  facts  of  which  are  set  out 
at  p.  14,  ante.  For  the  cases  where  the  sanitary  authority  have 
been  held  liable  to  reimburse  an  owner  who  has  incurred  expense 
in  abating  a  nuisance  on  a  sewer  pursuant  to  a  notice  under  this 
section,  see  the  note  to  s.  11,  post^  and  pursuant  to  an  intimation 
notice  under  s.  3,  see  the  note  to  s.  3,  ante. 

{m)  See  the  definition  of  the  term  "  premises  "  in  s.  141,  post. 

(n)  It  has  been  held  that  where  property  abutting  on  a  highway 
becomes,  through  the  wrongful  act  of  strangers,  a  nuisance  to  the 
public  lawfully  using  the  highway,  the  owner  of  such  property  has 
a  duty  cast  upon  him,  from  the  moment  he  becomes  aware  of  the 
danger,  to  take  steps  to  prevent  his  property  becoming  a  source  of 
injury  to  the  public  (Silverton  v.  Marriott  (1888),  52  J.  P.  677  ; 
59  L.  T.  (N.s.)  61). 

(o)  For  the  definition  of  the  term  "  owner,"  see  s.  141,  post. 

As  to  the  liability  of  an  owner  when  the  premises  are  occupied 
by  a  tenant,  see  Farker  v.  Inge,  the  facts  of  which  are  stated 
in  note  (d),  supra. 

(p)  This  proviso  is  taken  with  a  slight  amendment  from  29  & 
30  Vict.  c.  90,  s.  21.  It  corresponds  with  the  second  proviso 
in  s.  94  of  the  Public  Health  Act,  1875.  See  Thames  Conservators  v. 
Port  Sa?iitary  Authority  of  London,  ante,  p.  22.  As  to  the  over- 
crowding of  tents,  vans,  etc.,  see  s.  95,  joosi. 

The  words  of  the  proviso  are  permissive,  but  it  is  submitted 
that  it  is  the  duty  of  the  sanitary  authority  to  act  when  they  apply. 

(q)  This  is  an  amendment  of  18  &  19  Vict.  c.  121,  s.  29  (now 
repealed).  The  amendment  consists  in  the  extension  of  the  pro- 
vision to  a  part  of  a  house,  and  in  the  insertion  of  the  words, 
"  whether  or  not  members  of  the  same  family."  See  note  (/)  to 
s.  2,  a)de,  p.  10.  It  will  be  observed  that  the  words  of  this  clause 
are  imperative. 

As  to  the  meaning  of  the  term  "  sanitary  authority,"  see  s.  99  ; 
and  as  to  the  meaning  of  the  expression  "house,"  see  s.  Ul,posL 

(r)  See  Sched.  l,post.  The  effect  of  this  proviso  is  that  under 
the  next  section  a  closing  order  may  be  made. 

(s)  This  sub-section  is  new.  It  renders  the  person  by  whose 
act,  default,  or  sufferance  a  nuisance  has  been  caused  liable  to  a 
penalty,  though  it  may  not  be  necessary  to  proceed  against  him 
under  the  next  section.  See,  with  reference  to  it,  the  observations 
in  the  notes  to  s.  11  {l),post. 

As  to  the  recovery  of  the  penalty,  see  s.  117,  post. 

For  the  definition  of  a  nuisance  order,  see  the  next  section. 
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5.— (1)  If  either—  _ 

(a)  The  person  on  whom  a  notice  to  abate  a  nuisance  On  non- 

has  been  served  as  aforesaid  (a)  makes  default  '^^1^^% 
in  comnlvino-   with   any   of  the   requisitions  order  to  be 
thereof  within  the  time  specihed  ;  or 

(b)  The  nuisance,  although  abated  since  the  service  of 

the  notice,  is,  in  the  opinion  of  the  sanitary 
authority,  likely  to  recur  on  the  same  pre- 
mises (J>), 

the  sanitary  authority  shall  make  a  complaint,  and  the 
petty  sessional  court  hearing  the  complaint  may  make 
on  such  person  a  summary  order  (in  this  Act  referred 
to  as  a  nuisance  order)  (c). 

(2)  A  nuisance  order  may  be  an  abatement  order,  a 
prohibition  order,  or  a  closing  order,  or  a  combination  of 
such  orders  (d). 

(3)  An  abatement  order  may  require  a  person  to 
comply  with  all  or  any  of  the  requisitions  of  the  notice, 
or  otherwise  to  abate  the  nuisance  within  the  time  specified 
in  the  order. 

(4)  A  prohibition  order  may  prohibit  the  recurrence  o£ 
a  nuisance  {e). 

(5)  An  abatement  order  or  prohibition  order  shall,  if 
the  person  on  whom  the  order  is  made  so  requires,  or 
the  court  considers  it  desirable,  specify  the  works  to  be 
executed  by  such  person  for  the  purpose  of  abating  or 
preventing  the  recurrence  of  the  nuisance  (/). 

(6)  A  closing  order  may  prohibit  a  dwelling-house 
from  being  used  for  human  habitation. 

(7)  A  closing  order  shall  only  be  made  where  it  is 
proved  to  the  satisfaction  of  the  court  that  by  reason  of 
a  nuisance  a  dwelling-house  is  unfit  for  human  habitation, 
and  if  such  proof  is  given  the  court  shall  make  a  closing 
order,  and  may  impose  a  fine  not  exceeding  twenty 
pounds  (ff). 

(8)  A  petty  sessional  court,  when  satisfied  that  the 
dwelling-house  has  been  rendered  fit  for  human  habitation. 
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Sect.  5.     may  declare  that  it  is  so  satisfied  and  cancel  the  closing- 
order  (7t). 

(9)  If  a  person  fails  to  comply  with  the  provisions  of 
a  nuisance  order  with  respect  to  the  abatement  of  a 
nuisance,  he  shall,  unless  he  satisfies  the  court  that  he 
has  used  all  due  diligence  to  carry  out  such  order,  be 
liable  to  a  fine  not  exceeding  twenty  shillings  a  day 
during  his  default ;  and  if  a  person  knowingly  and 
wilfully  acts  contrary  to  a  prohibition  or  closing  order 
he  shall  be  liable  to  a  fine  not  exceeding  forty  shillings  a 
day  during  such  contrary  action  ;  moreover  the  sanitary 
authority  may  enter  the  premises  to  which  a  nuisance 
order  relates,  and  abate  or  remove  the  nuisance,  and  do 
whatever  may  be  necessary  in  execution  of  such  order  (i), 

(a)  This  refers  to  the  notice  served  under  s.  4,  ante. 

(6)  The  contingency  here  provided  for  may  arise  though  a 
notice  has  not  been  served  under  s.  4  (2),  ante. 

As  to  the  meaning  of  the  expression  "  premises,"  see  s.  141,  j^osL 

(c)  Forms  of  the  summons  and  order  are  contained  in  the 
Third  Schedule,  2^ost.  As  a  summary  order  is  an  order  made 
pursuant  to  the  Summary  Jurisdiction  Acts  (see  42  &  43  Yict. 
c.  49,  s.  51,  and  see  also  s.  117  of  this  Act,  j^ost),  the  complaint 
must  be  made  within  the  six  months  limited  by  11  &  12  Vict, 
c.  43,  s.  11.  The  period  of  limitation  will  apparently  begin  to 
run  from  the  expiration  of  the  time  specified  in  the  notice  for 
the  execution  of  the  works  required  for  the  abatement  of  the 
nuisance  or  for  preventing  its  recurrence,  unless  the  offence  is- 
a  continuing  one,  as  in  Higgiiis  v.  Norihioich  Union  (1870), 
34  J  P  806  ;  22  L.  T.  (n.s.)  752  ;  R.  v.  Waterhouse  (1872), 
L.  E.  7  Q.  B.  545  ;  36  J.  P.  471  ;  41  L.  J.  M.  C.  115  :  26  L.  T. 
(n.s.)  761  ;  20  W.  R.  712.  As  to  the  meaning  of  the  expression 
"petty  sessional  court,"  see  note  (/i),  infra. 

As  to  the  duty  of  the  sanitary  authority  to  obtain  the  order, 
see  s.  1,  ante.  As  to  legal  proceedings  generally,  see  ss.  115—124, 
2)ost. 

As  to  the  discretion  of  a  magistrate  to  issue  a  summons,  see 
Rex  V.  Bros  (1901),  66  J.  P.  54  ;  85  L.  T.  581  ;  20  Cox  C.  C.  89. 

As  to  appeal  against  the  order,  see  s.  6,  ^josi. 

An  order  under  s.  96  of  the  Public  Health  Act,  1875,  was  made 
by  three  justices  sitting  in  petty  sessions,  requiring  the  defendant 
to  abate'  a  nuisance  existing  on  his  premises,  and  to  execute 
certain  works  necessary  for  that  purpose.    The  order  when  drawn 
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up  was  signed  by  only  one  of  the  justices  :-Held  that  the  order  Sect^5. 
was  invalid  (Tti,       Ep.om   U^-lan  ^^'■:;$'-^^,C'o«.c.Z,  [1904] 

1  K  B  798  ;  68  J.  P.  259  ;  73  L.  J.  K.  B.  389  ;  90  L.  i.  04^5  , 
52  W.  R.  461  ;  20  T.  L.  R.  310  ;  2  L.  G.  R.  714). 

(rf)  Forms  of  these  orders  will  be  found  in  the  Third  Schedule. 

Where  justices  make,  an  order  for  the  abatement  of  a  nuisance 
under  s.  112  of  the  Public  Health  (Ireland)  Act  1878  (corre- 
sponding to  s.  96  of  the  English  Public  Health  Act,  875)  the 
order  of  the  justices  is  not  the  entry  in  the  order  book  but  the 
document  drawn  up  in  accordance  with  Form  C,  Sched_  b  ot 
the  Act  (corresponding  to  Form  C,  Sched.  IV.,  of  the  Enghsh 
Act^  If  the  order  so  drawn  up  is  good  in  form,  its  validity  is 
not  affected  by  the  fact  that  the  entry  in  the  order  book  would 
be  bad   on  its  face  as  an   order  {Rex  v.  Down   J  J.,  [iJUoj 

2  I.  R.  648). 

(e)  It  will  be  for  the  court  to  decide  whether,  under  the  cir- 
cumstances, any  order  should  be  made.  The  court  may  order  some 
only  of  the  requisitions  in  the  notice  to  be  complied  with,  or, 
disrecrarding  the  requisitions  altogether,  order  the  nuisance  to  be 
otherwise  abated.  The  works  necessary  to  be  done  must  be 
stated  in  the  order  if  the  defendant  so  requires.    See  sub-s.  (5). 

.   (/)  Under  the  corresponding  section  of  the  Public  Health  Act,  Contents  of 

1875  s  96  the  court  must  specify  the  works  required  to  be  done,  order. 

otherwise  the  order  is  bad  {R.  v.  Wieatley  (1885),  16  Q.  B.  D. 

34  •  50  J.  P.  424  ;  55  L.  J.  M.  C.  11  ;  34  W.  R.  257).  An 

order  of  justices  "  to  take  such  steps  as  may  be  necessary  to  abate 

a  nuisance  arising  from  an  accumulation  of  slaughter-house  offal 

and  filth  in  fields,  so  that  the  same  shall  no  longer  be  a  nuisance 

or  injurious  to  health,"  was  held  to  be  bad  as  to  the  part  which 

dealt  with  the  abatement  of  the  nuisance,  as  it  did  not  specify 

the  work  necessary  under  s.  96  of  the  Public  Health  Act,  1875, 

but  that  the  part  that  prohibited  the  recurrence  of  the  nuisance 

was  good,  as  in  preventing  such  recurrence  there  was  no  necessity 

of  doing  any  work  at  all  {R.  v.  Horrochs  (1900),  69  L.  J.  K.  B. 

688  ;  82  L.  T.  (x.s.)  767). 

A  notice  to  abate  a  nuisance  caused  by  quantities  of  black  smoke 
issuing  from  a  factory  chimney  need  not  necessarily  specify  the 
works  required  to  be  done  in  order  to  abate  the  nuisance 
(Millard  v.  Wastall,  [1898]  1  Q.  B.  342;  62  J.  P.  135; 
67  L.  J.  Q.  B.  277  ;  77  L.  T.  692  ;  46  W.  R.  258). 

A  prohibition  order  made  under  s.  5  in  respect  of  a  nuisance 
arising  from  the  emission  of  black  smoke  from  a  chimney  is  not 
invalid  because  it  does  not  specify  the  works  to  be  executed  by 
the  defendant  for  the  purpose  of  abating  or  preventing  the 
recurrence  of  the  nuisance,  notwithstanding  that  the  defendant 
may  have  required  them  to  be  specified  (Central  London  Rail. 
Co.  v.  Hammersmith  Borough  Council,  and  Tough  v.  Hopkins, 
ante,  p.  23). 
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Sect.  5. 

Note. 


Petty 

sessional 

court. 


The  court  must  specify  the  works  required  to  be  executed 
under  the  provision  in  the  text  if  the  defendant  so  requires.  If 
he  does  not  so  require  it  need  not  be  done  unless  the  court  deem 
it  desirable  to  do  so. 

(g)  Under  s.  4  (3)  (d),  the  absence  of  water  fittings  is  to  be  deemed 
to  render  a  house  unfit  for  human  habitation  unless  the  contrary 
is  shown  to  the  satisfaction  of  the  court. 

When  a  closing  order  is  made  it  is  left  to  the  discretion  of  the 
court  whether  they  will  impose  a  fine  or  not.  As  to  the  recovery 
of  the  penalty,  see  s.  117,^o.s<.  The  form  of  order  in  the  Third 
Schedule  does  not  provide  for  this  penalty,  and  it  is  not  clear 
whether  it  should  be  part  of  the  order  or  form  a  separate 
conviction. 

(h)  The  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  13  (12), 
provides  that  the  expression  "  petty  sessional  court "  shall,  as 
respects  England  and  Wales,  mean  a  court  of  summary  jurisdiction 
consisting  of  two  or  more  justices  when  sitting  in  a  petty  sessional 
court-house,  and  shall  include  the  Lord  Mayor  of  the  city  of 
London,  and  any  alderman  of  that  city,  and  any  metropolitan  or 
borough  police  magistrate  or  other  stipendiary  m'agistrate  when 
sitting  in  a  court-house  or  place  at  which  he  is  authorised  by  law 
to  do  alone  any  act  authorised  to  be  done  by  more  than  one 
justice  of  the  peace.  Sub-section  (13)  provides  that  the  expression 
"  petty  sessional  court-house "  shall,  as  respects  England  and 
Wales,  mean  a  court-house  or  other  place  at  which  justices  are 
accustomed  to  assemble  for  holding  special  or  petty  sessions,  or 
which  is  for  the  time  being  appointed  as  a  substitute  for  such 
a  court-house  or  place,  and  where  the  justices  are  accustomed  to 
assemble  for  either  special  or  petty  sessions,  at  more  than  one 
court-house  or  place  in  a  petty  sessional  division,  shall  mean  any 
such  coui't-house  or  place.  The  expression  shall  also  include  any 
court-house  or  place  at  which  the  Lord  Mayor  of  the  city  of 
London,  or  any  alderman  of  that  city,  or  any  metropolitan  or 
borough  police  magistrate  or  other  stipendiary  magistrate,  is 
authorised  by  law  to  do  alone  any  act  authorised  to  be  done  by 
more  than  one  justice  of  the  peace. 

(t)  As  to  the  recovery  of  these  penalties,  see  s.  117,  post. 

The  limitation  of  six  months  within  which  complaint  must  be 
made,  as  provided  by  11  &  12  Vict.  c.  43,  s.  11,  applies  to 
proceedings  for  acting  contrary  to  a  closing  order,  m  breach  of  the 
above  sub-section,  and  therefore  a  conviction  for  such  an  offence, 
which  imposes  a  fine  in  respect  of  every  day  during  a  period 
exceedin^^  six  months,  is  bad  {R.  v.  Slack,  Ex  parte  Saunders, 
[1895]  2  Q.  B.  247  ;  59  J.  P.  471  ;  64  L.  J.  M.  C.  232  ;  73  L.  T. 
(N.s.)  343). 

A  conviction  Avhich  inflicts  future  daily  penalties  is  bad  ;  but 
that  part  of  a  conviction  can  be  separated  from  the  rest  of  the 
conviction  (Scarhorouf/h  {Mai/or,  etc.  of)  v.  Scarborough  KuraL 
Sanitary  Authority  (1876),  1  Ex.  D.  344  ;  40  J.  P.  720  ;  34  L.  T. 
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608  ;  Chepstow  Electric  Light,  etc.  Co.  v   aiep^tov,  Gas  e  c.  Co  Sect^5. 
[1905]  IK.  B.  198  :  G9  J.  P.  72  ;  74  L  J.  K.  B.  24  ;  92  L.  T. 
(N.s.)  27  ;  21  T.  L.  R.  35  ;  3  L.  G.  R.  49). 

Where  an  order  was  made  under  the  corresponding  provisions 
of  18  &  19  Vict.  c.  121,  ss.  13,  14  (now  repealed),  upon  an  owner 
to  abate  a  nuisance,  and  in  his  default  upon  the  sanitary  authority, 
it  was  held  that  he  was  liable  to  the  penalty  upon  his  default, 
though  the  local  authority  failed  to  act  under  the  ovdev  (TomUns  v. 
Great  Stanmore  (Nttiscmces  Removal  Committee  of)  (18bd),  2J  J.  i  • 
117  ;  12  L.  T.  (N.s.)  118). 

As  to  the  recovery  of  the  expenses  incurred  by  the  sanitary 
authority  in  abating  or  removing  a  nuisance,  see  ss.  11,  120,  1-1, 
post. 

6  Where  a  person  appeals  to  the  court  of  quarter  Provision 

^  .  1  T  i-r.   o  -fiiTC.  as  to  appeal 

sessions  against  a  nuisance  order,  no  liability  to  a  une  ^^^^^^^ 

shall  arise,  nor,  save  as  in  this  section  mentioned,  shall  order, 
any  proceedings  be  taken  or  work  done  under  sach  order 
until  after  the  determination  or  abandonment  of  such 
appeal  (a). 

(2)  There  shall  be  no  appeal  to  quarter  sessions 
against  a  nuisance  order,  unless  it  is  or  includes  a 
prohibition  or  closing  order,  or  requires  the  execution 
of  structural  works  (/>). 

(3)  Where  a  nuisance  order  is  made  and  a  person  does 
not  comply  with  it  and  appeals  against  it  to  the  court  of 
quarter  sessions,  and  such  appeal  is  dismissed  or  is 
abandoned,  the  appellant  shall  be  liable  to  a  fine  not 
exceeding  twenty  shillings  a  day  during  the  non-com- 
pliance with  the  order,  unless  he  satisfies  the  court  before 
whom  proceedings  are  taken  for  imposing  a  fine  that 
there  was  substantial  ground  for  the  appeal,  and  that 
the  appeal  was  not  brought  merely  for  the  purpose  of 
delay,  and  where  the  appeal  is  heard  by  the  court  of 
quarter  sessions,  that  court  may,  on  dismissing  the  appeal, 
impose  the  fine  as  if  the  court  were  a  petty  sessional 
court  (c). 

(4)  Where  a  nuisance  order  is  made  on  any  person 
and  appealed  against,  and  the  court  which  made  the  order 
is  of  opinion  that  the  continuance  of  the  nuisance  will  be 
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injurious  or  dangerous  to  health,  and  that  the  immediate 
abatement  thereof  will  not  cause  any  injury  which  cannot 
be  compensated  by  damages,  the  court  may  authorise 
the  sanitary  authority  immediately  to  abate  the  nuisance  ; 
but  the  sanitary  authority,  if  they  do  so,  and  the  appeal  is 
successful,  shall  pay  the  cost  of  such  abatement  and  the 
damages  (if  any)  sustained  by  the  said  person  by  reason 
of  such  abatement  ;  but,  if  the  appeal  is  dismissed  or 
abandoned,  the  sanitary  authority  may  recover  the  cost 
of  the  abatement  in  a  summary  manner  from  the  said 
person  (d). 

(a)  As  to  when  appeal  lies  against  a  nuisance  order,  see 
sub-s.  (2). 

The  right  of  appeal,  except  as  limited  by  this  section,  is  given 
by  s.  125,  post.  For  the  procedure  ou  the  appeal,  see  the  notes  to 
that  section. 

When  notice  of  appeal  has  been  given  it  will  operate  as  a  stay 
of  proceedings,  subject,  however,  to  the  provisions  of  sub-s.  (4). 

(&)  In  other  words,  appeal  will  always  lie  against  a  prohibition 
order  or  a  closing  order,  but  never  against  an  abatement  order 
unless  it  requires  the  execution  of  structural  works. 

Where  there  was  a  nuisance  arising  from  open  drains  which 
could  only  be  abated  by  the  constructing  of  a  covered  drain,  and 
the  justices  made  an  order  to  abate  the  nuisance,  and  to  do  such 
works  and  acts  as  were  necessary  to  abate  the  same,  it  was  held 
the  order  was  not  one  to  do  structural  works  so  as  to  give  a  right 
of  appeal  (Ex  parte  Mayor,  etc.  of  Liverpool  (1857),  22  J.  P.  562  ; 
27  L.  J.  M.  C.  89). 

This  provision  as  to  structural  works  applies  only  to  private 
nuisances  in  respect  of  which  summary  orders  may  be  made  (R.  v. 
Middleton  (1859),  23  J.  P.  453  ;  28  L.  J.  M.  C.  41). 

(c)  This  provision  is  new.  It  is  evidently  intended  to  prevent 
frivolous  appeals  or  appeals  for  mere  delay.  If  an  appeal  is 
abandoned,  it  will  be  necessary  to  take  proceedings  to  recover  the 
fine.  If  the  appeal  is  heard  and  dismissed,  the  quarter  sessions 
may  impose  the  fine,  or,  if  it  does  not,  proceedings  may  be  taken 
before  a  court  of  summai-y  jurisdiction.  It  may  be  doubted 
whether  there  was  any  need  of  this  sub-section,  having  regard  to 
s,  5  (9),  for  an  appeal  is  only  a  stay,  and  if  abandoned  or  dis- 
missed does  not  affect  liability. 

{d)  The  Act  does  not  provide  for  the  recovery  of  damages  from 
the  sanitary  authority,  and  the  liability  is,  therefore,  as  it  appears, 
enforceable  only  by  action,  according  to  the  general  rule,  that 
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where  an  Act  creates  an  obligation  to  pay  money,  and  contains  no     Sect.  6. 
provision  for  its  recovery,  an  action  will  lie.    See^;ej'  Pauke,  B.,  -vr 
in  Shepherd  v.  HiUs  (1855),  11  Exch.  67. 

The  costs  recoverable  in  a  summary  manner  by  the  sanitary 
authority  under  the  above  sub-section  are  recoverable  before  a 
court  of  summary  jurisdiction.    See  s.  117,  post. 

7.  Where  two  convictions  for  offences  relating  to  the  Provision  in 
J  ipi  •  I  '  L  case  01  two 

overcro\yding  of  a  house  or  part  ot  a  house  m  any  district  convictions 

have  taken  place  within  a  period  of  three  months  (whether  for  over- 

.1  i  ji  \  j-j.  crowdmg. 

the  persons  convicted  were  or  were  not  the  same;,  a  petty 

sessional  court  may,  on  the  application  of  the  sanitary 

authority,  order  the  house  to  be  closed  for  such  period  as 

the  court  may  deem  necessary. 

The  word  "  convictions  "  is  here  used.  This  seems  to  imply 
not  only  that  orders  have  been  made  for  the  abatement  or 
prohibition  of  the  nuisance,  but  that  fines  have  been  imposed.  A 
mere  order  to  abate  is  not  a  conviction  ;  but  if  a  person  has  been 
convicted  and  fined  under  s.  4  (4),  s.  5  (7),  or  s.  5  (9),  the 
provision  in  the  text  would  apply. 

For  the  meaning  of  the  expression  "  petty  sessional  court,"  see 
the  note  to  s.  5  (8),  ante^  p.  28. 


8.  Whenever  it  appears  to  the  satisfaction  of  the  petty  in  certain 
sessional  court  that  the  person  by  whose  act,  default,  or  cases  order 
sufferance,  a  nuisance  liable  to  be  dealt  with  summarily  addressed  to 
under  this  Act  arises  or  the  owner  or  occupier  of  the  ^^^'JJ^g^y-^y 
premises  is  not  known  or  cannot  be  found,  then  the 
nuisance  order  may  be  addressed  to,  and  if  so  addressed 
shall  be  executed  by,  the  sanitary  authority. 

For  the  meaning  of  the  expression  "  petty  sessional  court,"  see 
note  (Ji),  ante,  p.  28. 

This  section  is  taken  from  18  &  19  Yict.  c.  121,  s.  17  (now 
repealed).  It  corresponds  with  s.  100  of  the  Public  Health  Act, 
1875. 

The  proviso  in  s.  4  (3)  (b)  applies  only  when  the  person 
causing  the  nuisance  cannot  be  found,  and  it  is  clear  that  the 
owner  and  occupier  are  not  responsible.  In  that  case  no  order  is 
necessary.  But  when  neither  the  person  causing  the  nuisance  nor 
the  owner  nor  occupier  can  be  found,  then  an  order  may  be  made 
on  the  sanitary  authority  under  this  section.  It  would  appear  that 
this  order  can  only  be  made  when  the  complaint  is  made  by  a 
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Sect.  8.  private  person  under  s.  12,  ^;osi,  for  in  the  absence  of  the  person 

  causing  the  nuisance  and  the  owner  and  occupier,  there  is  no 

Note.  person  against  whom  the  local  authority  can  lodge  a  complaint. 


Power  to  9.  Any   matter   or   thing  removed  by  the  sanitary 

etc."'^'''"'^'  authority  in  abating,  or  doing  what  is  necessary  to 
prevent  the  recurrence  of,  a  nuisance  liable  to  be  dealt 
with  summarily  under  this  Act  may  be  sold  by  public 
auction  or,  if  the  authority  think  the  circumstances  of 
the  case  require  it,  may  be  sold  otherwise,  or  be  disposed 
of  without  sale  ;  and  the  money  arising  from  the  sale 
may  be  retained  by  the  sanitary  authority,  and  applied 
in  payment  of  the  expenses  incurred  by  them  with 
reference  to  such  nuisance,  and  the  surplus  (if  any)  shall 
be  paid,  on  demand,  to  the  owner  of  such  matter  or 
thing. 

Under  18  &  19  Yict.  c.  121,  s.  18  (now  repealed),  it  was  necessary 
to  give  five  days'  notice  by  bills  distributed  in  the  locality,  unless 
the  justices  directed  an  immediate  sale  or  disposal  of  the  matter  or 
thing  where  the  delay  would  be  prejudicial  to  the  public  health. 

The  corresponding  section  of  the  Public  Health  Act,  1875,  is 
s.  101. 


Power  of  10.  The  sanitary  authority  shall  have  a  right  to  enter 

entry.  f^.^j-^^  ^^1^3  to  time  any  premises  (a) — 

(a)  For  the  purpose  of  examining  as  to  the  existence 

thereon  of  any  nuisance  liable  to  be  dealt  with 
summarily  under  this  Act,  at  any  hour  by 
day  (b),  or  in  the  case  of  a  nuisance  arising  in 
respect  of  any  business,  then  at  any  hour  when 
that  business  is  in  progress  or  is  usually  carried 
on  (c),  and 

(b)  Where  under  this  Act  a  nuisance  lias  been  ascer- 

tained to  exist,  or  a  nuisance  order  has  been 
made,  then  at  any  such  hour  as  aforesaid,  until 
the  nuisance  is  abated,  or  the  works  ordered  to 
be  done  are  completed,  or  the  closing  order  is 
cancelled,  as  the  case  may  be,  and 
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(c)  Where  a  nuisance  order  has  -not  been  complied    Sect.  10. 
with,  or  has  been  infringed,  at  all  reasonable 
hours,  including  all  hours  during  which  business 
therein  is  in  progress  or  is  usually  carried  on,  for 
the  purpose  of  executing  the  order. 

(«)  The  power  of  entry  here  conferred  may  be  exercised  by  any 
members  or  officers  of  the  sanitary  authority,  or  any  person  autho- 
rised by  them  generally,  or  in  any  particular  case.  See  s.  115, post, 
which  contains  general  provisions  as  to  the  powers  of  entry  under 
this  Act,  and  how  admission  is  to  be  procured  if  denied  by  the 
occupier.  And  see  also  Vines  v.  North  London  Collegiate  School 
(1899),  63  J.  P.  244  ;  Co7isett  Urban  Council  v.  Crawford, .[1903] 
2  K.  B.  183  ;  67  J.  P.  309  ;  72  L.  J.  K.  B.  571  ;  88  L.  T.  836  ; 
51  W.  K  669  ;  1  L.  G-.  E.  558  ;  Wimbledon  Urban  Council  v. 
Hastings,  [1902]  67  J.  P.  45  ;  87  L.  T.  118,  cited  in  the  notes  in  that 
section,  as  to  the  cases  in  which  the  right  of  entry  can  be  enforced. 

(&)  "Day"  means  the  period  between  6  a.m.  and  9  p.m.  See 
s.  lil,  post.  The  hours  mentioned  in  18  &  19  Yict.  c.  121,  s.  11 
(repealed  by  this  Act),  were  from  9  a.m.  to  6  p.m. 

(c)  In  a  case  of  overcrowding  a  warrant  may  be  obtained 
authorising  entry  at  any  hour  of  the  day  or  night.  See  s.  114  (6), 
post. 


11. — (1)  All  reasonable  costs  and  expenses  incurred  Costs  of 
in  serving  notice,  making  a  complaint,  or  obtaining  a  provLio^s^ 
nuisance  order,  or  in  carrying  the  order  into  effect,  shall  relating  to 
be  deemed  to  be  money  paid  for  the  use  and  at  the 
request  of  the  person  on  whom  the  order  is  made  ;  or  if 
the  order  is  made  on  the  sanitary  authority,  or,  if  no 
order  is  made,  but  the  nuisance  is  proved  to  have  existed 
when  the  notice  was  served  or  the  complaint  made,  then 
of  the  person  by  whose  act,  default,  or  sufferance,  the 
nuisance  was  caused  ;  and  in  case  of  nuisances  caused 
by  the  act  or  default  of  the  owner  of  premises,  such  costs 
and  expenses  may  be  recovered  from  any  person  who  is 
for  the  time  being  owner  of  such  premises  (a). 

(2)  Such  costs  and  expenses,  and  any  fines  incurred  in 
relation  to  any  such  nuisance,  may  be  recovered  in  a 
summary  manner  or  in  the  county  court  or  High  (^ourt, 
and  the  court  shall  have  power  to  divide  costs,  expenses, 

M.P.H.  D 
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Sect.  11. 


Contracts 
between 
landlord  and 
tenant. 


and  fines  between  persons  by  whose  acts,  defaults,  or 
sufferance  a  nuisance  is  caused,  as  to  it  may  seem  just  (h). 

(a)  This  provision  is  taken  from  18  &  19  Vict.c.  121,  s.  19  (now 
repealed),  and  it  corresponds  with  s.  104  of  the  Public  Health 
Act,  1875. 

The  section  seems  to  provide  for  the  recovery  even  of  costs 
which  might  have  been  ordered  to  be  paid  by  the  court  of  summary 
jurisdiction  under  the  general  power  contained  in  11  &  12  Vict.  c.  43, 
s.  18.  It  gives  the  sanitary  authority  an  absolute  right  to  these 
costs  and  expenses. 

For  the  definition  of  the  term  "  owner,"  see  s.  lAl,  post. 

The  plaintiff  was  tenant  from  year  to  year  of  a  house  in  which  a 
nuisance  arose  by  reason  of  water  and  sewage  collecting  in  the 
cellar  owing  to  a  stoppage  in  the  drains.    The  sanitary  authority 
acting  under  s.  4  (1),  ante,  served  a  notice  on  the  premises  directed 
to  the  owner  or  occupier,  requiring  the  nuisance  to  be  abated. 
They  did  not  serve  on  the  owner  a  notice  under  s.  4  (3),  which 
provides  for  the  service  on  the  owner  of  a  notice  to  abate  in  cases 
where  the  nuisance  arises  from  any  want  or  defect  of  a  structural 
character.    The  plaintiff  did  the  necessai-y  work,  and  in  the  course 
of  doing  it,  discovered  that  the  nuisance  arose  from  a  structural 
defect  in  the  drain.    It  was  held  that  the  plaintiff  was  entitled 
under  the  provision  in  the  text  to  recover  from  the  defendants  the 
costs  and  expenses  incurred  in  abating  the  nuisance  as  money  paid 
by  him  for  the  use  and  at  the  request  of  the  defendants,  and  that 
the  costs  and  expenses  incurred  in  can-ying  "  the  order  "  into  efEect 
must  be  taken  to  include  the  costs  and  expenses  of  carrying  into 
effect  the  "notice"  from  the  sanitary  authority,  although  no 
nuisance  order  under  s.  5  had  been  obtained  (Gebhardt  v.  Saujiders, 
[18921  2  Q.  B.  452  ;  56  J.  P.  741  ;   67  L.  T.  (N.s.)  684  ; 
40  W.  R.  571).    This  decision  was  followed  in  a  recent  case. 
There"  the  drainage  of  two  adjoining  houses  being  so  defective  as 
to  be '  a  nuisance,  the  sanitary  authority  served  a  notice  under 
s  4  (1)  upon  the  owner  of  the  houses  requiring  him  to  abate  the 
nuisance.    The  drainage  of  the  houses  was  carried  away  by  means 
of  a  single  pipe,  and  the  owner,  being  under  the  belief  that  this 
combined  system  of  drainage  had  been  authorised  by  an  order  ot  the 
sanitary  authority,  and  that  the   liability  to  repair  the  pipe 
consequently  lay  upon  him,  executed  the  works  prescribed  by  the 
notice     In  fact  the  combined  plan  of  drainage  had  not  been 
authorised  by  any  such  order,  and  the  liability  to  repair  the  pipe  was 
by  that  act  imposed  upon  the  sanitary  authority.    On  discovery  of 
the  mistake  he  sought  to  recover  from  the  sanitary  authority.  It 
was  held  that  "  the  expenses  of  carrying  the  order  mto  effect 
mentioned  in  the  text,  included  the  expenses  of  doing  work  in 
obedience  to  an  abatement  notice,  and  that,  consequently,  the 
owner,  whether  he  was  compellable  to  do  the  work  or  not,  could 
recover  the  expense  from  the  sanitary  authority  as  the  Person«  by 

whose  default  the  nuisance  was  caused  (.4«rfr««  v  i^t-  Ulaies 

District  Board,  [1898]  1  Q.  B.  775  ;  62  J.  P.  328  ;  67  L.  J. 
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Q  B  592  ;  78  L.  T.  (n.s.)  504  ;  46  W.  R.  424).    In  the  judgments  Sect^ 
in  both  of  these  cases  there  are  expressions  which  appear  to  imp  y  ^^^^ 
that  the  person  on  whom  a  nuisance  notice  has  been  served  is  liable 
to  a  penalty  under  s.  4  (4)  if  he  fails  to  obey  the  notice  without 
regard  to  whether  he  is  really  the  person  liable  to  abate  the 
nuisance  under  the  Act.    It  is  submitted  that  this  is  not  the  eftect 
of  the  Act  and  that  a  person  not  legally  liable  may  disregard  the 
notice.    In  such  a  case,  however,  if  he  does  abate  the  nuisance,  he 
may  recover  the  costs  on  the  principle  indicated  by  Channell,  J 
in  North  v.  Walthamstoio  Urban  District  Council  (1898),  62  J.  i". 
836  ;  67  L.  J.  Q.  B.  972).    It  was  there  held  that  where  a  person 
is  called  upon  by  the  sanitai-y  authority  to  abate,  and  does  abate,  a 
nuisance  by  doing  work  which  the  sanitary  authority  themselves 
are  liable  to  do,  and  where  that  person  afterwards  seeks  to  recover 
from  them  the  cost  of  the  work,  on  the  principle  that  where  one 
person  is  compelled  to  do  work  which  another  is  legally  com- 
pellable to  do,  the  cost  of  the  work  may  be  recovered  by  the  one 
as  money  paid  at  the  other's  request,  regard  must  be  had  to  the 
fact  that  in  the  case  of  a  nuisance,  prompt  action  by  some  one 
is  imperative  ;  and  because  of  that  fact  it  is  not  necessary  to  show 
that  there  was  actual,  direct  or  irresistible  compulsion  in  order 
to  bring  the  case  within  the  principle  above  enumerated.    It  is 
suflacient  to  show  that  the  sanitary  authority  took  steps  which 
practicallv  amounted  to  compulsion.    The  case  of  Self  v.  Hove 
Commissioners,  [1895]    1   Q.  B.  685  ;  59  J.  P.  103  ;  64  L.  J. 
Q.  B.  217  ;  72  L.  T.  (n.s.)  234  ;  43  W.  E.  300,  in  so  far  as  it 
decides  the  contrary,  must  now  be  regarded  as  overruled. 

As  to  liability,  in  cases  where  a  statutory  notice  has  not 
been  served,  but  an  intimation  notice  only  under  s.  3  of  the 
Act,  see  the  cases  cited  in  the  note  to  that  section,  ante,  p.  13. 
In  Reeve  v.  Sadler  (1903),  67  J.  P.  63  ;  88  L.  T.  95  ; 
51  W.  R.  603  ;  1  L.  G.  R.  441,  it  was  held  that  where  an 
adjoining  owner  does  work  on  a  common  drain  on  his  premises  in 
pursuance  of  a  sanitary  notice,  he  cannot  recover  a  proportion  of 
the  expenses  of  such  work  from  his  adjoining  owner,  although  the 
drainage  of  such  last-mentioned  owner  passes  through  such  common 
drain  and  another  notice  has  been  served  upon  him  in  respect 
thereof.  And  see  Nathan  v.  Rouse.  [1905]  1  K.  B.  527  ;  69  J.  P. 
135  ;  74  L.  J.  K.  B.  285  ;  92  L.  T.  .321  ;  21  T.  L.  R.  222  ; 
a  L.  G.  R.  354. 

It  may  be  added  here  that  in  an  action  against  a  sanitary 
authority  to  recover  expenses  incurred  under  a  nuisance  notice  the 
Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61), 
applies.  The  action  must,  therefore,  be  commenced  within  six 
months,  and  if  it  is  unsuccessful,  the  defendants  will  be  entitled  to 
their  costs  as  between  solicitor  and  client  {Cree  v.  St.  Pancvas 
{Vestry  of)  (1899),  68  L.  J.  Q.  B.  389). 

The  cost  of  the  execution  of  sanitary  works  required  by  a  local 
authority  under  the  powers  of  this  Act  falls  as  between  a  tenant 
for  life  and  remainderman  of  the  premises  in  respect  of  which  the 
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works  are  executed  upon  the  corpus  of  the  property  (Jtz  re  Lever, 
Cordwell  v.  Lever  (No.  1),  [1897]  1  Ch.  32  ;  66  L.  J.  Ch.  66  ; 
75  L.  T.  383  ;  45  W.  E.  172  ;  and  see  In  re  Baiiiey,  Harrison  v. 
Barmy,  [1894]  3  Ch.  562  ;  63  L.  J.  Ch.  076  ;  71  L.  T.  180  ; 
43  W.  R.  105).  The  matter  has  been  held,  however,  to  be  one  of 
discretion  to  be  exercised  according  to  the  circumstances  of  each 
case.  See  In  re  Farnham's  Settlemenl,  [1904]  2  Ch.  561  ;  73  L.  J. 
Ch.  667  ;  91  L.  T.  781  ;  In  re  Thomas,  WeaiheraU  v.  Tlioman, 
[1900]  1  Ch.  319  ;  69  L.  J.  Ch.  198  ;  48  W.  R.  409  ;  In  re  Cop- 
land's Settlement,  Johns  v.  Carden,  [1900]  1  Ch.  326  ;  69  L.  J.  Ch. 
240  ;  82  L.  T.  (n.s.)  194  ;  In  re  Partington,  Eeiqh  v.  Kane,  [1902] 
1  Ch.  711  ;  86  L.  T.  (n.s.)  194  :  71  L.  J.  Ch.  472  ;  50  W.  R. 
388  ;  18  T.  L.  R.  387.    See  also  Re  Siiiith's  Settled  Estates,  [1901] 

1  Ch.  689  ;  70  L.  J.  Ch.  273  ;  ///  re  Leiqlis  Settled  Estates,  [1902] 

2  Ch.  274  ;  66  J.  P.  600  ;  71  L.  J.  Ch.  668  ;  86  L.  T.  884  ; 
50  W.  R.  570  ;  In  re  Pizzi,  Scrivener  and  Others  v.  Aldridge  and 
Others,  [1907]  1  Ch.  67  ;  71  J.  P.  58  ;  76  L.  J.  Ch.  87  ;  95  L.  T. 
722  ;  5  L.  G.  R.  86. 

The  words  "  for  the  time  being  owner  of  such  premises  "  were 
not  in  18  &  19  Vict.  c.  121,  s.  19,  and  accordingly  it  was  held 
under  that  section  that  the  expenses  could  not  be  recovered  fi-om 
a  person  who  was  not  owner  when  they  were  incurred  {Blythinrf 


Union  (Guardians  of)  v.  Warton  (1863)",  3  B.  &  S.  352  ;  27  J.  P. 
87  ;  32  L.  J.  M.  C.  132  ;  7  L.  T.  (n.s.)  672  ;  11  W.  R.  306). 

(h)  The  words  "in  a  summary  manner  "  mean  in  manner  pro- 
vided by  the  Summary  Jurisdiction  Acts.    See  s.  Ill, post. 
Jurisdiction       With  reference  to  a  corresponding  provision  in  11  &  12  Vict, 
of  county       c.  123,  s.  3,  it  was  held  that  whatever  may  have  been  the  amount 
court.  of  the  costs,  and  although  a  question  of  title  to  the  land  on  which 

the  nuisance  existed  arose,  the  county  court  had  jurisdiction  by  the 
express  terms  of  the  Act  (R.  v.  Harden  (1853),  2  E.  &  B.  188  ; 
22  L.  J.  Q.  B.  299  ;  22  L.  T.  (o.s.)  228  ;  2  W.  R.  164  ;  Hertford 
Union  (Guardians  of)  v.  Kimpton  (1855),  11  Exch.  295  ;  19  J.  P. 
678  ;  25  L.  J.  M.  C.  41  ;  25  L.  T.  (o.s.)  185  ;  3  W.  R.  521). 
But  that  Act  provided  for  the  recovery  of  the  costs  and  expenses 
in  any  county  court,  or  before  two  justices.  No  reference  was 
made  to  a  superior  court,  as  in  the  text,  and  it  is  submitted, 
therefore,  that  while  there  is  a  remedy  provided  by  the  above  sub- 
section for  the  recovery  of  costs,  etc.,  to  any  amount  in  a  summary 
manner,  the  county  court  can  only  be  resorted  to  in  cases  where 
the  amount  sought  to  be  recovered  is  within  its  jurisdiction. 
Limitation  The  limitation  imposed  by  1 1  &  1 2  Vict.  c.  43,  s.  1 1 ,  of  the  time 
of  time.  within  which  complaints  may  be  made  before  justices  apphes  to 
actions  in  the  county  court  under  this  section  to  recover  the  costs 
and  expenses  incurred  in  and  about  obtaining  and  carrying  mto 
effect  a  nuisance  order,  so  that  the  action  must  be  commenced 
within  six  months  from  the  time  when  the  costs  and  expenses  were 
incurred  (^Hammersmith  {Vestry  of)  y.  Lotoenfeld,  [1896]  ^  Q- J^- 
278  •  60  J.  P.  600  ;  65  L.  J.  Q.  B.  662  ;  75  L.  T.  (n.s.)  182  ; 


45  W.  R.  60). 


The  court  considered  themselves  bound  by 


Nuisances — Complaints. 


37 


Tottenham  Local  Board  v.  Rowell  (1876),  1  Ex.  D.  514  :  46  L.  J.     Sect.  11. 

Q.  B.  432  ;  35  L.  T.  (n.s.)  887  ;  25  W.  R.  135  ;  but  this  decision  "  

cannot  easily  be  reconciled  with  Leeds  (Mayor,  etc.  of)  v.  Robshaw  JNOtb. 

(1887),  51  J.  P.  441.    These  cases  have,  however,  since  been 

distinguished,  and  Hammersmith  v.  Loxmifeld  doubted,  in  the  Court 

of  Appeal  in  Blachhurn  {Mayor,  etc.  of)  v.  Saimdersoii,  [1902] 

1  K.  B.  794  ;  66  J.  P.  452  ;  71  L.  J.  K.  B.  590  ;  86  L.  T.  (n.s.) 

304,  a  case  decided  on  a  local  improvement  Act.     And  see 

Hampstead  (Borough  of)  v.  Caunt,  [1903]  2  K.  B.  1  ;  67  J.  P.  344  ; 

72  L.  J.  K.  B.  440  ;  88  L.  T.  599  ;  51  W.  R.  700  ;  1  L.  G.  R.  507  ; 

and  Natha7i  v.  Rouse,  [1905]  1  K.  B.  527  ;  69  J.  P.  135  ;  74  L.  J. 

K.  B.  285  ;  92  L.  T.  321  ;  21  T.  L.  R.  222  ;  3  L.  G.  R.  354. 

With  reference  to  the  apportionment  of  the  costs,  etc.  among, 
persons  jointly  liable,  see  also  s.  120,  post,  as  to  proceedings  against 
one  or  more  of  such  persons.  See  also  s.  121  and  the  notes  thereto, 
as  to  the  recovery  of  expenses  from  an  owner  of  premises. 


nuisance. 


12. — (1)  Complaint  of  the   existence  of  a  nuisance  Power  of 
liable  to  be  dealt  with  summarily  under  this  Act  on  any  J^^  Jon?plain 
j)remises  within  the  district  of  any  sanitary  authority  to  justice  of 
may  be  made  by  any  person,  and  thereupon  the  like 
proceedings  shall  be  had  with  the  like  incidents  and 
consequences   as  to   making  of  orders,  fines  for  dis- 
obedience of  orders,  appeal,  and  otherwise,  as  in  the  case 
of  a  like  complaint  by  the  sanitary  authority  (a). 

(2)  Provided  that  the  court  may,  if  it  thinks  fit, — 

(a)  Adjourn  the  hearing  or  further  hearing  of  the 

complaint  for  the  purpose  of  having  an  examina- 
tion of  the  premises  where  the  nuisance  is  alleged 
to  exist,  and  may  authorise  the  entry  into  such 
premises  of  any  constable  or  other  person  for 
that  purpose  ;  and 

(b)  Authorise  any  constable  or  other  person  to  do  all 

necessary  acts  for  executing  an  order  made  on  a 
complaint  under  this  section,  and  to  recover  the 
expenses  from  the  person  on  whom  the  order  is 
m.ade  in  a  summary  manner  (h). 

(3)  Any  constable  or  other  person  authorised  under 
this  section  shall  have  the  like  powers,  and  be  subject  to 
the  like  restrictions  as  if  he  were  an  officer  of  the  sanitary 
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Sect.  12.    authority  authorised  under  the  foregoing  provisions  of  this 
Act  to  enter  any  premises  and,  do  any  acts  thereon  (c). 

(a)  This  section  replaces  23  &  24  Viet.  c.  77,  s.  1.3,  as  amended 
by  37  &  38  Vict.  c.  89,  s.  53  (both  sections  are  repealed  by  thi* 
Act).  Under  these  Acts,  the  complaint  might  be  made  by  any 
inhabitant  of  the  parish  or  place,  any  owner  of  premises  therein,, 
or  any  other  person  aggrieved  or  injuriously  affected  thereby. 
Now  the  complaint  may  be  made  by  any  person. 

When  a  complaint  is  made  by  a  private  individual  under  this 
section  a  previous  notice  under  s.  4  is  not  necessary.  See  Cocker  v. 
Cardwell  (1869),  L.  R.  5  Q.  B.  15  ;  10  B.  &  S.  797  ;  34  J.  P- 
516  ;  39  L.  J.  M.  C.  28  ;  21  L.  T.  (n.s.)  457  ;  18  W.  R.  212. 

It  was  held  under  the  corresponding  section  of  the  Public  Health 
Act,  1875,  s.  105,  that  on  the  complaint  of  a  private  person, 
justices  could  not  make  an  order  for  the  abatement  of  a  nuisance 
arising  from  sewage  works  (R.  v.  Parlby,  ante,  p.  4).     In  his 
judgment,  Wills,  J.,  said  :  "  We  think  the  contention  is  right 
"that  as  far  as  the  person  or  body  complained  of  is  concerned,  the 
magistrates  have  jurisdiction  to  entertain  complaints  against  a 
local  board  as  well  as  against  an  individual.    If  the  limitation  we 
had  suggested  did  not  exist,  it  would  be  thus  in  the  power  of  any 
individual,  in  a  district,  to  summon  a  local  board  for  a  nuisance 
committed  by  them  in  the  management  of  their  sewage  works,  and, 
if  this  view  be  sustainable,  that  when  they  are  guilty  of  such  a 
nuisance,  the  proviso  upon  which  their  statutory  powers  hang  is 
violated,  and  the  case  is  to  be  treated  as  if  those  statutory  powers 
no  longer  existed,  it  would  follow  that,  upon  the  breakdown  of  the 
system  in  a  particular  street  or  locality  occasioning  a  nuisance,  it 
would  be  within  the  competence  of  two  justices  to  direct  that  the 
existing  system  should  be  abandoned,  and  a  new  method  of  treating 
the  sewage  resorted  to,  or  they  might  order  the  sewers  m  a 
particular  locality  to  be  cut  off  from  the  general  system,  and  thus 
create  a  far  greater  evil  than  that  to  be  remedied,  or  they  might 
order  remedial  works  which  might  be  entirely  irreconcilable  with 
the  general  system  of  the  district.    Indeed,  there  is  no  limit 
to  the  extravagance  of  the  consequences  that  might  flow  from  sucli 
a  conflict  of  powers."    This  section  does  not  impose  a  statutory 
duty  on  the  owner  of  premises  to  keep  them  in  a  sanitary  condition, 
or  so  as  not  to  be  a  nuisance  so  as  to  enable  the  tenant  to  counter- 
claim damages  for  breach  of  such  duty  in  an  action  for  rent 
(Hildige  V.  O'Farrell  (1880),  6  L.  R.  Ir.  493). 

(h)  The  constable  or  other  person  will,  by  virtue  of  the  authority 
given  to  him  by  the  court,  do  the  necessary  works  m  default  ot 
the  person  upon  whom  the  order  is  made.  He  will,  m  fact,  take 
the  placerof  the  sanitary  authority  under  s.  5,  ante,  p.  25. 

As  to  the  recovery  of  the  expenses  in  a  summary  manner,  see 

s.  117,  l)08t. 
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(c)  The  foregoing  provisions  of  the  Act  above  referred  to  are     Sect.  12. 
contained  in  s.  10,  ante,  p.  32.    See  also  s.  lib, post,  which  regulates  ^^^^ 
the  exercise  of  the  right  of  entry  generally. 

As  to  the  meaning  of  the  expression  "  premises,"  see  s.  141,  post. 

13.  The  sanitary  authority  may,  if  in  their  opinion  f^-^^^jf 
summary  proceedings  would  afford  an  inadequate  remedy,  Court  for 
cause  any  proceedings  to  be  taken  against  any  person  in  ^^.-J^ncesl" 
the  High  Court  to  enforce  the  abatement  or  prohibition 
of  any  nuisance  liable  to  be  dealt  with  summarily  under 
this  Act,  or  for  the  recovery  of  any  fines  from,  or  for  the 
punishment  of,  any  persons  offending  against  the  provisions 
of  this  Act  relating  to  such  nuisances,  and  may  pay  as 
expenses  of  the  execution  of  this  Act  their  expenses  of 
and  incident  to  all  such  proceedings. 

This  section  is  taken  from  18  &  19  Yict.  c.  121,  s.  3  (now 
repealed),  and  corresponds  to  s.  107  of  the  Public  Health  Act, 
1875.  It  will  chiefly,  if  not  exclusively,  be  acted  upon  where  it 
is  considered  necessary  to  apply  for  an  injunction.  There  can 
hardly  be  any  object  in  resorting  to  the  High  Court  for  the 
recovery  of  fines  or  the  punishment  of  offenders. 

It  was  held  under  the  corresponding  section  of  the  Public 
Health  Act,  1875,  that  such  proceedings  must  be  ordinary  pro- 
ceedings known  to  the  law,  and  that,  in  the  absence  of  special 
damage,  a  local  authority  cannot  sue  in  respect  of  a  public 
nuisance,  except  with  the  sanction  of  the  Attorney-General,  by 
action  in  the  nature  of  an  information  {Wallasey  Local  Board  v. 
Gracey  (1887),  36  Ch.  D.  593  ;  51  J.  P.  740  ;  56  L.  J.  Ch.  739  ; 
57  L.  T.  (n.s.)  51  ;  35  W.  E.  694  ;  Tottenham  Urhaii  District 
Council  V.  Williamson,  [1896]  2  Q.  B.  353  ;  60  J.  P.  725  ;  65  L.J. 
Q.  B.  591  ;  75  L.  T.  (n.s.)  238  ;  44  W.  E.  676.  See  also  Stohe 
Parish  Council  v.  Price,  [1899]  2  Ch.  277  ;  63  J.  P.  502  ;  68  L.J. 
Ch.  447  ;  80  L.  T.  (n.s.)  643  ;  47  W.  E.  663  ;  Devonport  (Mayor 
etc.  of)  V.  Tozer,  [1903]  1  Ch.  759  ;  67  J.  P.  279  ;  72  L.  J.  Ch.  411 
88  L.  T.  (N.s.)  113  ;  52W.E.  6  ;  19T.L.E.  257  ;  1L.G.E.421 
and  Att.-Gen.  v.  Ashbourne  Recreatio7i  Ground,  [1903]  1  Ch.  101 
67  J.  P.  73  ;  72  L.  J.  Ch.  67  ;  87  L.  T.  (n.s.)  561  ;  51  W.  E.  125 
19  T.  L.  E.  39  ;  1  L.  G.  E.  146).  A  local  authority  may  act  as 
relators  in  an  action  brought  by  the  Attorney-General  for  the 
purpose  of  abating  a  public  nuisance,  and  may  themselves 
maintain  an  action  for  damages  for  a  nuisance  affecting  property 
of  which  they  are  the  actual  owners  (Att.-Gen.  v.  Logan,  [1891] 
2  Q.  B.  100  ;  55  J.  P.  615  ;  65  L.  T.  (n.s.)  162  ;  7  T.  L.  E.  279). 
"Where  there  is  a  public  nuisance  the  Attorney-General  is  entitled 
on  behalf  of  the  public  to  an  injunction  (Att.-Gen.  v.  Tod 
Jleatley,  [1897]  1  Ch.  560  ;  66  L.  J.  Ch.  275  ;  76  L.  T.  (n.s.)  174  ; 


40 


The  Public  Hkalth  (Londok)  Act,  1891. 


Sect.  13.     45  W.  R.  394.    See  also  Bayer  v.  Paddbigloii  Borough  Council, 

  [1903]  1  Ch.  109  ;  67  J.  P.  28  ;  72  L.  J.  Ch.  28  ;  87  L.  T.  564  ; 

Note.  51  -s^  ^  io9  ;  1  L.  G.  R,  98  ;  in  the  Court  of  Appeal,  [1903] 
2  Ch.  556  ;  68  J.  P.  49  ;  72  L.  J.  Ch.  695  ;  89  L.  T.  383  : 
52  W.  R.  114  ;  1  L.  G.  R.  696  ;  Paddinqton  Borough  Comicil  v. 
Att.-Gen.,  [1906]  A.  C.  1  ;  70  J.  P.  41  ;  75  L.  J.  Ch.  4  ;  93L.T. 
673  ;  54  W.  R.  317  ;  22  T.  L.  R.  55  ;  4  L.  G.  R.  19  ;  Att.-Gen.  v. 
Squires  (1906),  70  J.  P.  545  ;  Times,  November  12th;  Att.-Gen.  v. 
Keymer  Brick  Co.  (1903),  67  J.  P.  434;  1  L.  G.  R.  654; 
Sheringham  Urban  JDiatrict  Council  v.  Holsey  (190i),  68  J.  P.  394  ; 
91  L.  T.  225  ;  20  T.  L.  R.  402  ;  Wednenbury  Corporation  v.  Lodge 
Holes  Colliery  Co.,  Limited,  [1907]  1  K.  B.  78  ;  71  J.  P.  73  ;  76  L.  J. 
K.  B.  68  ;  95  L.  T.  815  ;  23  T.  L.  R.  80  ;  5  L.  G.  R.43  ;  Att.-Gen.  v. 
Garner  (1907),  71  J.  P.  357). 

As  to  the  procedure  for  obtaining  the  fiat  of  the  Attorney- 
General  see  Garrett  on  Nuisances,  3rd  ed.,  pp.  383  et  seq.  ; 
Daniell's  Chancery  Forms,  5th  ed.,  by  Burney,  p.33.  See  Att.-Gen.v. 
Wilson,  (1900)  70  L.  J.  Ch.  234  ;  83  L.  T.  646  ;  49  W.  R.  195  ; 
and  London  County  Council  y.  Att.-Gen.,  [1902]  A.  C.  165  ;  66  J.  P. 
340  ;  71  L.  J.  Ch.  268  ;  86  L.  T.  161  ;  50  W.  R.  497. 

An  injunction  will  not  be  granted  by  the  court  when  the  injury 
complained  of  is  trivial  {Llandudno  Urban  District  Council  v.  Wood, 
[1899]  2  Ch.  705  ;  63  J.  P.  775  ;  68  L.  J.  Ch.  623  ;  81  L.  T. 
(N.s.)  170  ;  48  W.  R.  43  ;  Behrens  v.  Richards,  [1905]  2  Ch.  614; 
69  J.  P.  381  ;  74  L.  J.  Ch.  615). 

As  to  the  expenses  of  the  execution  of  the  Act,  see  s.  103,  post. 

Power  to  14.— (1)  Where  a  nuisance  liable  to  be  dealt  with 

proceed  summarily  under  this  Act  appears  to  be  wholly  or 
of  nuisance  partially  caused  by  some  act,  default,  or  sutterance 
diltS!^^"''^  committed  or  taking  place  without  the  district  the 
inhabitants  of  which  are  affected  by  the  nuisance,  the 
sanitary  authority  for  that  district  may  take  or  cause  to  be 
taken  against  any  person  in  respect  of  such  act,  default, 
or  sufferance  any  proceedings  in  relation  to  nuisances  by 
this  Act  authorised,  with  the  same  incidents  and  con- 
sequences as  if  such  act,  default,  or  sufferance  were 
committed  or  took  place  wholly  within  their  district  ;  so, 
however,  that  summary  proceedings  shall  in  no  case  be 
taken  otherwise  than  before  a  court  having  jurisdiction 
in  the  district  where  the  act,  default,  or  sufferance  is 
alleged  to  be  committed  or  take  place  (a). 
38  &  39  Vict.  (2)  Section  one  hundred  and  eight  of  the  Public  Health 
Act,  1875,  set  out  in  the  First  Schedule  to  this  Act,  shall 
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continue  to  extend  to  London,  with  the  substitution  of  a 
sanitary  authority  under  this  Act  for  any  nuisance 
authority  mentioned  in  the  said  section,  and  any  reference 
in  that  section  to  a  nuisance  in  the  metropolis  shall  include 
a  nuisance  within  the  meaning  of  this  Act  {h) . 

(a)  This  provision  is  taken  from  s.  108  of  the  Public  Health  Act, 
1875,  one  of  the  few  sections  of  that  Act  which  applied  to  the 
metropolis.  Having  regard  to  its  express  enactment  here,  it  is 
not  easy  to  understand  why  it  has  been  retained  in  the  Schedule  to 
this  Act. 

The  clause  removes  the  difficulty  caused  by  the  decision  in 
R.  V.  Cotton  (1858),  1  El.  &  El.  203  ;  23  J.  P.  532  ;  28  L.  J. 
M.  C.  22  ;  82  L.  T.  (o.s.)  125  ;  7  W.  R.  62  ;  5  Jur.  (n.s.)  311. 
There  certain  brewers  in  the  parish  of  R.,  poured  refuse  into  a 
river  in  that  parish,  and  thereby  created  a  nuisance  in  a  part  of 
the  same  river  in  the  parish  of  D.,  where  there  was  a  local 
authority,  whose  jurisdiction  did  not  include  the  parish  of  R.  It 
was  held  that  the  local  authority  could  not  legally  complain,  and 
that  the  justices  could  make  no  order. 

As  to  the  sanitary  authorities  and  their  districts,  see  s.  99,  post, 
and  the  notes  thereto. 

(b)  See  the  First  Schedule,  post.    And  see  note  («),  supra. 


15.  If  a  person  causes  any  drain,  water-closet,  earth-  Penalty  for 
closet,  privy,  or  ashpit  to  be  a  nuisance  or  injurious  or  JJogg^ete. 
dangerous  to  health  by  wilfully  destroying  or  damaging  so  as  to  cause 
the  same,  or  any  water-supply,  apparatus,  pipe,  or  worK; 
connected  therewith,  or  by  otherwise  wilfully  stopping  up, 
or  wilfully  interfering  with,  or  improperly  using  the  same, 
or  any  such  water-supply,  apparatus,  pipe,  or  work,  he 
shall  be  liable  to  a  fine  not  exceeding  five  pounds. 

This  is  a  new  provision. 

As  already  stated  there  is  no  definition  of  a  drain  in  this  Act, 
See  the  note  (c)  to  s.  2,  cmte,  p.  7.  A  definition  of  an  "  ashpit " 
is  contained  in  s.  lil,  post. 

It  is  submitted  that  it  is  an  improper  use  of  a  water-closet 
or  drain  to  put  into  it  substances  which  would  stop  or  interfere 
•with  its  due  working. 

As  to  the  recovery  of  the  fine,  see  s.  117,  ^os^. 
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Byelaws  by 
sanitary 
authority 
and  county 
coimcil  as  to 
cleansing 
streets  and 
prevention 
of  nuisances. 


Penalties  in  respect  of  particular  Nuisances. 

16. — (1)  Every  sanitary  authority  (a)  shall  make  bye- 
laws  (b) — 

(a)  For  the  prevention  of  nuisances  arising  from  any 

snow,  ice,  salt,  dust,  ashes,  rubbish,  offal, 
carrion,  fish,  or  filth,  or  other  matter  or  thing  in 
any  street  (c)  ;  and 

(b)  For  preventing  nuisances  arising  from  any  offensive 

matter  running  out  of  any  manufactory,  brewery, 
slaughter-house  (cc) ,  knacker's  yard  (cc),  butcher's 
or  fishmonger's  shop,  or  dunghill,  into  any 
uncovered  place,  whether  or  not  surrounded  by 
a  wall  or  fence  ;  and 

(c)  For  the  prevention  of  the  keeping  of  animals  on 

any  premises  (cc)  in  such  place  or  manner  as  to 
be  a  nuisance  or  injurious  or  dangerous  to 
health  {d)  ;  and 

(d)  As  to  the  paving  of  yards  and  open  spaces  in 

connexion  with  dwelling-houses. 

(2)  The  county  council  (e)  shall  make  byelaws — 

(a)  For  prescribing   the   times  for   the  removal  or 

carriage  by  road  or  water  of  any  fcecal  or 
offensive  or  noxious  matter  or  liquid  in 
or  through  London  (/),  and  providing  that  the 
carriage  or  vessel  used  therefor  shall  be  properly 
constructed  and  covered  so  as  to  prevent  the 
escape  of  any  such  matter  or  liquid,  and  as 
to  prevent  any  nuisance  arising  therefrom  ; 
and 

(b)  As  to  the  closing  and  filling  up  of  cesspools  and 

privies,  and  as  to  the  removal  and  disposal  of 
refuse,  and  as  to  the  duties  of  the  occupier  of 
any  premises  in  connexion  with  house  refuse  (cc), 
so  as  to  facilitate  the  removal  of  it  by  the 
scavengers  of  the  sanitary  authority  (^). 
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(3)  It  shall  be  the  duty  of  every  sanitary  authority  to  Sect, 
observe  and  enforce  any  byelaws  made  under  this  section  (h) . 

(4)  Except  as  otherwise  provided  by  the  byelaws,  a 
constable  may  arrest  without  warrant  and  take  before 
a  justice  any  person  whom  he  finds  committing  an  oflfence 
against  such  byelaws  and  who  refuses  to  give  his  true 
name  and  address  (^). 

(5)  Provided  that  the  byelaws  shall  not  make  it^  an 
offence  to  lay  sand  or  other  material  in  any  street  in  time 
of  frost  to  prevent  accidents,  or  litter  or  other  matter 
to  prevent  the  freezing  of  water  in  pipes,  or  in  case  of 
sickness  to  prevent  noise,  if  the  same  is  laid,  and  when  the 
occasion  ceases  duly  removed,  in  accordance  with  the 
byelaws  (k) . 

(a)  The  sanitary  authorities  are  enumerated  in  s.  99,  post,  and 
the  notes  thereto. 

(6)  As  to  the  making  of  byelaws,  see  s.  114,  ^jos<. 

The  Local  G-overnment  Board  have  issued  a  series  of  model 
byelaws  under  this  section.  Byelaws  based  upon  this  model 
series  are  in  force  in  each  of  the  metropolitan  boroughs  and  in 
the  city  of  London. 

Byelaws  under  this  section  have  also  been  made  by  the  corpora- 
tion of  the  city  of  London  acting  as  the  port  sanitary  authority, 
the  necessary  power  having  been  conferred  upon  that  authority 
by  an  Order  of  the  Local  Government  Board  dated  December  29th, 
1894.    See  note  to  s.  112,  j^ost. 

(c)  See  the  proviso  to  this  clause  in  sub-s.  (4).  The  word 
"  street "  is  defined  in  s.  141,  post.  This  clause  is  somewhat  wider 
in  its  operation  than  the  corresponding  enactment  in  s.  44  of  the 
Public  Health  Act,  1875.  Sweeping  mud  into  a  sewer  was  held  to 
be  an  ofeence  against  18  &  19  Yict.  c.  120,  s.  205,  which  forbids 
the  sweeping  into  any  sewer  of  any  "  soil,  rubbish,  or  filth,  or  any 
other  thing  "  {MetropoUtan  Board  of  Works  v.  Eaton  (1884),  48  J.  P. 
611  ;  50  L.  T.  (n.s.)  634). 

A  railway  company  received  in  their  goods  yard  a  truck  of 
manure,  which  had  been  carried  by  them  in  the  ordinary  course  of 
their  business.  It  arrived  on  the  Sunday,  and  notice  was  at  once 
given  to  the  consignee,  who  proceeded  to  remove  it  on  the  Monday, 
and  on  being  emptied  it  gave  forth  a  very  offensive  smell.  The 
magistrates  convicted  the  appellants  of  a  breach  of  the  following 
byelaw  :  "  No  person  shall  deposit,  throw  or  allow  to  run,  lodge,  or 
accumulate  upon  the  surface  of  any  street,  square,  court,  highway 
or  place,  or  on  any  waste  or  unoccupied  ground,  or  on  any  uncovered 
drain,  ditch,  watercourse,  sink,  pond,  or  other  collection  of  water, 
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Sect.  16.     or  expose  or  cause  to  be  exposed  in  any  otlier  manner  whatever 
-  within  the  district,  any  animal  or  vegetable  matter,  fish  offal, 

Jnote.  ordure,  blood,  bones,  manure,  shells, .  broken  glass,  china  or 
earthenware,  dust,  ashes,  house  refuse,  waste  or  runnings  from  any 
manufactory,  or  other  offensive  or  noxious  matter  whatever  "  : — 
Held,  that  the  magistrates  were  wrong  {London.,  Br/f/hto7i,  ami  South 
Coast  Rail.  Co.  v.  Ilayvjard's  Heath  Urban  Council  (1899), 
80  L.  T.  266). 

(cc)  As  to  the  meanings  of  the  expressions  "  slaughter-house," 
knacker's  yard,"  "premises,"  and  "house  refuse,"  respectively, 
see  s.  141,  po8<. 

(d)  See  also  as  to  the  keeping  of  swine,  s.  17,  j^ost. 

In  Everett  v.  GrajJes  (1861),  25  J.  P.  644  ;  3  L.  T.  (n.s.)  669,  it 
was  held,  under  5  &  6  Will.  4,  c.  76,  s.  90,  that  a  byelaw  aimed 
against  keeping  pigs  in  a  borough  generally,  instead  of  keeping 
them  so  as  not  to  be  a  nuisance,  was  bad.  But  see  Wanstead  Local 
Board  of  Health  v.  Wooster  (1873),  37  J.  P.  403  ;  38  J.  P.  21  ; 
55  L.  T.  81,  where  a  byelaw  preventing  any  occupier  of  a  house 
keeping  pigs  within  100  feet  of  a  dwelling-house  was  held 
to  be  valid  on  the  ground  that  the  doing  so  was  likely  to  be 
a  nuisance,  so  that  it  might  be  prohibited  altogether.  It  was 
decided  in  the  same  case  that  the  byelaw  might  require  the 
removal  of  filth,  etc.  without  any  previous  requisition  by  the  local 
authority.  But  the  principle  of  this  decision  was  held  to  apply 
only  to  urban  and  not  to  rural  districts.  Therefore,  where  a  rural 
authority,  having  urban  powers  under  this  section,  made  a  byelaw 
prohibiting  the  keeping  of  swine  within  the  distance  of  fifty  feet 
from  any  dwelling-house  within  their  district,  it  was  held  that  the 
byelaw  was  unreasonable  and  bad  (Heap  v.  Burnleij  Uniori  (1884), 
12  Q.  B.  D.  617  ;  48  J.  P.  359  ;  53  L.  J.  M.  C.  76  ;  32  W.  R. 
661).  Lord  Coleridge,  L.C.J.,  said  it  was  impossible  to  attempt 
to  lay  down  what,  under  all  circumstances,  would  be  a  reasonable 
byelaw  ;  but  it  seemed  to  him  unreasonable  to  say,  that  in  country 
districts  nobody  should  keep  a  pig  within  fifty  feet  of  his  dwelling- 
house.  The  corresponding  section  of  the  Public  Health  (Ireland) 
Act,  1878  (41  &  42  Vict.  c.  52,  s.  54),  enables  urban  authorities  to 
make  byelaws  for  "  the  regulation  of  the  keeping  of  animals  on 
any  premises,  or  for  the  prevention  of  such  keeping,  so  as  to  be 
injurious  to  health."  A  byelaw  under  this  section  was  as  follows  : 
"  No  swine  shall  be  kept  in  any  yard  within  a  distance  of  twenty- 
one  feet  from  a  dwelling-house  or  public  building,  or  any  building 
in  which  any  persons  may  be  or  may  be  intended  to  be  employed 
in  any  manufacture,  trade,  or  business,  without  the  special  permis- 
sion of  the  sanitary  authority."  It  was  held  that  this  byelaw  was 
valid  {Button  v.  Doherty  (1885),  16  L.  R.  Ir.  493).  It  is  not 
necessary  in  order  to  procure  a  conviction  under  such  a  byelaw 
that  a  nuisance  has  been  caused  by  the  defendant's  disobedience  of 
the  byelaw  {Tong  Street  Local  Boardy.  Seed  (1874),  39  J.  P.  278). 
A  byelaw  imposed  a  penalty  for  keeping  swine  within  fifty  yards 
of  a  dwelling-house.  M.,  in  course  of  business,  used  to  sell  swine 
elsewhere  in  the  morning  and  bring  them  within  fifty  yards,  etc. 
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and  keep  them  till  the  evening,  ^vhen  they  were  sent  off  by  railway  Sect^l6. 

The  iiistices  held  that  because  the  pigs  were  not  fed  and  kept  all  ^^^^^ 

nicrht  this  could  not  be  a  "keeping"  within  the  byelaw.    It  was 

held  that  the  justices  were  wrong,  and  that  keeping  them  all  mght 

was  not  necessary  to  the  offence  {Steers  v.  Maitfon  (189d),  j7  J. 

584). 

(e)  This  means  the  London  County  Council.  See  s.  141,  post. 
As  the  byelaws  in  question  have  to  be  observed  and  enforced  by 
the  sanitary  authority,  the  proviso  to  s.  114,  post,  relating  to  the 
making  of  byelaws,  will  apply.  The  byelaws  of  the  county  council 
will  not  apply  in  the  city  of  London.    See  s.  133,  j^ost. 

The  byelaws  made  and  for  the  time  being  in  force  under  this 
section  are  to  be  found  in  the  published  Byelaws  and  Regula- 
tions of  the  London  County  Council. 

(/)  This  means  the  administrative  county  of  London.  See 
s.  Ul,post. 

(q)  Although  no  byelaw  was  made  under  this  section,  and  the 
provision  in  18  &  19  Vict.  c.  120,  s.  126,  was  repealed  bys.  142  (4), 
post,  it  was  held  that  an  occupier  who  refused  to  allow^  his  refuse 
to  be  removed  at  the  usual  weekly  period  was  guilty  of  an  ofEence 
against  s.  116  (1)  (a),  though  no  nuisance  was  alleged  (Borrow  v. 
Howland  (1896),  60  J.  P.  391  ;  74  L.  T.  787  ;  12  T.  L.  E.  414  ; 
18  Cox  C.  C.  368). 

(7i)  It  has  already  been  pointed  out  that  this  sub-section  renders 
the  proviso  in  s.  114,  post,  applicable  to  byelaws  made  by  the 
county  council  under  this  section. 

The  county  council  may  prosecute  in  default  of  the  sanitary 
authority  under  s.  100,  piost.  And  complaint  of  such  default  may 
be  made  to  the  Local  Government  Board  under  s.  101,  post. 

(j)  This  is  an  unusual  provision,  but  it  may  be  necessary  to  exer- 
cise it  in  the  metropolis,  where  it  is  impossible  for  a  constable  to 
recognise  the  offender  in  every  case. 

The  person  arrested  must  be  "  found  committing  "  the  offence. 
Neglecting  to  do  something  required  by  the  byelaws,  or  merely 
suffering  something  to  be  done  contrary  to  the  byelaws,  would  not 
be  sufficient.  See  Horley  v.  Rogers  (1860),  24  J.  P.  261  ;  29  L.  J. 
M.  C.  140. 

No  arrest  can  be  made  if  the  true  name  and  address  be  given,  but 
the  sub-section  does  not  provide  for  the  detention  of  the  person 
arrested  for  the  purpose  of  verifying  the  name  and  address  given 
by  him.  Therefore,  if  an  offender  gives  a  name  and  address,  it 
will  be  imprudent  for  the  constable  to  detain  him. 

(/j)  The  byelaws  may  regulate,  though  they  must  not  prohibit, 
the  laying  of  things  in  the  streets  to  prevent  accidents,  etc. 

17. — (1)  A  person  shall  not —  Penalty  for 

1      tj  •       /  \  keeping 

(a)  Feed  or  keep  any  swme  in  any  locality,  premises  (a),  g^^ine  in 

or  place  which  is  unfit  for  the  keeping  of  swine,  ""fit  place. 
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Sect.  17.  or  in  which  the  feeding  or  keeping  of  swine  may 

create  a  nuisance  or  be  injurious  to  health,  or 
(h)  Permit  any  swine  to  stray  or  go  about  in  any 
street  (h)  or  public  place  (c). 

(2)  If  any  person  acts  in  contravention  of  this  section 
he  shall  be  liable  to  a  fine  not  exceeding  forty  shillings, 
and  to  forfeit  the  swine,  and  to  a  further  fine  not  exceeding- 
ten  shillings  for  every  day  during  which  he  continues 
such  offence  after  notice  from  the  sanitary  authority  to 
discontinue  the  same  (cl). 

(3)  Any  swine  found  straying  or  going  about  in  any 
street  (b)  or  public  place  may  be  seized  and  removed  by 
any  constable  (e). 

(4)  Any  premises  within  forty  yards  of  any  street  or 
public  place  shall  be  deemed  for  the  purposes  of  this 
section  to  be  a  place  unfit  for  keeping  swine  (/). 

(a)  and  (6)  As  to  the  meanings  of  the  expressions  "  premises  " 
and  "street,"  respectively,  see  s.  lil,  j^ost. 

(c)  This  section  is  taken  from  25  &  26  Vict.c.  102,s.  91 ;  57  Geo.  3, 
c.  xxix,  s.  68,  and  2  &  3  Yict.  c.  47,  s.  60  (5)  (now  repealed). 

See  the  preceding  section,  which  enables  byelaws  to  be  made  for 
preventing  the  keeping  of  animals  so  as  to  be  a  nuisance. 

Keeping  swine  in  a  city  is  a  nuisance  at  common  law  (72.  v.  Wigg 
(1705),  Salk.  460). 

This  enactment  forbids  the  keeping  of  swine  in  improper  places, 
and  the  keeping  of  swine  in  proper  places,  but  in  an  improper 
manner.  See  Digby  v.  West  Ham  Local  Board  (1858),  22  J.  P. 
304.  If  the  keeping  of  the  swine  is  a  nuisance,  it  need  not  also  be 
injurious  to  health  {Banbury  Sanitary  AnthorUy  v.  Page  (1881), 
8  Q.  B.  D.  97  ;  46  J.  P.  184  ;  51  L.  J.  M.  C.  21  ;  45  L.  T.  (n.s.) 
759  ;  30  W.  E.  415). 

The  corresponding  section  of  the  Public  Health  Act,  1875,  s.  47, 
forbids  the  keeping  of  swine  in  a  dwelling-house.  It  would,  no 
doubt,  be  held  that  a  dwelling-house  is  a  place  which  is  unfit  for 
the  keeping  of  swine  within  the  meaning  of  the  section.  As  to 
what  amounts  to  keeping  swine,  see  Steern  v.  Maiitou  (1893), 
67  J.  P.  584. 

(d)  As  to  the  recovery  of  these  penalties,  see  s.  117,^jo.s/. 
As  to  the  forfeiture,  see  s.  119  (2),  i^oat- 

It  should  be  observed  that  this  section  affords  an  alternative 
remedy  in  some  cases,  which  might  otherwise  be  dealt  with  under 
those  sections  of  this  Act  which  relate  to  nuisances  generally.  See 
s.  2,  aide,  p.  3. 
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(e)  The  section  does  not  go  on  to  say  what  the  constable  is  to  do     Sect.  17. 
Tvith  the  swine  when  ho  has  removed  it.  It  appears,  however,  from  ^^^^^ 
s  m  (2)  that  there  is  no  forfeiture  of  the  swme  under  the  pre- 
ceding sub-section  without  an  order  of  the  court  statmg  how  the 
swine  is  to  be  sold  or  disposed  of. 

(/)  This  provision  applies  to  the  whole  metropolis.  Formerly  it 
applied  only  to  such  parts  as  were  subject  to  the  57  Geo  ^'^^'i^^^^f 
{Chelsea  (Vestry  of)  v.  King  (1864),  29  J.  P.  39  ;  34  L.  J.  M.  C.  9). 

18.  Where  it  is  proved  to  the  satisfaction  of  a  petty  Power  to 
sessional  court  that  any  locality,  premises,  or  place  are  keeping  of 
or  is  unfit  for  the  keeping  of  any  animal,  the  court  may  anhnah  in 
by  summary  order  prohibit  the  using  thereof  for  that 
purpose  for  the  future. 

This  section  is  new. 

A  summary  order  is  an  order  made  under  the  Summary  J uris- 
diction  Acts.    See  42  &  43  Vict.  c.  49,  s.  51  (3). 

As  to  the  meaning  of  the  expression  "  petty  sessional  court,"  see 
note  (h),  on  p.  28,  ante,  and  as  to  the  meaning  of  the  expression 
"premises,"  see  s.  lAl, post. 
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19.— (1)  If  any  person—  Prohibition 

(a)  Establishes  anew  (a)  the  following  businesses,  or  JP^ ^^^g'' ^■ 

any  of  them  ;  that  is  to  say,  the  business  of  blood  estabhshing 
boiler,  bone  boiler,  manure  manufacturer,  soap  JJe^si^ve 
boiler,  tallow  melter,  or  knacker  (6)  ;  or  and  b^  eTaws 

(b)  Establishes  anew  (a),  without  the  sanction  of  the  ^^nSve 

county  council,  the  following  businesses,  or  any  businesses, 
of  them  ;  that  is  to  say,  the  business  of  fell- 
monger,  tripe  boiler,  slaughterer  of  cattle  or 
horses,  or  any  other  business  which  the  county 
council  may  declare  by  order  confirmed  by  the 
Local  Government  Board  and  published  in  the 
London  Gazette  to  be  an  offensive  business  (c), 
he  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds  in 
respect  of  the  establishment  thereof,  and   any  person 
carrying  on  the  same  when  established  shall  be  liable  to 
a  fine  not  exceeding  fifty  pounds  for  every  day  during 
which  he  so  carries  on  the  same  {d)  : 
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Sect.  19.  (2)  Provided  that  this  enactment  shall  not  render  any 
person  liable  to  a  fine  for  establishing  anew  with  the 
sanction  of  the  county  council,  or  carrying  on,  the  busi- 
ness of  soap  boiler,  if  and  as  long  as  that  business  is  a 
business  in  which  tallow  or  any  animal  fat  or  oil  other 
than  oleiu  is  not  used  by  admixture  with  alkali  for  the 
production  of  soap  {e). 

(3)  The  county  council  shall  give  their  sanction  by 
order  (/),  but,  at  least  {g)  fourteen  days  before  making 
any  such  order,  shall  make  public  the  application  for  it,  by 
serving  on  the  sanitary  authority  within  whose  district 
the  premises  on  which  the  business  is  proposed  to  be 
established  are  situate,  and  by  advertising,  notice  (Ji)  of 
the  application  and  of  the  time  and  place  at  which  they 
will  be  willing  to  hear  all  persons  objecting  to  the  order, 
and  by  causing  a  copy  of  the  notice  to  be  affixed  in  a 
conspicuous  part  of  the  said  premises  ;  and  they  shall 
consider  any  objections  made  at  that  time  and  place,  and 
shall  grant  or  withhold  their  sanction  as  they  think 
expedient  (i). 

(4)  The  county  council  may  make  byelaws  for  regu- 
latino-  the  conduct  of  any  businesses  specified  in  this 
section,  which  are  for  the  time  being  lawfully  carried  on 
in  London,  and  the  structure  of  the  premises  on  which 
any  such  business  is  being  carried  on,  and  the  mode  in 
which  the  said  application  is  to  be  made  {h). 

(5)  Any  such  byelaw  may  empower  a  petty  sessional 
court  by  summary  order  to  deprive  any  person,  either 
temporarily  or  permanently,  of  the  right  of  carrymg_  on 
any  business  to  which  such  byelaw  relates,  as  a  punish- 
ment for  breaking  the  same,  and  any  person  disobeying 
such  order  shall  be  liable  to  a  fine  not  exceedmg  fifty 
pounds  for  every  day  during  which  such  disobedience 

continues  (Z)  •  •     j  i 

(6)  Any  sanitary  authority  or  person  aggrieved  by  any 
proposed  byelaw  under  this  section,  or  by  any  proposed 
alteration  or  repeal  of  a  byelaw,  may  forward  notice  of 
his  objection  to  the  Local  Government  Board,  who  shall 
consider  the  same  (m).  , 
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(7)  There  shall  be  charged  for  an  order  of  the  county  Sect, 
council  under  this  section,  and  carried  to  the  county  fund, 

such,  fee  not  exceeding  forty  shillings,  as  the  county 
council  may  fix  {n). 

(8)  For  the  purposes  of  this  section,  a  business  shall  be 
deemed  to  be  established  anew  not  only  if  it  is  established 
newly,  but  also  if  it  is  removed  from  any  one  set  of 
premises  to  any  other  premises,  or  if  it  is  renewed  on 
the  same  set  of  premises  after  having  been  discontinued 
for  a  period  of  nine  months  or  upwards,  or  if  any  premises 
on  which  it  is  for  the  time  being  carried  on  are  enlarged 
without  the  sanction  of  the  county  council  ;  but  a  business 
shall  not  be  deemed  to  be  established  anew  on  any  premises 
by  reason  only  that  the  ownership  of  such  premises  is 
wholly  or  partially  changed,  or  that  the  building  in  which 
it  is  established  having  been  wholly  or  partially  pulled 
down  or  burnt  down  has  been  reconstructed  without  any 
extension  of  its  area  (o). 

(9)  Nothing  in  this  section  shall  render  an  order  of  the 
county  council  necessary  to  authorise  the  slaughter  of 
cattle  at  the  metropolitan  cattle  market,  or  at  the  cattle 
market  at  Deptford,  or  shall  authorise  the  making  of  bye- 
laws  affecting  either  of  those  markets  or  the  slaughterhouses 
erected  thereat  either  before  or  after  the  commencement 
of  this  Act  (jy). 

(10)  In  the  application  of  this  section  to  the  city  of 
London,  the  commissioners  of  sewers  shall  be  substituted 
for  the  county  council,  and  the  consolidated  rate  for  the 
county  fund  (q). 

Further  provisions  regarding  dangerous  and  noxious  businesses  are 
contained  in  the  London  Building  Act,  1894,  ss.  118—121,  200  (8). 

This  section  is  taken  from  37  &  38  Vict.  c.  67,  ss.  2,  3,  which  is 
repealed  by  this  Act. 

(rt)  As  to  the  meaning  of  these  words,  see  sub-s.  (8). 

(h)  The  word  "knacker"  is  defined  by  s.  \il,j)08t.  It  should 
be  observed  that  this  clause  absolutely  prohibits  the  newly  estab- 
lishing in  the  metropolis  the  businesses  of  blood  boiling,  etc.  As 
to  the  business  of  a  soap  boiler,  see  sub-s.  (2). 

('■)  The  county  council  are  now  sul)stituted  for  the  Metropolitan 
IJoard  of  Works.  See  aub-s.  (10).  The  provision  as  to  the  de- 
claring of  the  business  to  be  offensive  avoids  the  difficulty  arising 
M.T'.ir.  *  E 


1, 


5.0 


The  Public  Health  (London)  Act,  1891. 


Sect.  19.     in  the  corresponding  section  of  the  Public  Health  Act,  1875,  where 

  there  are  general  words  applying  to  any  ofEensive  trade  or  business. 

Note.  ^nd  it  has  not  always  been  easy  to  decide  what  trades  fell  within 
the  description  of  offensive  trades.  Thus,  it  was  held  that  brick- 
making  was  not  an  ofEensive  trade  {Waustead  Local  Board  v.  llill 
(1863),  13  C.  B.  (N.s.)  479  ;  32  L.  J.  M.  C.  135  ;  7  L.  T.  (x.s.) 
744  •  11  W.  R.  368)  ;  nor  a  manure  manufactory  (Cardv;ell  v. 
Newquay  Local  Board  (1875),  39  J.  P.  742)  ;  nor  a  fried  fish  shop 
(Boyton  v.  Braintree  Local  Board  (1884),  48  J.  P.  582  ;  52  L.  T. 
(N  s  )  99  ;  but  a  rag  and  bone  business  was  held  to  be  offensive 
{Passey  v.  Oxford  Local  Board  (1879),  43  J.  P.  622). 

In  the  case  of  Att.-Gen.  v.  Cole  &  Son,  [1901]  1  Ch.  205  ; 
65  J  P.  88  ;  70  L.  J.  Ch.  148  ;  83  L.  T.  725,  the  defendant 
carried  on  the  trade  of  a  fat  melter,  and  the  nuisance  complained 
of  was  alleged  to  arise  from  the  emanation  of  noxious  gases  from 
the  defendant's  works.  In  an  action  to  restrain  the  nuisance, 
Kekewich,  J.,  held  that  the  question  whether  the  defendant 
is  acting  reasonably  from  his  own  point  of  view  is  not  material, 
and  if  he  is  carrying  on  business  so  as  to  cause  a  nuisance  to  his 
neighbours  he  is  not  acting  reasonably  as  regards  them,  and  may 
be  restrained  by  injunction,  although  he  may  'be  conducting  his 
business  in  a  proper  manner. 

An  injunction  was  granted  restraining  the  defendant,  a  restaurant 
keeper,  from  allowing  the  escape  of  noxious  odours  to  the  injury 
of  his  neighbour's  premises  {Dore  v.  Seconm  (1887),  31  tool.  J . 
726)  A  small-pox  hospital  is  not  a  noxious  or  offensive  busine^ss 
within  the  meaning  of  s.  112  of  the  Public  Health  Act,  18 /o 
(Wiihington  Local  Board  v.  Manchester  {Mayor  etc.  of),  [l^J^J 
2  Ch.  19  ;  57  J.  P.  340  ;  62  L.  J.  Ch.  393  ;  68  L.  T.  (x.s.)  330  ; 
41  W  R  306).  As  to  gut-scraping  and  sorting,  see  London  Lounty 
Council  V.  Hirsch  (1899),  63  J.  P.  822  ;  81  L.  T.  (n.s.)  447. 

The  expression  "  slaughterer  of  cattle"  is  defined  in  s.  Ul,post. 
As  to  the  mode  in  which  the  sanction  of  the  county  council  is  to 
be  given,  see  sub-s.  (3),  infra.    The  county  council  is  the  London 
County  Council.    See  s.  141,  post. 

The  London  County  Council  have  by  an  order  dated  June  -JJtli, 
1904,  declared  the  dressing  of  fish  skins  to  be  an  offensive 
business  under  this  section,  and  their  order  was  duly  confirmed  by 
the  Local  Government  Board  on  July  30th,  1904. 

Copies  of  the  byelaws  in  force  in  regard  to  the  following  trades, 
viz  blood  boiler,  slaughterer  of  cattle,  animal  charcoal  manufacturer 
blood  drier,  f ellmonier,  dresser  of  fish  skins,  bone  boiler,  manure 
manufacturer,  tallow  melter,  soap  boiler,  gut  scraper,  «atgu^^  ^.'^ke^ 
or  catgut  manufacturer,  fat  melter  or  fat  exti-actor,  glue  and  size 
manufacturer,  tripe  boiler,  and  knacker,  are  to  be  found  in  the 
publlhed  Bykaws  and  Regulations  of  the  London  County  Council. 

(d)  As  to  the  recovery  of  these  penalties,  see  s.  117,  post. 

(e)  This  is  a  new  provision. 

As  to  the  sanction  of  the  county  council,  see  sub-s.  (d). 
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(/)  As  to  the  fee  to  be  charged  for  the  order,  see  sub-s.  (7).  As  Sect.  19. 
to  the  form  of  the  order  and  its  authentication,  see  s.  127  (2), post.  j^^^ 

(g)  This  means  fom-teen  clear  days,  exclusive  of  the  day  of 
giving  the  notice  and  the  day  of  making  the  order  (R.  v.  Shropshire 
JJ.  (1838),  8  A.  &  E.  173  ;  Young  v.  Higgon  (1840),  6  M.  &  W.  49). 

Qi)  The  byelaws  under  sub-s.  (4),  as  they  have  been  made, 
provide  for  the  mode  of  application.  As  to  the  mode  of  service 
of  the  notice  on  the  sanitary  authority,  see  s.  128  (2),  post.  The 
Act  does  not  provide  for  notices  by  advertisement.  The  provision 
as  to  fixing  a  copy  on  the  premises  is  new. 

(i)  It  is  entirely  in  the  discretion  of  the  county  council  to  grant 
or  ■withhold  their  sanction  ;  and  see  Dar)iey  v.  Calder  District 
Committee  (1904),  7  F.  239,  where  a  condition  was  held  to  be  an 
inseparable  part  of  a  sanction.  The  expression  "premises"  is 
defined  in  s.  HI,  post. 

(/t)  As  to  the  making  of  byelaws,  see  s.  114,  p)ost. 

Section  6  (4)  of  the  London  Government  Act,  1899  (62  & 
63  Vict.  c.  14),  provides  that  "  It  shall  be  the  duty  of  each  borough 
council  to  enforce  within  their  borough  the  byelaws  and  regulations 
for  the  time  being  in  force  with  respect  to  dairies  and  milk,  and 
with  respect  to  slaughter-houses,  knackers'  yards,  and  oflEensive 
businesses,  and  for  the  purpose  of  performing  this  duty  the 
borough  council  shall  in  all  cases  have  the  same  powers  of  entry 
as  they  have  in  the  case  of  slaughter-houses  and  knackers'  yards, 
and  if  the  council  make  default  in  performing  this  duty,  the 
provisions  of  the  Public  Health  (London)  Act,  1891,  shall  apply 
as  if  the  default  were  a  default  under  that  Act." 

See  the  provisions  in  ss.  9,  10  of  the  London  County  Council 
(General  Powers)  Act,  1908,  set  out  in  the  Appendix,  post,  con- 
ferring upon  the  London  County  Council  and  the  Corporation  of 
the  City  of  London  the  power  to  make  byelaws  with  respect  to 
the  businesses  of  a  vendor  of  fried  fish,  a  fish  curer,  or  a  rag  and 
bone  dealer,  the  premises  in  or  upon  which  any  such  business  is 
carried  on,  and  the  apparatus,  utensils,  and  appliances  used  for  the 
purposes  of  or  in  connection  with  any  such  business,  and  providing 
for  the  enforcement  of  such  byelaws  by  the  sanitary  authorities. 

The  byelaws  made  or  continued  and  now  in  force  relating  to 
offensive  businesses  are  referred  to  at  the  end  of  note  (c),  supra. 

A  local  Act  in  the  city  of  London  authorised  commissioners  to 
make  rules  for  the  management  of  any  place  used  as  a  slaughter- 
house or  for  the  killing  of  cattle.  A  rule  made  under  this  Act 
directed  that  proper  accommodation  or  poundage  should  be  pro- 
vided for  cattle  apart  from  the  place  where  meat  is  stored,  and 
that  animals  should  not  be  kept  there  more  than  twelve  hours 
before  they  were  killed.  The  defendant  kept  a  pound  in  a 
separate  street  100  yards  from  his  slaughter-house,  and  disobeyed 
the  rules  as  to  his  pound,  and  was  convicted  : — Held,  the  rule  was 
ultra  vires  except  as  regards  pounds  which  were  parts  of  slaughter- 
houses, and  that  this  pound  not  being  part  of  the  slaughter-house, 
the  conviction  was  wrong  (iVic/cZiwsow  v.  iVeirmaw  (18 69),  33  J.  P.  644). 
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Sect.  19.        Where  byelaws  were  made  under  this  Act  as  follows  :  "  An 

  occupier  of  a  slaughter-house  (a)  shall  not  slaughter  or  permit  to 

Note.  slaughtered  any  animal  in  any  pound,  pen  or  lair,  or  in  any  part 

of  the  premises  other  than  the  slaughter-house  ;  .  .  .  (c)  shall 
not  slaughter  or  permit  to  be  slaughtered  any  animal  within  pubhc 
view  or  within  the  view  of  any  other  animal,"  it  was  held  that 
these  byelaws  were  not  repugnant  to  the  common  law,  and  that 
upon  breach  of  them  the  occupier  of  a  slaughter-house  was  liable 
for  the  act  of  his  servant,  although  the  offence  of  the  servant  was 
committed  without  the  knowledge  and  contrary  to  the  express 
order  of  his  master  {Collman  v.  Ms,  [1897]  1  Q.  B.  396  ;  61J.P. 
102  ;  66  L.  J.  Q.  B.  170  ;  75  L.  T.  (n.s.)  590  ;  18  Cox  C.  C.  481). 

(I)  For  the  meaning  of  the  expression  "  petty  sessional  court," 
see  note  (h),  ante,  p.  28.  .... 

A  summary  order  is  an  order  of  a  court  of  summary  jurisdiction 
made  pursuant  to  the  Summary  Jurisdiction  Acts  (42  &  4,3  Vict, 
c.  49,  s.  51  (3)). 

As  to  the  recovery  of  the  fine,  see  s.  117, 2^ost. 
(m)  It  may  be  doubted  whether  this  provision  is  now  necessary, 
having  regard  to  s.  184  of  the  Public  Health  Act,  1875,  which  is 
incorporated  by  s.  lU,  jwst.    It  has,  however,  been  repeated  from 
37  &  38  Yict.  c.  67,  s.  4. 

(n)  The  order  referred  to  is  that  giving  the  sanction  of  the  county 
council  to  the  establishment  of  a  business  mentioned  in  this 
section.    See  sub-s.  (3). 

(o)  This  provision  is  taken  from  37  &  38  Vict.  c.  67,  s.  13,  which 
is  repealed  by  this  Act.  There  is  no  corresponding  provision  in 
the  Public  Health  Act,  1875.  . 

As  to  the  manner  in  which  the  sanction  of  the  county  council 
is  to  be  given,  see  sub-s.  (3).  A  cattle  market  company,  cattle 
never  having  been  slaughtered  in  the  market  before,  erected  a 
building  in  which  they  allowed  persons  to  slaughter  cattle  on  pay- 
ment of  2s.  a  head,  the  company  finding  the  tackle  attached  to  the 
building,  but  the  persons  slaughtering  bringing  their  own  imple- 
ments. It  was  held  that  the  company  were  liable  to  the  penalty 
under  the  corresponding  provisions  of  11  &  12  Vict.  c.  83,  s.  61, 
for  having  established  the  business  of  slaughterers  of  cattle 
(Liverpool  Cattle  Market  Co.  y.  Hodsou  {1867),  L.  R  2  Q.  B.  131  ; 
31  J.  P.  245  ;  8  B.  &  S.  184  ;  36  L.  J.  M.  C.  30  ;  15  L.  T.  (n.s.) 

634  ;  15  W.  11.563).  .  .  „ 

For  the  meaning  of  the  expressions  "premises   and  building, 

see  s.  14:1,  post. 

(  v)  This  provision  is  taken  from  37  &  38  Vict.  c.  67,  s.  15. 

For  the  definition  of  a  "  slaughterer  of  cattle  "  and  "  slaughter- 
house," see  s.  141,  ^osi. 

"  Slaughter-house,"  as  used  in  the  Towns  Improvement  Clauses 
Act  1847,  and  the  Local  Government  Act,  1858,  includes  not 
merely  the  premises  where  the  actual  slaughtering  of  cattle  takes 
place,  but  also  the  premises  used  for  processes  connected  with  or 
incident  to  the  slaughtering  ;  and  premises  in  use  for  those  pro- 
cesses, even  though  no  actual  slaughtering  of  cattle  takes  place 
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within  them,  are  used  as  slaughter-houses  within  s.  126  of  the     Sect.  19. 
Towns  Improvement  Clauses  Act,  1847  {Hides  v.  Littlejohn  (1896), 
60  J.  P.  101  ;  74  L.  T.  24  ;  18  Cox  C.  C.  219). 

(2)  The  commissioners  of  sewers  were  the  sanitary  authority  for 
the  city  of  London.    See  ss.  99,  103,  ^josi. 

The  authority  for  the  execution  of  this  Act  in  the  city  of 
London  is  now  the  common  council,  to  whom  the  powers  of  the 
commissioners  of  sewers  were  transferred  by  the  City  of  London 
Sewers  Act,  1897  (60  &  61  Vict.  c.  cxxxiii). 

20. — (1)  A  person  carrying  on  the  business   of  a  Licensing 
slaughterer  of  cattle   or   horses,  knacker,  or  dairyman,  j^ouggg  and 
shall  not  use  any  premises  in  London  (outside  the  city  of  slaughter- 
London)  as  a  slaughter-house,  or  knacker's  yard,  or  a 
cow-house  or  place  for  the  keeping  of  cows,  without  a 
licence  from  the  county  council,  and  if  he  does  he  shall 
for  each  offence  be  liable  to  a  fine  not  exceeding  five 
pounds,  and  the  fact  that  cattle  have  been  taken  into 
unlicensed  premises  shall  be  prim^  facie  evidence  that  an 
oflFence  under  this  section  has  been  committed  (a). 

(2)  A  licence  under  this  section  shall  expire  on  such 
day  in  every  year  as  the  county  council  fix,  and  when 
a  licence  is  first  granted  shall  expire  on  the  day  so  fixed 
which  secondly  occurs  after  the  grant  of  the  licence,  and 
a  fee  not  exceeding  five  shillings  to  be  carried  to  the 
county  fund  may  be  charged  for  the  licence  (&). 

(3)  Not  less  than  fourteen  days  before  a  licence  for 
any  premises  is  granted  or  renewed  under  this  section, 
notice  of  the  intention  to  apply  for  it  shall  be  served  on 
the  sanitary  authority  of  the  district  in  which  the  premises 
are  situate,  and  that  sanitary  authority,  if  they  think 
fit,  may  show  cause  against  the  grant  or  renewal  of  the 
licence  (c). 

(4)  An  objection  shall  not  be  entertained  to  the  renewal 
of  a  licence  under  this  section,  unless  seven  days  previous 
notice  of  the  objection  has  been  served  on  the  applicant, 
save  that,  on  an  objection  being  made  of  which  notice 
has  not  been  given,  the  county  council  may,  if  they 
think  it  just  so  to  do,  direct  notice  thereof  to  be  served 
on  the  applicant,  and  adjourn  the  question  of  the  renewal 
to  a  future  day,  and  require  the  attendance  of  the 
applicant  on  that  day,   and  then   hear  the  case,  and 
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Sect.  20.    consider  the  objection,  as  if  the  said  notice  had  been  duly- 
given  (d). 

(5)  Where  a  committee  of  the  county  council  determine 
to  refuse,  or  to  recommend  the  council  to  refuse,  the 
renewal  of  any  licence  under  this  section,  the  county 
council  shall,  on  written  application  made  within  seven 
days  after  such  determination  is  made  known  to  the 
applicant,  hear  the  applicant  against  such  refusal  {e). 

(6)  For  the  purposes  of  this  section  a  licence  shall  be 
deemed  to  be  renewed  where  a  further  licence  is  granted 
in  immediate  succession  to  a  prior  licence  for  the  same 
premises  (/)• 

(7)  The  sanitary  authority  shall  have  a  right  to  enter 
any  slaughter-house  or  knacker's  yard  at  any  hour  by  day 
or  at  any  hour  when  business  is  in  progress  or  is  usually 
carried  on  therein,  for  the  purpose  of  examining  whether 
there  is  any  contravention  therein  of  this  Act  or  of  any 
byelaw  made  thereunder  (g). 

(8)  Nothing  in  this  section  shall  extend  to  slaughter- 
houses (a)  erected  before  or  after  the  commencement  of  this 
Act  in  the  metropolitan  cattle  market  under  the  authority 
of  the  Metropolitan  Market  Act,  1851,  or  the  Metropolitan 
Market  Act,  1857. 

(a)  The  expressions  "  slaughterer  of  cattle,"  "  slaughter-house," 
"dairyman,"  "knacker,"  "  knacker's  yard,"  and  "premises,"  are 
defined  by  s.  14:1,  jMst. 

Under  the  repealed  sections,  25  &  26  Yict.  c.  102,  s.  93,  and 
37  &  38  Vict.  c.  67,  s.  10,  the  licences  were  granted  by  justices  lu 
special  sessions,  but  the  powers  of  the  justices  were  transferred  to 
the  London  County  Council  by  s.  45  of  the  Local  Government 
Act,  1888. 

The  repealed  section  did  not  apply  to  a  slaughterer  of  horses  or 
knacker. 

As  to  the  recovery  of  the  fine,  see  s.  117,  post. 

The  concluding  words  of  the  section  that  the  taking  of  cattle 
into  unlicensed  premises  shall  be  prima  facie  evidence  of  an  offence 
presumably  applies  only  to  the  offence  of  keeping  cows  without  a 

llCGIlCG.  • 

A  person  carrying  on  the  business  of  a  farmer  within  the 
metropolitan  police  area,  and  keeping  cows  in  a  shed  upon  his 
premises  as  incidental  to  such  a  business  is  not  "  a  person  carrynig 
on  the  business  of  a  dairyman  "  within  the  meaning  of  this  section 
as  defined  by  s.  Ul,post,  so  as  to  require  a  licence  i^>>f>-evtUf.  y- 
London  County  Council  (1896),  61  J.  P.  84  ;  66  L.  J.  Q.  B.  1^7  , 
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75  L.  T.  550  ;  13  T.  L.  R.  109  ;   18  Cox  C.  C.  464).    See  also    Sect.  20. 
.SoHtJiwall  V.  Lewis  (1880),  45  J.  P.  206.  ^— T 

(i)  If  the  day  fixed  for  the  exph-ation  of  a  licence  is  December 
.31st,  a  licence  first  granted  on  January  1st  will  not  expire  on  the 
following  December  31st,  but  on  December  31st  in  the  next  year. 

(c)  As  to  the  mode  of  service  of  the  notice  on  the  sanitary 
authority,  see  s.  128  (2),^jo.s<. 

(d)  This  provision  does  not  apply  to  the  grant  of  a  licence  for 
the  first  time,  but  only  to  a  renewal. 

As  to  when  a  licence  is  deemed  to  be  renewed,  see  sub-s.  (6). 

The  sanitary  authority  may,  no  doubt,  object,  but  the  text  does 
not  provide  that  any  other  person  or  body  may  do  so.  Compare 
s.  19  (3),  ante,  p.  48. 

(e)  The  power  of  the  county  council  to  delegate  their  powers  and 
duties  to  a  committee  is  given  to  them  by  s.  22  of  the  Municipal 
Corporations  Act,  1882,  which  is  incorporated  with  and  amended 
by  the  Local  Government  Act,  1888,  ss.  75,  82.  When  the  powers 
-and  duties  of  the  county  council,  as  to  licences  under  this  section, 
are  delegated  to  a  committee,  and  the  committee  refuse  to  grant 
or  renew  a  licence,  an  appeal  will  lie  to  the  whole  council. 

(/)  A  further  licence  will  be  required  on  the  expiration  of  a 
licence  as  explained  by  sub-s.  (2).. 

(g)  The  powers  of  the  sanitary  authority  as  to  entry  on  premises 
are  regulated  by  s.  115,  post. 

The  expressions  "  slaughter-house,"  "  day,"  and  knacker's 
yard,"  are  defined  by  s.  141,  post.  The  same  section  provides  that 
"  day  "  means  from  6  a.m.  to  9  p.m. 

Byelaws  may  be  made  under  ss.  16,  19,  aide,  pp.  42,  47,  affecting 
slaughter-houses  or  knackers'  yards. 

Section  6  (4)  of  the  London  Government  Act,  1899  (62  & 
63  Vict.  c.  14),  provides  that  :  "  It  shall  be  the  duty  of  each 
borough  council  to  enforce  within  their  borough  the  byelaws  and 
regulations  for  the  time  being  in  force  with  respect  to  dairies  and 
milk,  and  with  respect  to  slaughter-houses,  knackers'  yards,  and 
•offensive  businesses,  and  for  the  purpose  of  performing  this  duty 
the  borough  council  shall  in  all  cases  have  the  same  powers  of 
entrj'  as  they  have  in  the  case  of  slaughter-houses  and  knackers' 
yards,  and  if  the  council  make  default  in  performing  this  duty,  the 
provisions  of  the  Public  Health  (London)  Act,  1891,  shall  apply  as 
if  the  default  were  a  default  under  that  Act." 

See  also  the  provisions  of  ss.  53 — 56  of  the  London  County 
•Council  (General  Powers)  Act,  1903,  in  the  Appendix,  ^os<. 

The  byelaws  made  or  continued  and  now  in  force  relating  to 
slaughter-houses  are  to  be  found  in  the  published  Byelaws  and 
Regulations  of  the  London  County  Council. 

21. — (1)  Where  imy  manufactory,  building,  or  ])reniises  Duty  of 

used  for  any  trade,  business,  process,  or  raanufacture,  ''unitary 

m     •    /  \   •  \         ^  ,         '  authority  to 

•causing  ettiuvia  (a),  is  certified  to  the  sanitary  authority  complain 

.by  their  medical  officer  of  health,  or  by  any  two  legally 
M.i'.ir.  *  E  4 
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offensive 
trade. 


38  &  39  Vict 
c.  55. 


qualified  medical  praetltioner.s  (J>),  or  by  any  ten  inhabi- 
tants of  the  district  of  such  authority,  to  be  a  nuisance 
or  injurious  or  dangerous  to  the  healtli  of  any  of  the 
inhabitants  of  the  district  (c),  such  authority  shall  (d) 
make  a  complaint,  and  if  it  appears  to  the  petty  sessional 
court  (e)  hearing  the  complaint  that  the  trade,  business, 
process,  or  manufacture  carried  on  by  the  person  com- 
plained of  is  a  nuisance,  or  causes  any  effluvia  which  is  a 
nuisance  or  injurious  or  dangerous  to  the  health  of  any 
of  the  inhabitants  of  the  district,  then,  unless  it  is  shown 
that  such  person  has  used  the  best  practicable  means  for 
abating  the  nuisance,  or  preventing  or  counteracting  the 
effluvia,  the  person  so  offending  (being  the  owner  or 
occupier  of  the  premises,  or  being  a  foreman  or  other 
person  employed  by  such  owner  or  occupier)  shall  be 
liable  to  a  fine  not  exceeding  fifty  pounds  (/'). 

(2)  Provided  that  the  court  may  suspend  its  final 
determination  on  condition  that  the  person  complained 
of  undertakes  to  adopt,  within  a  reasonable  time,  such 
means  as  the  court  may  deem  practicable,  and  order  to  be 
carried  into  effect,  for  abating  the  nuisance,  or  mitigating 
or  preventing  the  injurious  effects  of  the  effluvia  (g). 

(3)  The  sanitary  authority  may,  if  they  think  fit,  on  such 
certificate  as  is  in  this  section  mentioned,  cause  to  be  taken 
any  proceedings  in  the  High  Court  against  any  person 
in  respect  of  the  matters  alleged  in  such  certificate  {h). 

(4)  The  sanitary  authority  may  take  proceedings  under 
this  section  in  respect  of  a  manufactory,  building,  or 
premises  situate  without  their  district,  so,  however,  that 
the  summary  proceedings  shall  be  had  before  a  court 
having  jui'isdiction  in  the  district  where  the  manufactory, 
building,  or  premises  are  situate  (?')• 

(5)  Section  one  hundred  and  fifteen  of  the  Public 
Health  Act,  1875  (set  out  in  the  First  Schedule  to  this 
Act),  shall  continue  to  extend  to  London,  with  the  sub- 
stitution of  a  sanitary  authority  under  this  Act  for  a 
nuisance  authority  mentioned  in  the  said  section,  and  any 
reference  in  that  section  to  a  nuisance  in  the  metroi>olis 
or  to  any  building,  manufactory,  or  place  in  the  metro- 
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polis  which   is   injurious  to  health,  shall  include  any    Sect.  21. 
nuisance  within  the  meaning  of  this  Act,  and  any  manu- 
factory, building,  or  place  which  is  dangerous  to  health  (k). 

This  section  is  taken  from  18  &  19  Vict.  c.  121,  ss.  27,  30,  and 
29  &  30  Vict.  c.  90,  s.  18,  now  repealed.    It  corresponds  to  s.  114 
of  the  Public  Health  Act,  1875.     The  expressions  "building, 
"  premises,"  and  "  owner,"  are  defined  in  s.  141,  iJosL 

(a)  The  section  applies  to  any  manufacture  in  which  efEuvia 
are  given  ofE,  though  the  business  may  not  be  an  offensive  trade 
within  s.  19,  cmie. 

(i)  By  49  &  50  Vict.  c.  48,  s.  27,  a  registered  medical  Medical 
practitioner  is  defined  to  mean  a  person  registered  under  the  certiheates. 
Medical  Acts,  i.e.,  the  21  &  22  Vict.  c.  90,  and  any  Acts  amending 
the  same.  By  21  &  22  Vict.  c.  90,  s.  37,  the  certificate  will  be 
invalid  unless  both  of  the  medical  practitioners  signing  it  are  duly 
registered.  And  by  s.  27  of  the  same  Act,  a  copy  of  the  Medical 
Register  purporting  to  be  printed  and  published  by  the  registrar 
of  the  general  council  under  the  direction  of  the  council,  is 
evidence  of  registration. 

(c)  If  the  efiSuvia  amount  to  a  nuisance  in  the  sense  of  causing  Injury  to 
annoyance  and  discomfort,  it  is  sufficient  to  bring  the  trade  within  health 
this  section,  without  proving  also  that  there  is  injury  to  health  immaterial. 
{MaltOH  Board  of  Health  v.  Malton  Farmem'  Ilanure  Co.  (1879), 

4  Ex.  D.  302  ;  44  J.  P.  155  ;  49  L.  J.  M.  C.  90  ;  40  L.  T.  (n.s.) 
755  ;  27  W.  R.  802  ;  Houldersluno  v.  Martin  (1885),  1  T.  L.  R. 
323).  In  the  latter  case  the  nuisance  complained  of  was  a  fried 
fish  shop. 

Section  4,  ante,  which  provides  that  the  sanitary  authority,  if  Duty  of  local 
satisfied  of  the  existence  of  a  nuisance  liable  to  be  dealt  with  authority, 
summarily  under  the  Act,  shall  serve  a  notice  on  the  person 
responsible  for  the  nuisance  requiring  him  to  abate  it,  applies  only 
to  the  class  of  nuisance  enumerated  in  s.  2,  and  not  to  the 
nuisances  arising  from  offensive  trades  dealt  with  by  this  section, 
and  the  service  of  such  a  notice  is  not  a  condition  precedent  to  the 
jurisdiction  of  the  magistrate  to  hear  a  complaint  under  this 
"section  {Bird  v.  St.  Mary  Ahhot's,  Kensington  (Vestry  of),  [1895] 
1  Q.  B.  912  ;  59  J.  P.  391  ;  64  L.  J.  M.  C.  215  ;  72  L.  T.  599). 

(d)  This  word  is  imperative  ;  the  sanitary  authority  have  no 
discretion  in  the  matter.  If  they  refuse  or  fail  to  make  the  com- 
plaint, the  county  council  may  do  so  under  s.  100,  post,  or 
proceedings  may  be  taken  against  the  sanitary  authority  under 
s.  101, 7;r;.s'/. 

(e)  The  meaning  of  the  expression  "  petty  sessional  court,'' 
has  already  been  explained  in  note  (/i),  ajite,  p.  28. 

(/)  As  to  the  recovery  of  the  penalty,  see  s.  117,  post. 

(g)  This  provision  is  imperfect,  for  it  does  not  state  what  the  final 
determination  is  to  be  if  means  are  taken  to  abate  the  nuisance, 
or  if  the  means  ordered  to  be  adopted  prove  ineffective.  Probably 
the  sub-section  means  that  the  court  may  adjourn  the  hearing 
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si)ie  die  and  fine  the  defendant,  if  after  the  lapse  of  a  reasonable 
time  effective  measures  are  not  taken  to  abate  the  nuisance. 

(7i)  See  the  similar  provision  in  s.  13,  aide,  p.  39,  and  the  notes 
to  that  section.  It  is  for  the  sanitary  authority,  in  their  discretion, 
to  determine  whether  proceedings  shall  be  taken  in  the  High 
Court  instead  of  proceeding  under  sub-s.  (1)  before  a  petty 
sessional  court.  For  a  case  in  which  proceedings  for  an  injunction 
were  taken  under  the  corresponding  section  of  the  Public  Health 
Act,  1875,  see  Att.-Gen.  v.  Srnilli,  Times,  June  7th,  1894. 

(i)  This  sub-section  is  taken  from  the  Public  Health  Act,  1875, 
s.  115,  which  applies  to  the  metropolis. 

(Jc)  See  the  First  Schedule,  ^os<. 

It  is  difficult  to  understand  what  is  the  object  of  this  sub- 
section, having  regard  to  the  preceding  one,  which  enacts,  in 
substance,  s.  115  of  the  Public  Health  Act,  1875. 

The  Alkali,  etc.  Works  Regulation  Act,  1906,  provides  that  if 
any  sanitary  authority  apply  to  the  central  authority  for  an 
additional  inspector  under  the  Act,  and  undertake  to  pay  a 
proportion  of  his  salary  or  remuneration,  not  being  less  than  one 
half,  the  Local  Government  Board  may  (if  they  see  fit),  with  the 
sanction  of  the  Treasury,  appoint  an  additional  inspector  under 
that  Act,  to  reside  within  a  convenient  distance  of  the  works  he  is 
required  to  inspect  ;  and  that  such  inspector  shall  have  the  same 
powers,  and  be  subject  to  the  same  power  of  removal  and  to  the 
same  regulations  and  liabilities  as  other  inspectors  under  this  Act 
(s.  14).  A  sanitary  authority  may  complain  to  the  central  autho- 
rity that  any  work  to  which  the  Act  applies  is  carried  on  in 
contravention  of  the  Act,  and  that  a  nuisance  is  occasioned  thereby 
to  any  of  the  inhabitants  of  their  district,  and  the  central  authority 
are  to  make  an  inquiry  into  the  matters  complained  of,  and  after- 
wards direct  such  proceedings  to  be  taken  by  an  inspector  as  they 
think  fit  and  just.  The  sanitary  authority  may  be  required  to  pay 
the  cost  of  the  inquiry  (s.  22).  Any  expenses  of  a  sanitary 
authority  under  the  Act  are  to  be  defrayed  as  general  expenses 
incurred  by  the  authority  in  the  execution  of  the  Public  Health 
Act  (s.  24).  The  expression  "sanitary  authority"  means  any 
person  entrusted  with  the  execution  of  the  Public  Health  Act. 
In  London,  this  is  the  Public  Health  (London)  Act,  1891,  and 
amending  Acts.  The  central  authority  is  the  Local  Government 
Board  (s.  27). 

22.— (1)  The  removal  of  house  refuse  and  street,  refuse 
by  a  sanitary  authority  M'hen  collected  or  deposited  by 
that  authority  shall  be  deemed  to  bo  a  business  carried  on 
by  that  authority  within  the  meaning  of  the  last  pre- 
ceding section,  and  a  complaint  or  proceedings  under  that 
section  in  relation  to  any  such  business  may  be  made  or 
taken  by  the  county  council  in  like  manner  as  if  the 
council  were  a  sanitary  authority  (a). 
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(2)  Any  premises  used  by  a  sanitary  authority  for  the  Sect.  22 
treatment  or  disposal  of  any  street  refuse  or  house  refuse, 
as  distinct  from  the  removal  thereof,  which  are  a  nuisance 
or  injurious  or  dangerous  to  health,  shall  be  a  nuisance 
liable  to  be  dealt  with  summarily  under  this  Act,  and  for 
the  purpose  of  the  application  thereto  of  the  provisions  of 
this  Act  relating  to  such  nuisances  the  county  council 
shall  be  deemed  to  be  a  sanitary  authority  (b). 

(a)  This  section  is  new. 

The  expressions  "house  refuse,"  "street  refuse,"  and  "premises," 
are  defined  by  s.  141,  post.  As  to  the  removal  of  refuse,  see  s.  29, 
and  the  following  sections. 

Under  the  provision  in  the  text,  the  county  council  will  be  enabled 
to  proceed  against  a  sanitary  authority,  and  they  will  be  bound  to  do 
so  upon  a  certificate  given,  as  provided  by  the  preceding  section. 

(i)  This  sub-section  will  apply  to  places  used  for  the  sifting  or 
destruction  of  refuse.  The  county  council  will  be  required  to 
give  a  notice  to  the  sanitary  authority,  under  s.  4,  and  proceed 
before  a  court  of  summary  jurisdiction,  under  s.  5,  if  the  nuisance 
is  not  abated. 

Smoke  Consumption. 

23. — ^^(1)  Every  furnace  employed  in  the  working  of  Furnaces 
engines  by  steam,  and  every  furnace  employed  in  any  ^gggg^g  ^ 
public  bath  or  washhouse,  or  in  any  mill,  factory,  printing 
house,  dyehouse,  iron   foundry,   glasshouse,   distillery,  gn^oke. 
brewhouse,  sugar  refinery,  bakehouse,  gasworks,  water- 
works, or  other  buildings  used  for  the  purpose  of  trade 
or  manufacture  (although  a  steam  engine  be  not  used  or 
employed  therein),  shall  be  constructed  so  as  to  consume 
or  burn  the  smoke  arising  from  such  furnace  (a). 

(2)  1£  any  person  being  the  owner  or  occupier  of  the 
premises,  or  being  a  foreman  or  other  person  employed 
by  such  owner  or  occupier — 

(a)  Uses  any  such  furnace  which  is  not  constructed  so  as  to 

consume  or  burn  the  smoke  arising  therefrom  ;  or 

(b)  So  negligently  uses  any  such  furnace  as  cthat  the 

smoke  arising  therefrom  is  not  effectually  con- 
sumed or  burnt ;  or 

(c)  Carries  on  any  trade  or  business  which  occasions  any 

noxious  or  offensive  effluvia,  or  otherwise  annoys 
the  neighbourhood  or  inhabitants,  without  using 


60 


The  Public  Health  (London)  Act,  1891. 


Sect.  23.  the  best  practicable  means  for  preventing  or 

counteracting  such  effluvia  or  other  annoyance  : 
such  person  shall  be  liable  to  a  fine  not  exceeding  five 
pounds,  and  on  a  second  conviction  to  a  fine  of  ten 
pounds,  and  on  each  subsequent  conviction  to  a  fine 
double  the  amount  of  the  fine  imposed  on  the  last  pre- 
ceding conviction  (b). 

(3)  Eveiy  steam  engine  and  furnace  used  in  the 
working  of  any  steam  vessel  on  the  river  Thames,  either 
above  London  Bridge,  or  plying  to  and  fro  between 
Loudon  Bridge  and  any  place  on  the  river  Thames 
westward  of  the  Nore  light,  shall  be  constructed  so  as  to 
consume  or  burn  the  smoke  arising  from  such  engine  and 
furnace  ;  and  if  any  such  steam  engine  or  furnace  is  not 
so  constructed,  or  being  so  constructed  is  wilfully  or 
negligently  used  so  that  the  smoke  arising  therefrom  is 
not  effectually  consumed  or  burnt,  the  owner  or  master  of 
such  vessel  shall  be  liable  to  a  fine  not  exceeding  five 
pounds,  and  on  a  second  conviction  to  a  fine  of  ten  pounds, 
and  on  every  subsequent  conviction  to  a  fine  of  double  the 
amount  of"  the  fine  imposed  on  the  last  preceding 
conviction  (c). 

(4)  Provided  that  in  this  section  the  words  "  consume 
or  burn  the  smoke  "  shall  not  be  held  in  all  cases  to  mean 
"  consume  or  burn  all  the  smoke,"  and  the  court  hearing 
an  information  against  a  person  may  remit  the  fine  if 
of  opinion  that  such  person  has  so  constructed  his  furnace 
as  to  consume  or  burn,  as  far  as  possible,  all  the  smoke 
arising  from  such  furnace,  and  has  carefully  attended 
to  the  same,  and  consumed  or  burned,  as  far  as  possible,  the 
smoke  arising  from  such  furnace  (d). 

(5)  It  shall  be  the  duty  of  every  sanitary  authority  to 
enforce  the  provisions  of  this  section,  and  an  information 
shall  not  be  laid  for  the  recovery  of  any  fine  under  this  sec- 
tion except  under  the  direction  of  a  sanitary  authority  (e). 

(6)  The  provisions  of  this  Act  with  respect  to  the 
admission  of  the  sanitary  authority  into  any  premises  for 
any  purposes  in  relation  to  nuisances,  and  with  respect  to 
the  giving  of  information  of  a  nuisance,  shall  apply  in  like 
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manner  as  if  they  were  herein  re-enacted,  and  in  terms    Sect.  23. 
made  applicable  to  this  section  (/). 

(7)  This  section  shall  extend  to  the  port  of  London,  and 
as  respects  the  port  shall  be  enforced  by  the  port  sanitary 
authority  (g). 

(8)  Nothing  in  this  section  shall  alter  or  repeal  any  of 

the  provisions  of  the  City  of  London  Sewers  Act,  1851,  or  14  &  15  Vict, 
of  the  Whitechapel  Improvement  Act,  1853  (h).  {q  ^  Vict. 

The  expressions  "bakehouse,"  "premises,"  and  "owner,"  are  °' 
defined  in  s.  141,  post.    As  to  what  is  meant  by  consuming  or 
burning  the  smoke,  see  sub-s.  (4). 

(a)  This  sub-section  is  taken  from  16  &  17  Vict.  c.  128,  s.  1,  as 
amended  by  19  &  20  Vict.  c.  107,  s.  2,  repealed  by  this  Act. 

(&)  This  sub-section  is  taken  from  16  &  17  Vict.  c.  128,  s.  1, 
repealed  by  this  Act. 

As  to  what  is  meant  by  consuming  or  burning  smoke,  see 
sub-s.  (4).  The  defendant,  who  was  the  owner  and  occupier  of 
certain  premises  in  the  metropolis  used  for  the  purpose  of  manu- 
facture was  summoned  under  16  &  17  Vict.  c.  128,  s.  1,  for  negli- 
gently using  a  furnace  in  such  premises,  so  that  the  smoke  arising 
therefrom  was  not  effectually  consumed.  The  furnace  in  question 
was  constructed  so  as  to  consume  its  own  smoke,  if  carefully  used  ; 
and  the  emission  of  smoke  complained  of  was  caused  by  the  care- 
lessness of  the  stoker  employed  by  the  defendant  to  attend  to  the 
furnace.  The  defendant  was  not  personally  guilty  of  any  negli- 
gence in  connection  with  the  matter.  It  was  held  that  defendant 
was  not  criminally  responsible  for  the  negligence  of  his  servant, 
and  could  not  be  convicted  of  the  offence  (Chisholm  v.  Doulton, 
(1889),  22  Q.  B.  D.  736  ;  53  J.  P.  550  ;  68  L.  J.  M.  C.  133  ; 
60  L.  T.  96  ;  37  W.  R.  749  ;  5  T.  L.  R.  250,  437). 

Upon  similar  words  in  a  local  Act,  it  was  held  that  where  the 
owner  used  furnaces  properly  constructed,  and  employed  a  com- 
petent person  to  use  them,  but  without  his  knowledge  his  servant 
negligently  used  them  so  that  smoke  was  not  consumed,  the 
servant  only,  and  not  the  master,  could  be  convicted  ( Willcock  v, 
Smids  (1868),  32  J.  P.  565). 

A  furnace  which  is  properly  constructed  may  be  so  improperly 
used  as  to  render  the  person  using  it  liable  to  a  fine  under  this 
section  {Dumfries  Commissioners  v.  Murphy  (1884),  11  Ct.  of  Sess. 
Cas.,  4th  ser.,  p.  694). 

As  to  the  recovery  of  the  fines,  see  s.  Ill ,  post. 

(c)  This  sub-section  is  taken  from  16  &  17  Vict.  c.  128,  s.  2,  as 
amended  by  19  &  20  Vict.  c.  107,  s.  1  (repealed  by  this  Act).  A 
steamer  plied  chiefly  in  the  river,  tugging  vessels  between  the 
docks  and  parts  westward  of  the  Nore  light ;  but  also  occasionally 
tugged  vessels  towards  the  sea  eastward  of  that  point.  It  was  held 
that  the  vessel  came  within  the  corresponding  provisions  of  the 
repealed  Acts  {Walker  v.  Evans  (1859),  24  J.  P.  40  ;  29  L.  J.  M.  C. 
22).    As  to  the  recovery  of  the  fines,  see  s.  117,  post. 


62 


The  Public  Health  (London)  Act,  1891. 


Sect.  23. 

'  Note. 


Summary 
proceedings 
for  abatement 
of  nuisance 
caused  by 
smoke. 


As  to  the  liability  of  a  railway  company  for  smoke  nuisances 
caused  by  locomotives,  see  8  &  9  Yict.  c.  20,  s.  114,  and  .^1  &  .32 
Vict.  c.  119,  s.  16.  The  latter  section  was  passed  to  provide  for 
circumstances  to  which  it  was  held  that  the  former  did  not  apply. 
See  Manchester,  Sheffield,  etc.,  Rail.  Co.  v.  Wood  (1859),  2  El.  &  El. 
344  ;  24  J.  P.  38  ';  29  L.  J.  M.  C.  29  ;  1  L.  T.  (n.s.)  31  ;  South 
Eastern  and  Chatham  Rail.  Co.  v.  London  County  Council  (1901), 
65  J.  P.  568  ;  84  L.  T.  632 ;  London  County  Council  v.  Great 
Eastern  Rail.  Co.,  [1906]  2  K.  B.  312  ;  70  J.  P.  356  ;  75  L.  J. 
K.  B.  290  ;  94  L.  T.  (n.s.)  586  ;  54  W.  R.  537  ;  22  T.  L.  R.  513  ; 
4  L.  G.  R.  925.  See  also  as  to  a  nuisance  caused  by  smoke  and 
noxious  vapour  from  an  engine-shed.  Smith  v.  Midland  Rail.  Co. 
(1877),  37  L.  T.  (n.s.)  224  ;  25  W.  R.  861. 

{d)  This  sub-section  is  taken  from  16  &  17  Vict.  c.  128,  s.  3, 
now  repealed. 

(e)  This  sub-section  is  taken  from  16  &  17  Vict.  c.  128,  s.  5,  and 
19  &  20  Vict.  c.  107,  s.  3,  now  repealed.  If  the  sanitary  authority 
make  default  in  enforcing  these  provisions,  the  county  council  may 
substitute  the  necessary  proceedings  under  s.  100,  imst,  or  proceed- 
ings may  be  taken  against  the  sanitary  authority  under  s.  lQ\,po8t. 

(/)  This  provision  is  taken  from  29  &  30  Vict.  c.  90,  s.  20, 
now  repealed. 

The  powers  of  a  sanitary  authority  with  regard  to  the  entry 
upon  premises  are  regulated  by  s.  115,  ^^osi.  As  to  the  giving  of 
information  of  a  nuisance,  see  s.  3,  ante. 

((/)  As  to  the  port  sanitary  authority,  see  s.  Ill, pos<. 

(7i)  This  saving  is  repeated  from  16  &  17  Vict.  c.  128,  s.  7,  now 
repealed. 

The  Whitechapel  Improvement  Act,  1853,  except  ss.  4  and 
43 — 47^  which  do  not  relate  to  the  subject  of  this  section,  was 
repealed  by  the  Borough  of  Stepney  (Whitechapel)  Scheme,  1901, 
approved  by  Order  in  Council  of  March  25th,  1901,  made  under 
the  London  Government  Act,  1899. 

24.— 

(a)  Any  fireplace  or  furnace  which  does  not,  as  far  as 

practicable,  consume  the  smoke  arising  from  the 
comhustible  used  therein,  and  which  is  used  for 
working  engines  by  steam,  or  in  any  mill, 
factory,  dyehouse,  brewery,  bakehouse,  or  gas- 
work,  or  in  any  manufacturing  or  trade  process 
whatsoever  ;  and 

(b)  Any  chimney  (not  being  the  chimney  of  a  private 

dwelling-house)  sending  forth  black  smoke  in 
such  quantity  as  to  be  a  nuisance  (a)  ; 
shall  be  nuisances  liable  to  be  dealt  with  summarily  under 
this  Act,  and  the  provisions  of  this  Act  relating  to  those 
nuisances  shall  apply  accordingly  (li)  : 
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Provided  that  the  court  hearing  a  comphiint  against 
a  person  in  respect  of  a  nuisance  arising  from  a  fireplace 
or  furnace  which  does  not  consume  the  smoke  arising  from 
the  combustible  used  in  such  fireplace  or  furnace,  shall 
hold  that  no  nuisance  is  created,  and  dismiss  the  complaint, 
if  satisfied  that  such  fireplace  or  furnace  is  constructed  in 
such  manner  as  to  consume  as  far  as  practicable,  having 
ree-ard  to  the  nature  of  the  manufacture  or  trade,  all 
smoke  arising  therefrom,  and  that  such  fireplace  or  furnace 
has  been  carefully  attended  to  by  the  person  having  the 
charge  thereof  (c). 

(a)  Section  91  of  38  &  39  Vict.  c.  55,  which  contains  a  similar 
provision  to  that  in  clause  (b)  was  held  to  apply  to  the  chimney  of 
a  coal  mine,  subject  to  the  exemption  contained  in  s.  334  of  that 
Act  {Patterson  "v.  Chamher  Colliery  Co.  (1892),  66  J.  P.  200  ; 
8  T.  L.  R.  278). 

(6)  Ten  several  complaints  were  preferred  against  the  appellant 
under  the  Public  Health  (London)  Act,  1891,  each  of  which 
charged  that  at  premises  occupied  by  the  appellants  a  nuisance 
existed  after  notice  thereof  had  been  served  upon  them,  namely, 
that  a  chimney  (not  being  a  chimney  of  a  private  dwelling-house), 
did  on  a  specified  and  several  days  send  forth  black  smoke  in  such 
quantity  as  to  be  a  nuisance  within  the  meaning  of  s.  24  (b).  It 
was  proved  that  on  the  days  in  question  black  smoke  issued  from 
the  chimney,  which  was  180  feet  high,  from  one  to  six  times  a  day 
for  from  six  to  seventy-five  minutes  at  a  time,  sixteen  minutes  in 
all  being  the  shortest  time  for  which  it  had  issued  on  any  one  day  ; 
but  there  was  no  evidence  that  it  was  a  nuisance  to  any  particular 
person.  The  magistrate  found  that  the  black  smoke  on  each 
of  the  days  amounted  to  a  nuisance  and  convicted  the  appellants 
on  each  complaint : — Held,  that  there  was  evidence  upon  which  he 
could  properly  convict  the  appellants  on  each  complaint  (South 
London  Electric  Siqjj^ly  Corporation  v.  Perrin,  [1901]  2  K.  B.  186  ; 
65  J.  P.  627  ;  70  L.  J.  K.  B.  643  ;  84  L.  T.  630  ;  49  W.E.  539  ; 
17  T.  L.  R.  475). 

As  to  what  is  a  private  dwelling-house  for  the  purposes  of  the 
section,  see  Queen  Anne'a  Mansions  v.  Westminster  Corporation 
(1901),  46  Sol.  J.  70. 

A  London  clubhouse  contained  five  bedrooms  for  the  use  of 
members,  and  other  bedrooms  for  the  use  of  the  staff.  In  the 
basement  there  were  several  covered-in  cooking  ranges  and  a 
vertical  boiler  with  furnace  attached.  The  smoke  from  these 
discharged  into  one  flue,  and  caused  black  smoke  to  issue  from  the 
chimney.  A  magistrate  having  dismissed  a  summons  against  the 
secretary  for  failing  to  comply  with  a  notice  requiring  him  to  abate 
the  nuisance  : — Held,  that  the  chimney  was  not  the  chimney  of  a 
"  private  dwelling-house  "  so  as  to  come  within  the  exemption 
contained  in  s.  24  (b)  of  the  Act,  and  that  the  magistrate  ought  to 
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Sect  24     have  convicted  the  respondent  (McNair  v.  Baker,  [1904]  1  K.  B. 
■    208  ;  68  J.  P.  GG  :  73  L.  J.  K.  B.  120  ;  90  L.  T.  24  ;  20  T.  L.  E. 
Note.      95  ;  2  L.  G.  R.  143). 

Section  24  (b)  applies  to  the  funnel  of  a  steam  tug  sending  forth 
black  smoke  in  such  quantity  as  to  be  a  nuisance  {Tough  v.  Hopkhi'<. 
ri9041  1  K.  B.  804  ;  68  J.  P.  274  ;  73  L.  J.  K.  B.  628  ;  90  L.  T. 
672  ;  52  W.  R.  605  ;  20  T.  L.  R.  323  ;  2  L.  G.  R.  1213). 

When  an  order  made  by  justices  for  the  abatement  of  :i 
nuisance  arising  from  a  chimney  sending  forth  black  smoke  in  sucli 
quantity  as  to  be  a  nuisance  was  persistently  disregarded,  nineteen 
separate   informations  were   laid,   and   the   same   number  of 
summonses  issued  in  respect  of  as  many  acts  of  disobedience,  each 
committed  on  a  difeerent  day,  by  sending  forth  black  smoke.  At 
the  hearing  the  full  penalty  of  10s.  was  imposed  for  the  ofiEence 
alleged  in  each  summons,  and  the  offenders  were  also  ordered 
to  pay  15s.  costs  on  the  first  summons,  and  16s.  costs  on  every 
other.    They  objected  that  their  disobedience  was  but  one  default, 
and  that  the  divers  acts  complained  of  should  have  been  charged 
in  a  single  summons,  to  which  only  one  set  of  costs  would  have 
attached  ;  and  they  obtained  a  rule  calling  upon  the  justices  to 
state  a  case  under  20  &  21  Yict.  c.  43  -.—Held,  that  each  daily 
emission  of  smoke  was  a  separate  act  of  disobedience,  for  which  a 
separate  summons  might  be  lawfully  issued,  and  that  under  the 
cii-cumstances  the  justices  had  not  so  exercised  their  discretion  in 
awarding  costs  as  to  render  the  interference  of  the  court  necessary 
(R.  V.  Waterhoiise  (1872),  L.  R.  7  Q.  B.  545  ;  36  J.  P.  471  ; 
41  L.  J.  M.  C.  115  ;  26  L.  T.  (n.s.)  761  ;  20  W.  R.  712). 

A  prohibition  order  made  under  s.  5  of  the  Act  in  respect  of  a 
nuisance  arising  from  the  emission  of  black  smoke  from  a  chimney 
is  not  invalid  because  it  does  not  specify  the  works  to  be  executed 
by  the  defendant  for  the  purpose  of  abating  or  preventing  the 
recurrence  of  the  nuisance,  notwithstanding  that  the  defendant 
may  have  requu-ed  them  to  be  specified  {Central  London  Ea,l. 
Co  y.  Hammersmith  Borough  Council  (1904),  68  J  P.  217  ;  73  L  J. 
K  B.  623  ;  90  L.  T.  645  ;  2  L.  G.  R.  446,  and  see  MtUard  v. 

Wastall,  aide,  p.  27).  „       ,  •  •  • 

On  March  18th,  1904,  the  occupier  of  certam  Premises  in 
London  was  required  by  notice  under  s.  4  of  the  Act  f  orth^vith  to 
abate  a  nuisance  consisting  in  a  chimney  sending  forth  black 
smoke.    From  that  date  to  January  5th,  1906,  no  further  nuisance 
due  to  the  chimney  was  observed  ;  but  on  the  latter  date  the 
chimney  again  sent  forth  black  smoke  whereupon  the  occupier  was 
summoned  for  an  alleged  breach  of  the  notice  of  1904     T  e 
magistrate  dismissed  the  summons  subject  to  a  case  in  which  he 
stated  that  as  the  notice  required  the  abatement  of  the  nuisance 
forthwith,  and  no  further  nuisance  occurred  until  January  otli, 
1906,  it  must  be  assumed  that  immediately  "P?"  ^^^^^^Pj  ,  J* 
the  notice  the  nuisance  was  abated,  and  that  he  had  dismissed  t  e 
summons  on  the  ground  that  it  was  out  of  time  under  s.  11  of  ttie 
Summary  Jurisdiction  Act,  1848  :-Held,  without  deciding  whethe 
Tu  of  the  Summary  Jurisdiction  Act,  1848,  had  any  Hf^^^^  ^n 
to  the  case,  that  no  connection  between  the  nuisance  of  Maich, 
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11104,  and  that  of  January,  1906,  was  established,  and  on  the     Sect.  24. 
around  that  the  decision  of  the  magistrate  could  not  be  reversed  - 
(Battersea  Borough  Conncil  v.  Goenj  (190G),  71J.  P.  11  ;  5  L.  G.  R.  Note. 

u->). 

(c)  The  proviso  to  this  section  applies  only  to  the  fireplaces  or 
furnaces  mentioned  in  clause  (a).  When,  therefore,  a  person 
is  charged  with  the  offence  of  allowing  a  chimney  to  send  forth 
black  smoke  in  such  quantity  as  to  be  a  nuisance,  it  is  no  defence 
that  the  furnace  was  properly  constructed  and  used  {Weehes\.  King 
(1885),  49  J.  P.  709  ;  53  L.  T.  (n.s.)  51).  An  attempt  was  made 
to  question  this  decision  in  Ex  parte  Scliofielcl  (1891),  39  W.  R. 
580,  but  the  Divisional  Court,  on  a  motion  for  a  rule  to  a 
magistrate  to  state  a  case,  held  that  they  were  bound  by  Weehes  v. 
King,  and  the  Court  of  Appeal  held  that  the  matter  being  criminal, 
no  appeal  lay  from  this  decision.  Where  a  chimney,  not  belonging 
to  a  private  house,  sends  forth  black  smoke  so  as  to  be  a  nuisance, 
it  is  not  necessary  in  proceedings  to  abate  it  to  prove  that  the 
smoke  is  injurious  to  health  (GasJcell  v.  Bayley  (1874),  38  J.  P. 
805  ;  80  L.  T.  (n.s.)  516).  The  respondents  were  summoned  for 
sending  forth  black  smoke  on  a  certain  day,  from  a  chimney  of 
premises  belonging  to  them  (not  being  the  chimney  of  a  private 
dwelling-house),  in  such  quantity  as  to  be  a  nuisance  within  29  & 
30  Vict.  c.  90,  s.  19.  At  the  hearing  proof  was  given  that  black 
smoke  issued  from  the  chimney  on  the  day  named  so  as  to  be 
a  nuisance,  and  that  the  premises  were  in  the  occupation  of  the 
respondents  and  used  as  a  factory.  No  evidence  was  adduced 
to  show  that  any  inquiry  had  been  made  to  find  out  who  had  charge 
of  the  furnaces  causing  the  smoke  at  the  time  of  the  emission  and 
the  justices  discharged  the  respondents.  It  was  held  that  the 
respondents  were  properly  summoned  as  the  persons  by  whose 
permission  the  nuisance  arose,  and  were  responsible  as  such  if  the 
person  causing  the  smoke  to  issue  was  their  servant  {Barnes  v. 
yli;ro?/fZ(1872),L.  R.  7Q.B.474  ;  37  J.P.  116  ;  41  L.  J.M.  C.  110  ; 
26  L.  T.  (N.s.)  692  ;  20  W.  R.  671).  This  decision  was  followed  in 
Niven  V.  Greaves  (1890),  54  J.  P.  548.  There  G.'s  mill  sent  forth 
black  smoke  more  than  ten  minutes.  The  furnace  was  properly 
constructed  and  efficient  firemen  superintended,  and  the  stoker's 
own  negligence  was  the  sole  cause  of  the  smoke.  G-.  was  sum- 
moned for  an  offence  contrary  to  38  &  39  Yict.  c.  55,  s.  96.  It  was 
held  that  the  justices  were  wrong  in  dismissing  the  charge,  and  in 
holding  that  Gr.  was  not  liable.  The  court  distinguished  Chisholiii  v. 
Doulton,  a)ite,  -p.  61,  which  was  decided  with  reference  to  another 
enactment  reproduced  in  the  last  section. 

The  Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict.  c.  34), 
s.  108,  imposes  a  penalty  on  persons  so  negligently  using  a  furnace 
as  not  "  to  consume  the  smoke  "  arising  from  it.  The  Birmingham 
Improvement  Act,  1851  (14  &  15  Vict.  c.  xciii),  s.  55,  incorporates 
the  above  section,  but  provides  that  the  words  "  consume  the 
smoke  "  shall  not  be  in  all  cases  read  as  "  consume  all  the  smoke," 
and  that  the  penalty  may  be  remitted  if  the  person  summoned 
under  that  section  has  so  constructed  or  altered  his  furnace  as  to 
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consume  as  far  us  inmihle  its  smoke,  "and  has  carefully  attended 
to  the  same,  and  consumed  an  fur  an  inmihle  "  its  smoke.  On 
an  information  against  the  appellant  for  so  negligently  using  his 
furnace  as  not  to  consume  its  smoke,  it  was  not  shown  that  the 
furnace  was  improperly  constructed  ;  it  was  found  it  was  capable 
of  consuming  more  smoke  than  it,  in  fact,  did  ;  but  to  use  the 
means  provided  for  that  purpose  would  render  it  impossible  to 
carry  on  the  appellant's  trade  with  that  furnace.  The  appellant 
was  convicted.  It  was  held  that  (assuming  the  furnace  to  be 
properly  constructed)  "as  far  as  possible"  meant  as  far  as 
possible  consistently  with  carrying  on  the  trade  in  which  the 
furnace  was  employed  ;  and  that  the  appellant  was  wrongly 
convicted  {Cooper  v.  Woolley  (1867),  L.  R.  2  Ex.  88  ;  31J.  P. 
135  ;  36  L.  J.  M.  C.  27  ;  15  L.  T.  (n.s.)  539  ;  15  W.  R.  450). 

In  Barnes  v.  Norrh  (1876),  41  J.  P.  150,  B.  charged  N.  that 
black  smoke  issued  from  certain  chimneys  on  his  premises  so  as  to 
cause  a  nuisance.  There  were  five  separate  chimneys  together, 
each  used  for  a  separate  purpose.  N.  objected  that  the  summons 
was  bad  for  not  showing  from  which  chimney  the  smoke  was  said 
to  issue  -.—Held,  that  the  justices  were  wrong  in  allowing  this 
objection,  and  that  they  ought  to  have  heard  the  evidence  and 
made  their  order  as  to  one  or  more  of  the  chimneys.  Semhle,  per 
Cleasby,  B.,  that  if  there  were  several  chimneys  together  which 
sent  forth  smoke,  though  each  might  not  of  itself  send  forth 
sufficient  to  be  a  nuisance,  yet  an  ofeence  might  be  committed. 

As  to  proceedings  in  respect  of  an  ofEence  under  s.  30  of  the 
Highways  and  Locomotives  (Amendment)  Act,  1878,seePi«i2n-e;-s  v. 
GJasse  (1891),  55  J.  P.  663  ;  7  T.  L.  R.  438  ;  Rex  v.  Wilhraliam 

(1907)  ,  71  J.  P.  336  ;  and  Star  Onimhiis  Co.  {London),  Limited  v. 
Taqq  (1907)  71  J.  P.  352  ;  and  under  that  Act  and  the  Loco- 
motives on  Highways  Act,  1896,  s.  1,  Hiudle  and  Pulmer  v.  Nobktt 

(1908)  ,  72  J.  P.  373  ;  99  L.  T.  26  ;  6  L.  G.  R.  825. 

Workshops  and  Baheliouses. 
25.— (1)  Where,  on  the  certificate  of  a  medical  officer 
of  health  or  sanitary  inspector  (a),  it  appears  to  any 
sanitary  authority  that  the  lime  washing,  cleansing,  or 
purifying  of  any  workshop  {h)  (other  than  a  bakehouse)  (c), 
or  of  any  part  thereof,  is  necessary  for  the  health  of  the 
persons  employed  therein,  the  sanitary  authority  shall 
serve  notice  in  writing  {d)  on  the  owner  or  occupier  of  the 
workshop  to  limewash,  cleanse,  or  purify  the  workshop  or 
part,  as  the  case  requires,  within  the  time  specified  m  the 
notice  ;  and,  if  the  person  on  whom  notice  is  so  served 
fails  to  comply  therewith,  he  shall  be  liable  to  a  fine 
not  exceeding  five  pounds,  and  to  a  further  fine  not 
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exceeding  ten  shillings  for  every  day  during  which  he  Sect.  25. 
continues  to  make  default  after  conviction  {e)  ;  and  the 
sanitary  authority  may,  if  they  think  fit,  cause  the  work- 
shop or  part  to  be  limewashed,  cleansed,  or  purified,  and 
may  recover  in  a  summary  manner  the  expenses  incurred 
by  them  in  so  doing  from  the  person  on  whom  the  notice 
was  served  (/). 

(2)  This  section  shall  apply  to  any  factory  which  is 
not  subject  to  the  provisions  of  the  Factory  and  Workshop  41  &  42  Vict. 
Act,  1878,  and  the  Acts  amending  the  same,  and  to  any  °" 
workplace,  in  like  manner  as  it  applies  to  a  workshop  {g). 

(a)  As  to  the  appointment  of  medical  officers  and  sanitary 
inspectors,  see  ss.  106,  101  ^  post. 

(b)  This  Act  does  not  contain  any  definition  of  a  "  workshop," 
but  it  is  evident  from  the  next  sub-section  that  it  is  to  be 
distinguished  from  a  factory  and  a  workplace.    The  Factory  and 
Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  149,  contains  definitions 
of  the  terms  "factory"  and  "workshop,"  and  no  doubt  the 
expression  "  workshop  "  as  used  in  the  text,  is  intended  to  have 
the  same  meaning  as  in  that  Act.    It  is  there  provided  that  the 
expression  "textile  factory"  means  "Any  premises  wherein  or 
within  the  close  or  curtilage  of  which  steam,  water  or  other 
mechanical  power  is  used   to   move   or   work   any  machinery 
employed  in  preparing,  manufacturing  or  finishing  or  in  any 
process  incident  to  the  manufacture  of  cotton,  wool,  hair,  silk, 
flax,  hemp,  jute,  tow,  china-grass,  cocoa-nut  fibre  or  other  like 
material,  either  separately  or  mixed  together  or  mixed  with  any 
other  material,  or  any  fabric  made  thereof  :  Provided  that  print 
works,  bleaching  and  dyeing  works,  lace  warehouses,  paper  mills, 
flax  scutch  mills,  rope  works  and  hat  works  shall  not  be  deemed  to 
be  textile  factories."    The  expression  "  non-textile  factory  "  means 
(a)  any  works,  warehouses,  furnaces,  mills,  foundries,  or  places 
named  in  Part  I.  of  the  Sixth  Schedule  (i.e.,  print  works,  bleaching 
and  dyeing  works,  earthenware  works,  lucif  er-match  works,  percus- 
sion-cap works,  cartridge  works,  paper-staining  works,  fustian- 
cutting  works,  blast  furnaces,  copper  mills,  iron  mills,  foundries, 
metal  and  india-rubber  works,  paper  mills,  glass  works,  tobacco 
factories,  letterpress   printing   works,  bookbinding    works,  flax 
scutch  mills,  electrical  stations)  ;  (b)  and  any  premises  or  places 
named  in  Part  II.  of  the  said  Schedule  (i.e.,  hat  works,  rope  works, 
bakehouses,  lace   warehouses,  ship-building  yards,  quarries,  pit 
banks,  dry  cleaning,  carpet  beating,  and  bottle  washing  works) 
wherein,  or  within  the  close  or  curtilage  or  precincts  of  which 
steam,  water,  or  other  mechanical  power  is  used  in  aid  of  the 
manufacturing  process  carried  on  there  ;  (c)  and  any  premises 
wherein,  or  within  the  close  or  curtilage,  or  precincts  of  which,  any 
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Sect  25.     manual  labour  is  exercised  by  way  of  trade,  or  for  purposes  of 
—       gain  in^or  incidental  to  any  of  the  following  purposes,  namely  : 
Note       (-j)  the  making  of  any  article,  or  of  part  of  any  article  ;  or  (u)  thfi 
altering,  repairing,  ornamenting,  or  finishing  of  any  article  ;  or 
(iii)  the  adapting  for  sale  of  any  article,  and  wherein,  or  withm  the 
close  or  curtilage  or  precincts  of  which,  steam,  water,  or  other 
mechanical  power  is  used  in  aid  of  the  manufacturing  process 
carried  on  there.    The  expression  "  factory  "  means  textile  factory 
and  non-textile  factory,  or  either  of  those  descriptions  of  factories. 
The  expression   "tenement  factory"  means   a  factory  where 
mechanical  power  is  supplied  to  different  parts  of  the  same  build- 
in  <^   occupied   by  difeerent  persons   for  the  purpose  of  any 
manufacturing  process  or  handicraft,  in  such  manner  that  those 
parts  constitute  in  law  separate  factories,  and,  for  the  purposes  of 
the  provisions  of  the  Act  with  respect  to  tenement  factories,  all 
buildings  situate  within  the  same  close  or  curtilage  shall  be  treated 
as  one  building.    The  expression     workshop  "  means  :  (a)  Any 
premises  or  place  named  in  Part  II.  of  the  Sixth  Schedule  which 
are  not  a  factory  ;  (b)  and  any  premises,  room,  or  place  not  being 
a  factory,  in  which  premises,  room,  or  place,  or  within  the  close  or 
curtilage  or  precincts  of  which  premises,  any  manual  labour  is 
exercised  by  way  of  trade  or  for  purposes  of  gam  in  or  incidental 
to  any  of  the  following  purposes,  namely  :  (i)  the  making  ot  any 
article  or  of  part  of  any  article  ;  or  (ii)  the  altormg  repairing, 
ornamenting,  or  finishing  of  any  article  ;  or  (m)  the  adapting  tor 
sale  of  an  article,  and  to  or  over  which,  premises,  room,  or  place 
the  employer  of  the  persons  working  therein  has  the  right  ot 
access  or  control.     The  expression  "  workshop  "  includes  a  tene- 
ment workshop.    The  expression  "  tenement  workshop  means 
any  workplace  in  which,  with  the  permission  of  or  under  agree- 
ment with  the  owner  or  occupier,  two  or  more  persons  carry  on 
any  work  which  would  constitute  the  workplace  a  workshop  i±  the 
persons  working  therein  were  in  the  employment  of  the  owner  or 
occupier.    A  part  of  a  factory  or  workshop  may,  with  the  approval 
in  writing  of  the  chief  inspector,  be  taken  for  the  purposes  of  the 
Act  to  be  a  separate  factory  or  workshop.    A  room  solely  used 
for  the  purpose  of  sleeping  therein  shall  not  be  deemed  to  form 
part  of  the  factory  or  workshop  for  the  purposes  of  the  Act. 
Where  a  place  situate  within  the  close,  curtilage,  or  precincts 
forming  a  factory  or  workshop  is  solely  used  for  some  purpose 
other  than  the  manufacturing  process  or  l^f  ^^i^^''^^*  ^'T^nnl-'J 
the  factory  or  workshop  that  place  shall  not  be  deemed  to  f o i^i  Pa^ 
of  the  factory  or  workshop  for  the  purposes  «f  b"^/,^f ' 

if  otherwise  it  would  be  a  factory  or  workshop  be  deemed  to  be  a 
separate  factory  or  workshop,  and  be  J«g"l^*f^/XfinH  o 
place  or  premises  shall  not  be  excluded  from  the  definition  of  a 
factory  o?  workshop  by  reason  only  that  the  place  or  premises  is 
or  are,  in  the  open  air. 

(c)  The  expression  "  bakehouse"  is  defined  by  s.  Ul.po.^t. 
(rZ)  As  to  the  authentication  and  service  of  this  notice,  see 
ss.  127,  128,  post. 

(e)   As  to  the  recovery  of  this  fine,  see  s.  117,  j^osi. 
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(/)  This  means  by  complaint  to  a  court  of  summary  jurisdiction     Sect.  25. 
under  the  Summary  Jurisdiction  Acts.    See  42  &  43  Vict.  c.  49, 
s.  51  (3). 

(g)  Section  125  of  the  Factory  and  Workshop  Act,  1901,  is  as 
foliows  :  "  For  the  purpose  of  their  duties  with  respect  to  work- 
shops and  workplaces  under  this  Act  and  under  the  law  relating  to 
public  health,  the  district  council  and  their  officers  shall,  without 
prejudice  to  their  other  powers,  have  all  such  powers  of  entry, 
inspection,  taking  legal  proceedings  or  otherwise  as  an  inspector 
under  this  Act."  Section  155  states  :  "  The  powers  conferred  by 
this  Act  on  district  councils  shall  be  in  addition  to,  and  not  in 
substitution  for,  any  other  powers  which  they  may  possess." 

Subject  to  the  exceptions  named  in  s.  153,  references  in  that 
Act  to  a  district  council  and  the  district  thereof  are,  as  regards  the 
city  of  London,  to  be  construed  as  references  to  the  court  of 
common  council  and  the  city,  and  as  regards  any  other  part  of 
the  administrative  county  of  London,  as  references  to  the  council 
of  a  metropolitan  borough  and  the  metropolitan  borough. 

The  Factory  and  "Workshop  Act,  1878,  is  repealed  by  the 
Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22).  As  to  the 
factories  to  which  the  last-named  Act  applies,  see  note  (5),  supra. 

Section  2  of  the  last-named  Act,  as  to  the  sanitary  condition  of 
workshops  and  workplaces,  does  not  apply  to  any  workshop  or 
workplace  to  which  the  Public  Health  (London)  Act,  1891,  applies. 
See  s.  2  (5)  of  the  Factory  and  Workshop  Act,  1901. 

The  Act  contains  no  definition  of  a  "  workplace,"  nor  is  the 
expression  defined  in  the  Public  Health  Act,  1875,  or  the  Factory 
and  Workshop  Act,  1901,  though  it  is  used  in  s.  91  of  the  former, 
and  in  s.  2  of  the  latter  Act.  It  appears  to  apply  to  a  place  where 
work  in  the  way  of  a  trade  or  business  is  carried  on,  but  which 
fails  in  some  respects  to  satisfy  the  definition  of  a  workshop.  See 
BeiDtett  V.  Harding,  cited  in  the  notes  to  s.  38,  i^osf. 


26. — (1)  Sections  thirty-four,  thirty-five,  and  eighty-  Enactments 
one  of  the  Factory  and  Workshop  Act,  1878,  and  sections  SSs. 
fifteen  and  sixteen  of  the  Factory  and  Workshop  Act  41  &  42  Vict. 
Amendment    Act,  1883  (which   rekte    to   cleanliness,  45^^47  Vict, 
ventilation,   and   other   sanitary   conditions),   shall,   as  c.  53. 
respects   every   bakehouse   which    is   a   workshop,  be 
enforced  by  the  sanitary  authority  of  the  district  in  which 
the  bakehouse  is  situate,  and  they  shall   be  the  local 
authority  within  the  meaning  of  those  sections  (a). 

(2)  For  the  purposes  of  this  section,  the  provisions  of 
this  Act  with  respect  to  the  admission  of  the  sanitary- 
authority  and  their  officers  into  any  premises  for  any 
purpose  in  relation  to  nuisances  shall  apply  in  like  manner 
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Sect.  26.    as  if  they  were  herein  re-enacted  and  in  terms  made 

  applicable  to  this  section  ;  and  every  person  refusing  or 

failing  to  allow  the  sanitary  authority  or  their  officer  to 
enter  any  premises  in  pursuance  of  those  provisions  for 
the  purposes  of  this  section  shall  be  subject  to  a  fine  {b). 

(a)  The  expression  "bakehouse  "  is  defined  by  s.  141,  j^oat. 

The  Factory  and  Workshop  Act,  1878,  and  the  Factory  and 
Workshop  Act  Amendment  Act,  1883,  are  repealed  by  the  Factory 
and  Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  161,  and  Sched.  VII., 
Part  I.  The  last-named  Act  contains  the  following  provisions  as 
to  bakehouses,  and  it  will  be  noticed  that  s.  101  is  to  have  -eflEect 
as  if  it  were  included  among  the  provisions  relating  to  bakehouses 
which  are  referred  to  in  s.  26  of  the  Public  Health  (London)  Act, 
1891  : 

(iii)  Baltelumsas. 

97._(1)  It  shall  not  be  lawful  to  let  or  suffer  to  be  occupied  or  to 
occupy  any  room  or  place  as  a  bakehouse,  unless  the  following  regulations 

are  complied  with  :  v  -i-i.- 

(a)  A  water-closet,  earth-closet,  privy  or  ashpit  must  not  be  withm  or 

communicate  directly  with  the  bakehouse  ; 

(b)  Every  cistern  for  supplying  water  to  the  bakehouse  must  be  separate 

and  distinct  from  any  cistern  for  supplying  water  to  a  water- 
closet  * 

(c)  A  drain  or  pipe  for  carrying  off  fsecal  or  sewage  matter  must  not 

have  an  opening  within  the  bakehouse. 
(2)  If  any  person  lets  or  suffers  to  be  occupied  or  occupies  any  room  or 
place  as  a  bakehouse  in  contravention  of  this  section  he  shall  be  liable  to  a 
fine  not  exceeding  forty  shillings,  and  to  a  further  fine  not  exceeding  five 
shillings  for  every  day  during  which  any  room  or  place  is  so  occupied  atter 
a  conviction  under  this  section. 

98  —(1)  Where  a  court  of  summary  jurisdiction  is  satiisfied,  on  the 
prosecution  of  an  inspector  or  a  district  council,  that  any  room  or  place  used 
as  a  bakehouse  is  in  such  a  state  as  to  be  on  sanitary  grounds  unfat  for  use 
or  occupation  as  a  bakehouse,  th^  occupier  of  the  bakehouse  shall  be  liable 
to  a  fine  not  exceeding,  for  the  first  offence,  forty  shillings  and,  for  any 
subsequent  offence,  five  pounds.  .  . 

r2^  The  court  of  summary  jurisdiction,  m  addition  to  or  instead  ot 
inflicting  a  fine,  may  order  means  to  be  adopted  by  the  occupier,  within 
the  time  named  in  the  order,  for  the  purpose  of  removing  the  ground  of 
complaint.  The  court  may,  on  application,  enlarge  the  time  so  named  ;  but, 
if  after  the  expiration  of  the  time  as  originally  named  or  enlarged  by 
subsequent  order  the  order  is  not  complied  with,  the  occupier  shall  be 
liable  to  a  fine  not  exceeding  one  pound  for  every  day  that  the  non- 
compliance continues.  j    „  .t, 
qq  _ri~)  All  the  inside  walls  of  the  rooms  of  a  bakehouse,  and  ail  the 
ceilings  or  tops  of  those  rooms  (whether  those  walls,  ceilings  or  tops  are 
nlastefed  or  not)  and  all  the  passages  and  staircases  of  a  bakehouse  must 
either  be  painted  with  oil  or  varnished  or  be  limewashed  or  be  partly 
nainted  or  varnished  and  partly  limewashed  ;  and       .  ,    ,  ^,  ,  ■  „ 
^  rS  where  the  bakehouse  is  painted  with  oil  or  varnished,  there  mus  e 
three  coats  of  paint  or  varnish  and  the  paint  or  varnish  must  be 
renewed  once  at  least  in  every  seven  years  and  must  be  washed 
with  hot  water  and  soap  once  at  least  in  every  six  months  ;  and 
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(h)  where  the  bakehouse  is  limewashed,  the  limevvashing  must   be     Sect.  26. 

renewed  once  at  least  in  every  six  months.   

(2)  A  bakehouse  in  which  there  is  a  contravention  of  this  section  shall  Note. 
be  deemed  not  to  be  kept  in  conformity  with  this  Act. 

100.  — (1)  A  place  on  the  same  level  with  a  bakehouse  and  forming 
part  of  the  same  building  may  not  be  used  as  a  sleeping  place,  unless  it  is 
constructed  as  follows  ;  that  is  to  say, 

(a)  is  effectually  separated  from  the  bakehouse  by  a  partition  extending 

from  the  floor  to  the  ceiling  ;  and 

(b)  has  an  external  glazed  window  of  at  least  nine  superficial  feet  in 

area,  of  which  at  the  least  four  and  a  half  superficial  feet  are 

made  to  open  for  ventilation. 
(2)  If  any  person  lets  or  occupies  or  continues  to  let  or  knowingly 
suffers  to  be  occupied  any  place  contrary  to  this  section,  he  shall  be  liable 
to  a  fine  not  exceeding,  for  the  first  offence,  twenty  shillings,  and,  for  any 
subsequent  offence,  five  pounds. 

101.  — (1)  An  underground  bakehouse  shall  not  be  used  as  a  bakehouse 
unless  it  was  so  used  at  the  passing  of  this  Act. 

(2)  Subject  to  the  foregoing  provision,  after  the  first  day  of  .January 
one  thousand  nine  hundred  and  four  an  underground  bakehouse  shall  not 
be  used  unless  certified  by  the  district  council  to  be  suitable  for  that 
purpose. 

(3)  For  the  purpose  of  this  section  an  underground  bakehouse  shall 
mean  a  bakehouse  any  baking  room  of  which  is  so  situate  that  the  surface 
of  the  floor  is  more  than  three  feet  below  the  surface  of  the  footway  of  the 
adjoining  street  or  of  the  ground  adjoining  or  nearest  to  the  room.  The 
expression  "baking  room"  means  any  room  used  for  baking  or  for  any 
process  incidental  thereto. 

(4)  An  underground  bakehouse  shall  not  be  certified  as  suitable  unless 
the  district  council  is  satisfied  that  it  is  suitable  as  regards  construction, 
light,  ventilation  and  in  all  other  respects. 

(o)  This  section  shall  have  effect  as  if  it  were  included  among  the 
provisions  relating  to  bakehouses  which  are  referred  to  in  section  twenty- 
six  of  the  Public  Health  (London)  Act,  1891. 

(6)  If  any  place  is  used  in  contravention  of  this  section,  it  shall  be 
deemed  to  be  a  workshop  not  kept  in  conformity  with  this  Act. 

(7)  In  the  event  of  the  refusal  of  a  certificate  by  the  district  council,  the 
occupier  of  the  bakehouse  may,  within  twenty-one  days  from  the  refusal, 
by  complaint  apply  to  a  court  of  summary  jurisdiction  and,  if  it  appears  to 
the  satisfaction  of  the  court  that  the  bakehouse  is  suitable  for  use  as 
regards  construction,  light,  ventilation,  and  in  all  other  respects,  the  court 
shall  thereupon  grant  a  certificate  of  suitability  of  the  bakehouse,  which 
shall  have  effect  as  if  gr.i.nted  by  the  district  council. 

(8)  Where  any  place  has  been  let  as  a  bakehouse,  and  the  certificate 
required  by  this  section  cannot  be  obtained  unless  structural  alterations  are 
made,  and  the  occupier  alleges  that  the  whole  or  part  of  the  expenses  of 
the  alterations  ought  to  be  borne  by  the  owner,  he  may  by  complaint  apply 
to  a  court  of  summary  jurisdiction,  and  that  court  may  make  such  order 
concerning  the  expenses  or  their  apportionment  as  appears  to  the  court  to 
be  just  and  equitable,  under  the  circumstances  of  the  case,  regard  being 
had  to  the  terms  of  any  contract  between  the  parties  ;  or  in  the  alternative 
the  court  may,  at  the  request  of  the  occupier,  determine  the  lease. 

102.  As  respects  every  retail  bakehouse,  the  provisions  of  this  Part  of 
this  Act  shall  be  enforced  by  the  district  council  of  the  district  in  which 
the  retail  bakehouse  is  situate,  and  not  by  an  inspector ;  and  for  the 
purposes  of  this  section  the  medical  oflicer  of  health  of  the  distinct  council 
shall  have  and  may  exercise  all  the  powers  of  entry,  inspection,  taking 
legal  proceedings  and  otherwise  of  an  inspector. 
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Sect.  26.        In  this  section  the  expression  " retail  bakehouse"  means  any  bakehouse 

 1_  '     or  place,  not  being  a  factory,  the  bread,  biscuits  or  confectionery  baked  in 

Note.       which  are  sold,  not  wholesale,  but  by  retail,  in  some  shop  or  place  occuji'ed 
with  the  bakehouse. 

See  note  (r/),  ante,  p.  G9,  as  to  the  meaning  of  the  term  "  district 
council." 

Premises  which  have  long  been  used  as  an  undergi-ound  bake- 
house, although  vacant  at  the  passing  of  the  Act,  may,  if  the 
owner  was  then  seeking  a  tenant  for  them  as  a  bakehouse,  be 
considered  to  be  used  as  a  bakehouse  within  the  meaning  of  s.  101. 
See  Schv-erzerhof  v.  WilM»s,  [1898]  1  Q.  B.  640;  62  J.  P.  247  ; 
67  L.  J.  Q.  B.  476  ;  78  L.  T.  (x.s.)  229  ;  19  Cox  C.  C.  22. 

Section  101  of  the  Factory  and  Workshop  Act,  1901,  absolutely 
prohibits  the  use  of  underground  bakehouses  after  January  1st. 
1904,  unless  certified  as  structurally  suitable  for  the  purpose  by 
the  local  authority  (Evarifi  v.  Gallo7i  (1904),  68  J.  P.  537  : 
2  L.  G.R.  1004). 

By  a  lease  made  in  1903  premises  were  let  for  a  term  of 
twenty-one  years,  at  a  yearly  rent  of  £50,  as  an  underground 
bakehouse.  The  lease  contained  a  covenant,  that  the  lessee 
would  during  the  term  "  pay  all  existing  and  future  taxes,  rates, 
duties,  assessments,  impositions  and  outgoings  of  every  description 
for  the  time  being  payable  either  by  landlord  or  tenant  in  respect 
of  the  premises  respectively  (except  landlord's  property  tax)." 
The  certificate  of  suitability,  required  by  s.  101  of  the  Factory 
and  Workshop  Act,  1901,  could  not  be  obtained  unless  structural 
alterations  were  made  in  the  premises  -.—Held,  that  the  expenses 
of  the  alterations  were  "  impositions  and  outgoings  "  withm  the 
meaning  of  the  covenant,  and  therefore  that  they  must  be  bojne 
bv  the  lessee  (GoldsteAn  v.  HolUugswortli,  [1904]  2  K.  B.  578  • 


68  J.  P.  383  ;  73  L.  J.  K.  B.  826  ;  91  L.  T.  85  ;  20  T.  L. 


R. 


550  ;  2  L.G-.  R.  879). 

By  a  lease  granted  in  1899  premises  were  let  for  a  term  of 
twenty-one  years,  at  a  yearly  rental  of  £70,  as  an  underground 
bakehouse.  The  lease  contained  a  covenant  by  the  tenant  to 
pay  "  all  existing  and  future  taxes,  rates,  assessments,  and  out- 
goings of  every  description,  whether  parliamentary,  parochial,  or 
otherwise  for  the  time  being,  payable  either  by  the  landlord  or 
tenant  in  respect  of  the  said  premises  (except  landlord  s  property 
tax)  "  As  a  certificate  of  suitability  of  the  bakehouse  could  not 
otherwise  be  obtained,  certain  structural  alterations  were  made  ni 
the  premises.  The  expenses  of  the  alterations  having  been  paid 
by  the  tenant,  the  magistrate  made  an  order  under  s.  101  (8)  ot 
the  Factory  and  Workshop  Act,  1901,  apportioning  part  of  the 
expenses  tfpon  the  landlord  i-ITeW,  that  the  expenses  were 
"outgoings"  within  the  meaning  of  the  covenant  ;  that  as  the  e 
was  an  express  covenant  applicable  to  the  expenses,  the  niagis  e 
had  no  jurisdiction  under  the  sub-section  to  take  into  accoun  the 
other  circumstances  of  the  case  ;  and,  theref  ore  that  the  magisti ate 
was  wrong,  and  the  expenses  must  be  bonie  by  the  tenant^l^rm  v 
Beal,  [1904]  2  K.  B.  585  ;  68  J.  P.  542  ;  73  L  J.  K.  B.  830  , 
91  L.  T.  486  ;  20  T.  L.  R.  682  ;  2  L.  G.  R.  H  ^  !)• 
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These  cases  were  followed  in  Stuchey  v.  HooU  (1905),  G9  J.  P.  Sect.  26. 
119  ;  3  L.  G.  R.  633.  There  it  was  held  that  the  High  Court 
has  jurisdiction  to  entertain  a  suit  brought  under  a  covenant  in 
a  lease  by  the  landlord  against  the  tenant  of  an  underground 
bakehouse  for  expenses  incurred  in  making  the  structural  iilterations 
required  by  the  local  authority  under  s.  101  (8),  although  an 
order  apportioning  the  expenses  between  landlord  and  tenant  has 
been  made  by  a  court  of  summary  jurisdiction.  The  court 
distinguished  Horner  v.  Franhlin,  [1905]  1  K.  B.  479  ;  69  J.  P. 
117  ;  74  L.  J.  K.  B.  291  ;  92  L.  T.  (n.s.)  178  ;  3  L.  G.  R.  423, 
which  was  decided  under  another  section,  as  to  which  see  also 
Monk  T.  Arnold,  [1902]  1  K.  B.  761  ;  71  L.  J.  K.  B.  441  ; 
86  L.  T.  (N.s.)  580  ;  50  W.  E.  667. 

The  above  sub-section  is  taken  from  46  &  47  Vict.  c.  53,  s.  17. 

As  to  the  meaning  of  the  word  "  workshop,"  see  the  notes  to  the 
preceding  section. 

(6)  The  provisions  of  this  Act  with  respect  to  the  admission  of 
oflficers  into  premises  are  contained  in  s.  10,  ante,  and  s.  115,  ^jo-s^. 

See  the  notes  to  s.  25,  ante,  as  to  the  powers  and  duties  of 
local  authorities  with  respect  to  workshops  and  workplaces. 

27.  n  any  child,  young  person,  or  woman  is  employed  Notice  to 
in  a  workshop,  and  the  medical  officer  of  the  sanitary 
authority  becomes  aware  thereof,  he  shall  forthwith  give  respecting 
written  notice  thereof  to  the  factory  inspector  for  the 

woman  in 

district.  workshop. 

This  Act  does  not  contain  any  definition  of  the  expression 
"  child,"  "  young  person,"  or  "  woman."  The  Factory  and  Work- 
shop Act,  1901,  s.  156,  defines  a  child  to  be  a  person  under  the  age 
of  fourteen  years,  and  who  has  not,  being  of  the  age  of  thirteen 
years,  obtained  the  certificate  of  proficiency  or  attendance  at 
school  mentioned  in  Part  III.  of  that  Act  ;  a  young  person  to  be 
a  person  over  fourteen  and  under  eighteen  years,  and  a  woman 
to  be  a  woman  over  eighteen  years  of  age. 

Dairies. 

28.  — (1)  The  Local  Government  Board  may  make  Orders  and 
such  general  or  special  orders  as  they  think  fit  for  the  fof  dairies^ 
following  purposes,  or  any  of  them,  that  is  to  say, — 

(a)  For  the  registration  with  the  county  council  of  all 

persons  carrying  on  the  trade  of  dairymen  ; 

(b)  For  the  inspection  of  cattle  in  dairies,  and  for 

prescribing  and  regulating  the  lighting,  ventila- 
tion, cleansing,  drainage,  and  water  supply  of 
dairies  in  the  occupation  of  persons  carrying  on 
the  trade  of  dairymen  ; 
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Sect.  28.       (c)  For  securing  the  cleimliness  of  milk  vessels  used 

for  containing  milk  for  sale  by  such  persons  : 

(d)  For  prescribing  jirecautions  to  be  taken  for  pro- 

tecting milk  against  infection  or  contamination  ; 

(e)  For  authorising  the  county  council  to  make  byelaws 

for  the  purposes  aforesaid,  or  any  of  them  (a). 

(2)  The  county  council  for  the  purpose  of  enforcing 
the  said  orders  and  any  byelaws  made  thereunder  shall 
have  the  same  right  to  be  admitted  to  any  premises  as 
a  sanitary  authority  have  under  this  Act  for  the  purpose 
of  examining  as  to  the  existence  of  a  nuisance  liable  to 
be  dealt  with  summarily,  and  the  provisions  of  this  Act 
shall  apply  accordingly  as  if  they  were  herein  re-enacted 
and  in  terms  made  applicable  to  this  section,  and  in 
particular  with  the  substitution  of  the  county  council 
for  the  sanitary  authority  (b). 

(3)  The  Local  Government  Board  may  by  any  such 
order  impose  the  like  fines  for  offences  against  orders 
made  under  this  section  as  may  be  imposed  for  offences 
against  the  byelaws  of  a  sanitary  authority  under  this 
Act  (c). 

(4)  In  the  application  of  this  section  to'  the  City  of 
London  the  mayor,  commonalty,  and  citizens  of  the  city 
acting  by  the  council  shall  be  substituted  for  the  county 
council,  and  their  expenses  in  the  execution  of  this  section 
shall  be  paid  out  of  the  consolidated  rate  (d). 

(a)  The  Local  Government  Board  have  not  issued  any  order 
under  this  section.  Under  the  Contagious  Diseases  (Animals)  Act, 
1878  (41  &  42  Vict.  c.  74),  s.  34,  the  power  to  make  orders  for  the 
above  purposes  was  vested  in  the  Privy  Council.  The  power  was 
transferred  to  the  Local  Government  Board  by  49  &  50  Vict, 
c.  32,  s.  9,  which  also  transferred  to  local  authorities  the  powers 
formerly  exercised  by  the  quarter  sessions.  In  the  city  of  London 
the  local  authority  were  the  corporation,  and  elsewhere  in  the 
metropolis  the  Metropolitan  Board  of  Works.  By  the  provision 
in  the  text  the  county  council  take  the  duties  of  the  Metropolitan 
Board  of  Works,  the  corporation  retaining  their  powers  under 
sub-s.  (4).  The  Orders  issued  under  the  above-mentioned  Acts  and 
now  in  force  are  those  of  June  15th,  1885,  November  1st,  1886, 
and  of  February  7th,  1899. 

As  from  the  appointed  day  the  powers  of  the  London  County 
Council  under  this  section  of  registering  dairymen  were,  by  s.  o 
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and  Part  I.  of  the  Second  Schedule  of  the  London  Government     Sect.  28. 
Act,  1899  (62  &  63  Yict.  c.  14),  transferred  to  each  borough  ^^^^ 
council  as  respects  then-  borough,  subject  to  the  power  of  the 
London  County  Council  to  make  byelaws,  and  in  case  of  default 
to  the  provisions  of  the  Public  Health  (London)  Act,  1891,  as  if 
the  default  were  a  default  under  that  Act. 

Section  6  (4)  of  the  London  G-overnment  Act,  1899  (62  & 
63  Yict.  c.  14),  provides  that  it  shall  be  the  duty  of  each  borough 
council  to  enforce  within  their  borough  the  byelaws  and  regulations 
for  the  time  being  in  force  with  respect  to  dairies  and  milk,  and 
with  respect  to  slaughter-houses,  knackers'  yards,  and  offensive 
businesses,  and  for  the  purpose  of  performing  this  duty  the 
borough  council  shall  in  all  cases  have  the  same  powers  of  entry 
as  they  have  in  the  case  of  slaughter-houses  and  knackers'  yards  ; 
and  if  the  council  make  default  in  performing  this  duty,  the 
provisions  of  the  Public  Health  (London)  Act,  1891,  shall  apply 
as  if  the  default  were  a  default  under  that  Act. 

The  expressions  "dairy"   and  "dairyman"  are   defined  by 
s.  HI,  post. 

The  word  "  ventilation  "  in  the  text  includes  air-space,  so  that 
a  regulation  made  by  a  local  authority  under  an  Order  of  the 
Local  Government  Board  that  cowkeepers  shall  not  suffer  any 
greater  number  of  cattle  to  be  kept  in  a  building  used  as  a  cowhouse 
than  will  admit  of  the  provision  of  800  cubic  feet  of  air-space  for 
each  cow  is  nltm  vires  {Baher  v.  Williams,  [1898]  1  Q.  B.  23  ; 
62  J.  P.  21  ;  66  L.  J.  Q.  B.  880  ;  77  L.  T.  (N.s.)  495  ;  46  W.  R.  64  ; 
14  T.  L.  E.  12).  A  regulation  of  the  London  County  Council 
provided  that  every  purveyor  of  milk  should  on  any  outbreak  of 
infectious  disease  within  the  building  or  upon  the  premises  in 
which  he  kept  milk  coming  to  his  knowledge,  remove  all  milk  for 
sale  from  such  building  until  it  had  been  disinfected.  The 
respondent,  a  purveyor  of  milk,  was  tenant  of  a  three  storied 
building,  each  floor  of  which  was  adapted  for  separate  occupation, 
but  with  a  central  staircase  common  to  each.  He  occupied  the 
ground  floor  for  the  purpose  of  his  business,  sub-let  the  first  floor, 
and  occupied  the  second  floor  as  a  residence  for  himself  and  his 
family.  One  of  his  children  had  scarlet  fever  in  a  room  on  the 
second  floor.  It  was  held  that  this  was  an  outbreak  of  infectious 
disease  within  the  building  in  which  the  respondent  kept  milk, 
and  therefore  that  the  non-removal  from  the  ground  floor  of  milk 
for  sale  there  was  an  infi-ingement  by  him  of  the  regulation 
{London  Countij  Council  v.  Edwards,  [1898]  2  Q.  B.  75  ;  62  J.  P. 
377  ;  67  L.  J.  Q.  B.  648  ;  78  L.  T.  (n.s.)  558). 

The  byelaws  made  by  the  county  council  are  not  in  force  in  the 
city.   See  s.  142,  post.   As  to  the  making  of  byelaws,  see  s.  114,^Josi. 

Regulations  were  made  by  the  Metropolitan  Board  of  Works  on 
July  3rd,  1885,  relating  to  dairies,  cowsheds,  milkshops,  etc.  and 
as  to  precautions  against  the  infection  and  contamination  of  milk 
in  the  metropolis. 

Additional  powers  with  regard  to  the  taking  of  samples  of  milk, 
and  the  examination  of  cows,  in  any  dairy  whether  within  the 
county  of  London  or  outside  it,  were  conferred  upon  the  London 
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Sect.  28.     County  Council   and   the  several   sanitary   authorities  by  the 

  London  County  Council  (General  Powers)  Acts,  1904  and  1907. 

Note.       gee  Appendix,  post. 

Additional  powers  in  regard  to  cowkeepers,  dairymen,  and 
purveyors  of  milk  were  conferred  upon  the  sanitary  authorities  in 
the  metropolis  by  s.  5  of  the  London  County  Council  (General 
Powers)  Act,  1908.  See  Appendix,  ^josi.  That  section  empowers 
the  sanitary  authorities  to  remove  from  the  registers  kept  by  them 
the  names  of  persons  carrying  on  the  businesses  of  cowkeepers, 
dairymen,  or  purveyors  of  milk,  and  to  refuse  to  enter  upon  such 
registers  the  names  of  any  persons  carrying  on,  or  proposing  to  carry 
on,  such  businesses  upon  premises  which  are,  in  the  opinion  of  such 
authorities,  for  any  reason  unsuitable  for  the  sale  of  milk  therein. 

By  s.  22  of  the  Woolwich  Borough  Council  Act,  1905  (5  Edw.  7, 
c.  clxi),  the  council  were  authorised  to  establish,  maintain,  manage, 
and  carry  on,  a  depot  for  the  sale  of  sterilised  milk  and  humanised 
milk,  to  appropriate  lands,  and  to  borrow  for  the  purposes  of  such 
depot,  and  to  provide  laboratories,  plant,  and  machinerj^  and  to 
buy,  sterilise,  humanise,  and  sell  milk  for  infants  under  two  years 
of  age,  such  depot  to  be  subject  to  the  medical  supervision  of  the 
medical  officer  of  health  of  the  borough,  and  to  be  carried  on  in 
accordance  with  regulations  to  be  approved  by  the  Local  Govern- 
ment Board. 

Kegulations  under  the  section  have  been  made,  and  they  were 
approved  by  the  Local  Government  Board  on  July  18th,  1907. 

(h)  As  to  the  right  of  the  sanitary  authority  to  be  admitted  to 
premises,  see  s.  10,  ante,  and  s.  115,  post. 

(c)  These  fines  are  not  exceeding  £5  for  each  offence,  and  a 
further  sum  not  exceeding  40s.  for  each  day  after  written  notice 
of  the  offence  from  the  sanitary  authority.  See  s.  114,  and  the  pro- 
visions of  the  First  Schedule,  incorporating  s.  183  of  the  Public 
Health  Act,  1875. 

(fZ)  See  note  (a),  supra. 

Removal  of  Be/use. 
Duty  of  29.— (1)  It   shall    be   the   duty   of  every  sanitary 

authSy  to   authority  to  keep  the  streets  of  their  district,  which  are 
clean  streets,  repairable  by  the  inhabitants  at  large,  including  the  foot- 
ways, properly  swept  and  cleansed  so  far  as  is  reasonably 
practicable,  and  to  collect  and  remove  from  the  said  streets, 
so  far  as  is  reasonably  practicable,  all  street  refuse  (a). 

(2)  If  any  such  street  in  the  district  of  any  sanitary 
authority,  including  the  footway,  is  not  properly  swept  and 
cleansed,  or  the  street  refuse  is  not  collected  and  removed 
from  any  such  street,  so  far  as  is  reasonably  practicable,  as 
required  by  this  section,  the  sanitary  authority  shall  be 
liable  to  a  fine  not  exceeding  twenty  pounds  (/'). 
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(3)  So  much  of  any  Act  us  requires  the  occupier  or 

owner  o£  any  premises  in  London  to  cause  the  footways 

and  watercourses  adjoining  the  premises  to  be  swept  and 

cleansed  is  hereby  repealed  (c). 

(a)  The  expressions  "street"  and  "street  refuse"  are  defined 
by  s.  141,  post. 

This  section  applies  only  to  streets  which  are  repairable  by  the 
inhabitants  at  large.  It  does  not  apply  to  new  streets  before  they 
have  been  paved  and  taken  over,  under  the  provisions  of  the  Metro- 
polis Management  Acts.  Under  18  &  19  Yict.  c.  120,  s.  125,  from 
which  the  above  section  is  taken,  the  duty  of  the  sanitary  authority 
was  not  limited  to  streets  repairable  by  the  inhabitants  at  large. 

Section  3  of  the  City  of  London  (Public  Health)  Act,  1902 
(see  the  Appendix,  post)^  provides  that,  notwithstanding  anything 
contained  in  any  Act  of  Parliament,  the  inmates  and  occupiers  of 
any  house  within  the  city  who  do  not  deposit  their  house  refuse  in 
the  ashpit  attached  to  the  building  of  which  they  are  the  inmates 
or  occupiers  shall  deposit  such  house  refuse  before  eight  o'clock 
in  the  morning  on  the  kerbstone  of  the  foot-pavement  in  a  street 
and  all  house  refuse  deposited  in  a  street  in  accordance  with  the 
provisions  of  this  Act  or  of  the  Metropolitan  Streets  Act,  1867, 
shall  be  contained  in  a  box,  barrel  or  receptacle  of  a  prescribed 
pattern  or  patterns.  The  corporation  shall  make  byelaws  for 
giving  effect  to  this  section. 

(6)  This  fine  will  be  recoverable  summarily  (see  s.  Ill, post),  and 
will  lae  paid  to  the  county  council  (see  s.  119  (1)!).  Any  person  may, 
apparently,  institute  proceedings  against  the  sanitary  authority. 

This  section  does  not  give  any  right  of  action  to  a  person 
suffering  special  damage  from  a  breach  by  a  sanitary  authority  of 
the  duty  of  removing  street  refuse  from  a  street  within  its  district 
{Saunders  v.  Holhorn  District  Board  of  Worlcs,  [1895]  1  Q.  B.  64  ; 
59  J.  P.  453  ;  64  L.  J.  Q.  B.  101  ;  71  L.  T.  519  ;  43  W.  R.  26  ; 
11  T.  L.  R.  5.  And  see  Ellis  v.  Strand  Board  of  Works  (1892), 
67  L.  T.  (N.s.)  307  ;  8  T.  L.  R.  739). 

(c)  Under  57  Geo.  3,  c.  29,  s.  63,  the  occupier  of  premises  was 
required  during  frost  or  after  a  fall  of  snow  once  in  every  day, 
before  10  a.m.,  to  sweep  and  cleanse  the  footway  in  front  of  his 
premises,  and  for  the  purposes  of  that  enactment  the  owner  of  a 
house  let  in  tenements  was  to  be  deemed  the  occupier.  By  2  & 
3  Vict.  c.  47,  s.  60  (6),  every  occupier  of  a  house  or  other  tenement, 
Avho  did  not  keep  sufficiently  swept  and  cleansed  all  footways  and 
watercourses  adjoining  to  the  premises  occupied  by  him  was  liable 
to  a  penalty  of  40.s.,  and  the  owner  of  an  empty  or  unoccupied 
tenement  was  to  be  deemed  the  occupier.  The  18  19  Vict, 
c.  120,  s.  117,  required  the  sanitary  authority  to  sweep  and  cleanse 
all  footways,  but  it  provided  that  that  enactment  should  not  relieve 
any  occupier  of  his  liability.  These  provisions  are  now  repealed 
and  the  duty  of  sweeping  and  cleansing  the  footways  and  water- 
courses now  devolves  on  the  sanitary  authority  as  well  during  frost 
and  snow  as  at  other  times. 
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Sect.  30.  30. — (1)  It  shall  be  the  duty  (a)  of  every  sanitary 
Rem^of  authority— 

house  refuse.      ^^-^  rji^  secure  the  due  removal  at  proper  periods  of 

house  refuse  (/>)  from  premises  (c),  and  the  due 
cleansing  out  and  emptying  at  proper  periods  of 
ashpits  (d),  and  of  earth-closets,  privies,  and 
cesspools  (if  any),  in  their  district,  and  the 
giving  of  sufficient  notice  of  the  times  appointed 
for  such  removal,  cleansing  out,  and  emptying,  and 
(b)  Where  the  house  refuse  (h)  is  not  removed  from 
any  premises  (c)  in  the  district  at  the  ordinary 
period  (e),  or  any  ashpit  (d),  earth-closet,  privy, 
or  cesspool  in  or  under  any  building  in  the 
district  is  not  cleansed  out  or  emptied  at  the 
ordinary  period  (e),  and   the  occupier  of  the 
premises   serves   on   the   authority  a  written 
notice  (/)  requiring  the  removal  of  such  refuse, 
or  the  cleansing  out  and  emptying  of  the  ashpit, 
earth-closet,  privy,  or  cesspool,  as  the  case  may 
be,  to  comply  with  such  notice  within  forty- 
eight    hours   after    that  service,  exclusive  of 
Sundays  and  public  holidays  (g). 

(2)  If  a  sanitary  authority  fail  without  reasonable 
cause  to  comply  with  this  section,  they  shall  be  liable  to 
a  fine  not  exceeding  twenty  pounds  (h). 

(3)  If  any  person  in  the  employ  of  the  sanitary  autho- 
rity, or  of  any  contractor  with  the  sanitary  authority, 
demands  from  an  occupier  or  his  servant  any  fee  or 
gratuity  for  removing  any  house  refuse  from  any  pre- 
mises, he  shall  be  liable  to  a  fine  not  exceeding  twenty 
shillings  {i). 

(a)  The  sanitary  authority  may  be  fined  for  neglect  of  this 
duty.  See  sub-s.  (2).  And  see,  further,  as  to  compeUmg  per- 
formance of  this  duty,  ss.  100,  101,  jjos^. 

As  to  the  power  of  a  sanitary  authority  to  enter  into  an  agree- 
ment with  a  contractor  for  the  erection  and  maintenance  of  a 
dust  destructor  for  the  disposal  of  refuse  from  their  district,  see 
Lambeth  (Mayor,  etc.  of)  v.  South  London  Electric  Supply  Corpora- 
tion, Limited  (1907),  23  T.  L.  R.  347. 
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(b)  See  the  definition  of  "  house  refuse  "  in  s.  141,  2)0Kt.  Sect.  30. 
See  s.  16  (2)  (b)  as  to  the  making  of  byelaws  by  the  county  - — 

council  as  to  the  removal  and  disposal  of  refuse,  and  as  to  the  JNote. 
duties  of  the  occupier  of  any  premises  in  connection  with  house 
refuse,  so  as  to  facilitate  the  removal  of  it  by  the  scavengers  of 
the  sanitai-y  authority,  and  the  notes  to  that  sub-section. 

See  also  the  provision  in  s.  3  of  the  City  of  London  (Public 
Health)  Act,  1902,  set  out  in  the  Appendix,  post,  and  referred  to 
in  note  («),  a/ite,  p.  77. 

(c)  See  the  definition  of  "  premises  "  in  s.  141,  post. 
((/)  See  the  definition  of  "  ashpit  "  in  s.  141,  posi. 

(e)  It  may  be  inferred  from  the  language  of  s.  34,  post,  that  the 
ordinary  period  is  seven  days.  Under  59  Geo.  3,  c.  xxix,  s.  59, 
the  period  was  once  a  week,  or  oftener  in  certain  cases. 

(/)  As  to  the  service  of  this  notice,  see  s.  128  (2),  post. 

(g)  Having  regard  to  the  liability  to  a  penalty  under  the  next 
sub-section  and  the  provisions  of  ss.  100, 101,  j^ost,  in  the  case  of  a 
defaulting  sanitary  authority,  it  is  doubtful  whether  an  action  by 
any  person  to  recover  expenses  incurred  in  removing  dirt,  ashes, 
rubbish,  and  filth  from  their  premises  is  maintainable  against  a 
sanitary  authority  in  consequence  of  their  default.  See  Robhiso/i  v. 
Worhbigton  Corporation,  [1897]  1  Q.B.  619  ;  61  J.P.  164  ;  66L.J.Q.B. 
388  ;  75  L.  T.  674  ;  45  W.  E.  453  ;  13  T.  L.  E.  148.  As  to  an  action 
for  a  mandamus,  see  Peebles  v.  Osivaldtwistle  Urban  District  Council, 
[1897]  1  Q.  B.  625  ;  61  J.  P.  308  ;  66  L.  J.  Q.  B.  392  ;  76  L.  T.  315  ; 
45  W.  E.  454,  and  Passmore  v.  Osivaldtivistle  Urban  District  Council^ 
[1898]  A.  C.  387  ;  62  J.  P.  628  :  67  L.  J.  Q.  B.  635  ;  78  L.  T.  569  ; 
14  T.  L.  E.  368.  And  as  to  the  granting  of  a  prerogative  writ  of 
mandamus,  see  R.  v.  St.  Giles,  Cainbenoell  (Vestry)  (1897\  61  J.  P. 
217;  66L.  J.Q.B.  337;  45  W.  E.  335  ;  13  T.  L.  E.  162.'  See  also 
Ellis  V.  Strand  Board  of  Works  and  Saunders  v.  Holborn  District 
Board  of  Works,  cited  in  note  (b)  to  s.  29,  ante,  p.  77. 

By  a  byelaw  made  by  the  London  County  Council  under 
s.  16  it  was  provided  that  "  Where  a  sanitary  authority  arrange 
for  the  daily  removal  of  house  refuse  in  their  district  or  any  part 
thereof,  the  occupier  of  any  premises  in  such  district  or  part 
thereof  in  which  any  house  refuse  may  from  time  to  time  accumu- 
late, shall  at  such  hour  of  the  day  as  the  sanitary  authority  shall 
fix  and  notify  by  public  announcements  in  their  district,  deposit  on 
the  kerbstone  or  on  the  outer  edge  of  the  footpath  immediately  in 
front  of  the  house,  or  in  a  conveniently  accessible  position  on  the 
premises,  as  the  sanitary  authority  may  prescribe  by  written  notice 
served  upon  the  occupier,  a  moveable  receptacle  in  which  shall  be 
placed,  for  the  purposes  of  removal  by  or  on  behalf  of  the  sanitary 
authority,  the  house  refuse  which  has  accumulated  on  such  premises 
since  the  preceding  collection  by  such  authority.  The  sanitary 
authority  shall  collect  such  refuse  or  cause  the  same  to  be  collected 
between  the  hours  of  the  day  as  they  have  fixed  and  notified  by 
public  announcement  in  their  district."  The  appellants,  in 
pursuance  of  such  byelaw,  issued  a  public  notice  requiring  the 


80 


The  Public  Health  (London)  Act,  1891. 


Sect.  30. 


Note. 


Sanitary 
authority  to 
appoint 
scavengers. 


occupiers  in  a  specified  portion  of  tlie, borough  to  deposit  on  the 
kerb  or  edge  of  the  footpath  immediately  in  front  of  their 
respective  houses  a  moveable  receptacle  in  which  should  be  placed 
for  the  purposes  of  removal  the  house  refuse.  A  printed  circular 
was  also  issued  to  the  occupiers  explanatory  of  the  said  notice. 
The  respondent,  who  was  an  occupier  of  a  detached  house  standing 
some  forty  feet  from  the  highway,  refused  to  put  his  house  refuse 
on  the  kerbstone,  but  was  willing  to  provide  a  convenient  place  on 
his  premises  where  the  house  refuse  might  be  placed  for  removal 
The  appellants  refused  to  remove  the  respondent's  house  refuse 
unless  it  was  placed  by  him  on  the  kerbstone  : — HeAd,  that  a 
general  notice  such  as  that  issued  by  the  appellants  was  not  such 
a  prescription  of  a  convenient  place  as  was  contemplated  by  the 
byelaws  ;  and  that,  therefore,  the  appellants  could  be  convicted  of 
refusing  to  remove  the  respondent's  house  refuse  without  reason- 
able cause  (Wandsioorth  Borough  Council  v.  Babies,  [1906]  1  K.  B. 
470  ;  70  J.  P.  124  ;  75  L.  J.  K.  B.  158  ;  94  L.  T.  211  ;  54  W.R. 
457  ;  22  T.  L.  R.  220  ;  4  L.  G.  R.  257). 

(7?)  This  fine  will  be  recoverable  summarily  on  the  information 
of  any  person.  The  fine,  when  recovered,  will  be  payable  to  the 
county  council.    See  s.  119,  ^;o.s«. 

(i)  As  to  the  recovery  of  this  penalty,  see  s.  117,  post. 

As  to  the  power  of  the  sanitary  authority  to  contract  for  the 
removal  of  house  refuse,  see  the  next  section. 

31.  Every  sanitary  authority  shall  employ  a  sufl&cient 
number  of  scavengers,  or  contract  with  any  scavengers, 
whether  a  company  or  individuals,  for  the  execution  of 
the  duties  of  the  sanitary  authority  under  this  Act  with 
respect  to  the  sweeping  and  cleansing  of  the  several  streets 
within  their  district,  and  the  collection  and  removal  of 
street  refuse  and  house  refuse,  and  the  cleansing  out  and 
emptying  of  ashpits,  earth-closets,  privies,  and  cesspools. 

This  section  is  taken  from  18  &  19  Yict.  c.  120,  s.  125,  but  that 
section  enumerated  among  the  duties  of  scavengers  the  cleansmg 
out  and  emptying  of  "  sewers  and  drains  in  or  under  houses  and 
places  within  the  parish  or  district."  These  words  have  been 
omitted  in  the  present  Act,  and  it  would  seem,  therefore,  that  the 
sanitary  authority  have  nO  longer  any  such  duty  as  was  formerly 
imposed  upon  them  by  the  words  here  quoted.  ^ 

In  EllJ^.  Strand  District  Board  of  Works  (1892),  67  L.  T.  30< ; 
8  T  L  R  739  it  was  held  that  the  duty  imposed  on  vestries  and 
district  boards'by  18  &  19  Yict.  c.  120,  s.  125,  was  discharged  by 
their  entering  into  a  bona  fide  contract  with  scavengers  to  execute 
the  work,  and  that  they  could  not  in  such  cases  be  made  liable  in 
damages  for  the  scavengers'  neglect  to  properly  carry  o"t  then- 
contract  ;  and  see  Saunders  v.  Ilolborn  District  Board  of  ^orL^ 
cited  in  note  (b)  to  s.  29,  ante,  p.  77. 
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In  an  agreement  between  a  contractor  and  a  metropolitan  borough    Sect.  31. 

council,  whereby  the  contractor  agreed  to  supply  horses,  carts,  etc.   

as  might  be  required  for  the  scavenging  of  a  certain  district  for  one  Note. 
year  at  certain  agreed  rates,  the  court,  upon  consideration  of  all 
the  terms  of  the  contract,  held  that  no  term  could  be  implied 
imposing  on  the  corporation  the  duty  of  giving  employment  to  the 
contractor  so  as  to  enable  him  to  earn  payment  under  the  contract 
(Moon  V.  Cambenrell  Borough  Council  (1903),  68  J.  P.  57  ;  89  L.  T. 
595  ;  20  T.  L.  R.  43  ;  2  L.  G.  R.  309). 

The  duty  of  sweeping  and  cleansing  the  streets  is  confined 
to  streets  which  are  repairable  by  the  inhabitants  at  large.  See 
s.  29,  ante,  p.  76. 

The  expressions  "  street,"  "  street  refuse,"  "  house  refuse,"  and 
"ashpit,"  are  defined  by  s.  141,  post. 


32.  All  street  refuse  and  house  refuse  collected  by  or  Disposal  of 
on  behalf  of  a  sanitary  authority  shall  be  the  property  of 
that  authority,  and  the  authority  shall  have  full  power  to 
sell  and  dispose  of  the  same  for  the  purposes  of  this  Act 
as  they  may  think  proper,  and  the  person  purchasing  the 
same  shall  have  full  power  to  take,  carry  away,  and  dispose 
of  the  same  for  his  own  use,  and  the  money  arising  from 
the  sale  thereof  shall  be  applied  toward  defraying  the 
expenses  of  the  execution  of  this  Act. 

This  section  is  taken  from  18  &  19  Vict.  c.  120,  s.  127,  and 
57  Geo.  3,  c.  xxix,  s.  59  (now  repealed). 

The  expressions  "  street  refuse  "  and  "  house  refuse  "  are  defined 
by  s.  141,  2>ost. 

The  expenses  of  the  execution  of  the  Act  are  defrayed  out  of  the 
rates  mentioned  in  s.  103,  post,  and  the  money  arising  from  the 
sale  of  refuse  will  be  applied  in  relief  of  these  rates  pro  tanto. 

See  the  provision  in  s.  3  of  the  Public  Health  (London)  Act, 
1891,  Amendment  Act,  1893,  in  the  Appendix,  post,  conferring  a 
power  to  borrow  money  for  expenses  incurred  in  connection  with 
the  provision  of  land,  wharves,  destructors,  plant  and  equipment 
for  the  purposes  of  collection,  removal  and  disposal  of  house  and 
street  refuse. 

An  occupier  who  refused  to  allow  his  refuse  to  be  removed  at 
the  usual  weekly  period  was  held  to  be  guilty  of  an  offence  against 
s.  116  (1)  (a),  though  no  nuisance  was  alleged  (Borrow  v.  HoHand 
S  n^l'/'*^  '  '^^  ;  12  T.  L.  R.  414  ;  18  Cox 

33-    (1)  If  the  sanitary  authority  are  required  by  the  Owners,  etc. 
owner  or  occupier  of  any  premises  to  remove  any  trade  JeniovaUf 
refuse,  that  authority  shall  do  so,  and  the  owner  or  ^efiTof° 

M.P.H. 
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Sect.  33.  occupier  shall  pay  to  that  authority  a  reasonable  sum  for 
such  removal,  and  such  sum,  in  case  of  dispute,  shall  be 
settled  by  the  order  of  a  petty  sessional  court  (a). 

(2)  If  any  dispute  or  difference  of  opinion  arises  between 
the  owner  or  occupier  and  the  sanitary  authority  as  to  what 
is  to  be  considered  as  trade  refuse,  a  petty  sessional  court, 
on  complaint  made  by  either  party,  may  by  order  deter- 
mine whether  the  subject  matter  of  dispute  is  or  is  not 
trade  refuse,  and  the  decision  of  that  court  shall  be  final  (b). 

(a)  This  sub-section  is  a  re-enactment  of  18  &  19  Yict.  c.  120, 
si  128  (now  repealed). 

The  expressions  " owner,"  "trade  refuse,"  and  "premises,"  are 
defined  by  s.  141,  ^jos<. 

As  to  the  meaning  of  the  expression  "  petty  sessional  court,"  see 
note  (It),  ante,  p.  28. 

(b)  The  cases  decided  with  reference  to  what  is  included  under 
the  expression  "  trade  refuse,"  are  mentioned  in  the  notes  to  s.  141, 
post.    For  the  definition  of  "sanitary  authority,"  see  s.  99,  j^ost. 

This  sub-section  is  a  re-enactment  of  18  &  19  vlct.c.  120,  s.  129, 
(now  repealed).  A  police  magistrate,  acting  under  that  section, 
decided  that  certain  ashes  from  the  furnace  of  an  hotel  were  not 
"  refuse  of  trade"  within  the  section,  and  declined  to  state  a  case,  on 
the  ground  that  the  decision  was  "  final  and  conclusive,"  and  no 
point  of  law  arose  : — Held,  that,  in  the  circumstances,  there  was  a  ' 
question  of  law  upon  the  construction  of  s.  129,  and  that  the  magis- 
trate was  not  entitled  to  refuse  to  state  a  case  (E.  v.  Bridge  (1890), 
24  Q.  B.  D.  609  ;  54  J.  P.  629  ;  59  L.  J.  M.  C.  49  ;  62  L.  T.  297  ; 
38  W.  R.  464).  See  also  St.  Martin's  Vestry  v.  Gordon;  London  and 
Provincial  Laundry  Co.  v.  WiUesden  Local  Board;  and  Westminster 
City  Council  v.  Gordon  Hotels,  Limited,  cited  in  the  note  to  s.  Ul,post. 

An  appeal  from  the  last-mentioned  decision  was  dismissed  on  the 
ground  that  the  decision  of  the  magistrate  was  final,  and  that  no 
anneal  would  lie  from  it  by  way  of  special  case  or  otherwise.  See 
[19081  A.  C.  142  ;  72  J.  P.  201  ;  77  L.  J.  K.  B.  520  ;  98  L.  T. 
681  ;  24  T.  L.  R.  402  ;  6  L.  G.  R.  520. 

Provision  on  34.— (1)  If  the  sanitary  authority,  or  any  persons 
neglect  of  employed  by  them,  neglect  for  the  space  of  seven  days  to 
TemoSs't?  remove  all  such  house  refuse  as  they  are  required  by 
or  in  pursuance  of  this  Act  to  remove,  then  an  occupier  of 
premises  (after  twenty-four  hours'  notice  given  by  him  to 
the  sanitary  authority  requiring  them  to  remove  the  same), 
may  without  prejudice  to  any  other  proceeding  under  this 
Act  give  away  or  sell  his  house  refuse  ;  and  any  person 
who  in  pursuance  of  such  gift  or  sale  removes  the  said 
house  refuse  shall  not  be  liable  to  any  fine  for  so  doing  (a). 


House  Refuse. 


(2)  Save  as  afoi-esaid,  i£  any  person  other  than  the    Sect.  34. 
sanitary  authority  or  their  contractors  or  servants  receives, 
carries  away,  or  collects  any  house  refuse  or  street  refuse 
from  any  premises  or  street,  such  person  shall  be  liable  to 
a  fine  not  exceeding  five  pounds  (J>). 

((()  This  sub -section  is  taken  from  57  G-eo.  3,  c.  xxix,  ss.  60,  61 
(now  repealed). 

It  should  be  observed  that  this  sub-section  applies  only  to 
"  house  refuse."  An  occupier  may  dispose  of  his  "  trade  refuse  " 
as  he  may  think  fit  ;  but  he  cannot  give  away  or  sell  "  house 
refuse,"  except  after  the  failure  of  the  sanitary  authority  to 
remove  it  after  notice.  The  notice  must  be  given  in  manner 
provided  by  s.  128,  ^o.s-^. 

The  "other  jaroceeding  under  this  Act,"  which  is  open  to  the 
occupier,  is  by  way  of  information  to  recover  the  fine,  under  s.  30, 
ante,  p.  78. 

The  expressions  "house  refuse,"  "day"  and  "premises"  are 
defined  by  s.  141,  post. 

(h)  "  Street  refuse  "  cannot  be  carried  away  or  collected  under 
any  circumstances,  by  any  person  other  than  a  contractor  or  servant 
employed  by  the  sanitary  authority.  "  House  refuse  "  can  only  be 
carried  away,  or  collected  by  such  person,  under  the  circumstances 
mentioned  in  sub-s.  (1). 

For  the  procedure  for  recovery  of  the  fine,  see  s.  117,  po.si!. 
The  expressions  "street  refuse"  and  "street"  are  defined  in 
s.  141,^jo.s'<. 

35.  —(1)  Where  it  appears  to  a  sanitary  inspector  that  Removal  of 
any  accumulation  of  any   obnoxious   matter,   whether  ^g^j^^^gf^ioj^ 
manure,  dung,  soil,  filth,  or  other  matter,  ought  to  be  pf  sanitary 
removed,  and  it  is  not  the  duty  of  the  sanitary  authority  ^^^P^^*°^' 
to  remove  the  same,  he  shall  serve  notice  on  the  owner 
thereof,  or  on  the  occupier  of  the  premises  on  which 
it  exists,  requiring  him  to  remove  the  same,  and  if  the 
notice  is  not  complied  with  within  forty-eight  hours  from 
the  service  thereof,  exclusive   of  Sundays  and  public 
holidays,  the  matter  referred  to  shall  be  the  property  of  the 
sanitary  authority,  and  be  removed  and  disposed  of  by 
them,  and  the  proceeds  (if  any)  of  such  disposal  shall  be 
applied   in   payment   of  the   expenses    incurred  with 
reference  to  the  matter  removed,  and  the  surplus  (if  any) 
shall  be  paid  on  demand  to  the  former  owner  of  the 
matter  (a). 

o  2 
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Sect.  35.  (2)  The  expenses  of  such  removal  and  disposal,  so  far 
as  not  covered  by  such  proceeds,  may  be  recovered  by  the 
sanitary  authority  in  a  summary  manner  from  the  former 
owner  of  the  matter  removed,  or  from  the  occupier,  or, 
where  there  is  no  occupier,  the  owner,  of  the  premises  (h). 

(a)  This  section  corresponds  with  ss.  49,  50  of  the  Public  Health 
Act,  1875,  but  it  is  not  identical  in  terms. 

The  sanitary  authority  are  bound  to  remove  "street  refuse" 
from  public  streets  under  s.  29,  "  house  refuse  "  under  s.  30,  and 
"  trade  refuse  "  under  s.  33.  These  expressions  are  defined  by 
s.  141,^J0.s^  Where  there  is  an  accumulation,  which  does  not  fall 
within  the  definition  of  any  of  these  kinds  of  refuse,  it  will 
be  within  the  provisions  of  this  section. 

The  notice  must  be  served  on  the  owner  of  the  accumulation,  or 
on  the  occupier  of  the  premises  where  it  exists,  not  on  the  owner 
of  the  premises.  As  to  the  authentication  and  service  of  the 
notice,  see  ss.  127,  128,  ^^osi. 

It  does  not  appear  to  be  necessary  to  dispose  of  the  accumulation 
by  sale  only,  but  no  doubt  that  should  be  done  where  practicable. 

A  pier  and  harbour  company,  in  whom  a  harbour  was  vested, 
were  held  bound  under  18  19  Vict.  c.  121,  s.  12,  to  remove  sea- 
weed, which,  by  the  action  of  the  sea,  was  drifted  into  the  harbour, 
and  being  left  there  became  a  nuisance  (Margate  Pier  and  Harbour 
Proprietors  v.  Margate  Town  Council  (1869),  33  J.  P.  437  ; 
20  L.  T.  (n.s.)  664). 

(6)  The  words  "  in  a  summary  manner "  mean  in  manner 
provided  by  the  Summary  Jurisdiction  Acts,  by  proceedings  in  a 
court  of  summary  jurisdiction.    See  42  &  43  Vict.  c.  49,  s.  51  (3). 

The  expression  "  owner  "  is  defined  by  s.  14=1,  post. 


Removal  of  3g. — (1)  The  Sanitary  authority,  if  they  think  fit,  may 
IImI^oZ-  employ  a  sufficient  number  of  scavengers,  or  contract 
houses,  etc.  ^ith  any  scavengers,  whether  a  company  or  individuals, 
for  collecting  and  removing  the  manure  and  other  refuse 
matter  from  any  stables  and  cowhouses  within  their  dis- 
trict, the  occupiers  of  which  signify  their  consent  in 
writins-  to  such  removal  ;  Provided  that — 

(a)  Such  consent  shall  not  be  withdrawn  or  revoked 

without  one  month's  previous  notice  to  the 
sanitary  authority,  and 

(b)  No   person   shall  be  hereby  relieved  from  any 

fine  to  which  he  may  be  subject  for  placing 


Refuse  from  Stables  and  Cowhouses. 
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dung  or  manure  upon  any  footways  or  carriage-    Sect.  36. 
ways,  or  for  having  any  accumulation  or  deposit 
ot'  manure  or  other  refuse  matter  so  as  to  be  a 
nuisance  or  injurious  or  dangerous  to  health  (a). 
(2)  Notice  may  be  given  by  a  sanitary  authority  (by 
public   announcement   in    the    district    or  otherwise) 
requiring  the  periodical  removal  of  manure  or  other 
refuse  matter  from   stables,  cowhouses,    or   other  pre- 
mises ;  and,  where  any  such  notice  has  been  given,  if 
any  person  to  whom  the  manure  or  other  refuse  matter 
belongs  fails  to  comply  with  the  notice,,  he  shall  be  liable 
without  further  notice  to  a  fine  not  exceeding  twenty 
shillings  for  each  day  during  which  such  non-compliance 
continues  (h). 

(o)  This  sub-section  is  a  re-enactment  of  25  &  26  Yict.c.  102,  s.  95 
(now  repealed).  It  is  within  the  discretion  of  the  sanitary  authority 
to  undertake  the  removal  of  manure,  etc.  under  the  provision. 

As  to  the  manner  in  which  notice  withdrawing  consent  must  be 
given,  see  s.  128,  j^osi. 

Under  57  Geo.  3,  c.  xxix,  s.  64,  and  2  &  3  Vict.  c.  47,  s.  60,  it 
was  an  offence  to  place  dung,  etc.  in  or  upon  a  street.  These 
sections  are  not  re-enacted,  but  their  place  will  be  taken  by  the 
byelaws  made  under  s.  16,  ante,  p.  42.  Nuisances  arising  from 
accumulation  or  deposit  of  manure  are  dealt  with  under  ss.  2,  3, 
ante,  pp.  3,  12. 

(&)  This  sub-section  is  taken  from  29  &  30  Vict.  c.  90,  s.  53  (now 
repealed).  It  corresponds  with  s.  50  of  the  Public  Health  Act,  1875. 

It  is  not  stated  how  the  public  announcement  is  to  be  made.  Pro- 
bably this  may  best  be  done  by  advertisements  and  placards  posted 
throughout  the  district. 

As  to  the  recovery  of  the  fine,  see  s.  117,  post. 

For  the  meaning  of  the  expressions  "premises"  and  "  day,"  see 
s.  141,  pos/. 

Hegulations  as  to  Water-closets,  etc. 

37. — (1)  It  shall  not  be  lawful  newly  to  erect  any  Obligation 

house  (a)  or  to  rebuild  any  house  pulled  down  to  or  below  . 
,1  in  .1  rt.  .  1    .   /  N  A  water-closets, 

the  ground  Hoor  without  a  sufficient  ashpit  (a)  furnished  etc. 

with  proper  doors  and  coverings  (/>),  and  one  or  more 
proper  and  sufficient  water-closets  according  as  circum- 
stances may  require  (o),  furnished  with  suitable  water 
supply  and  water  supply  apparatus  (d),  and  with  suitable 
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Sect.  37.  trapped  soilpan  and  other  suitable  works  and  arrange- 
ments,  so  far  as  may  be  necessary  to  ensure  the  efficient 
operation  thereof. 

(2)  If  any  person  offends  against  the  foregoing  enact- 
ment of  this  section,  he  shall  be  liable  to  a  fine  not 
exceeding  twenty  pounds  (e). 

(3)  If  at  any  time  it  appears  to  the  sanitary  authority 
that  any  house  (/"),  whether  built  before  or  after  the  com- 
mencement of  this  Act,  is  without  such  ashpit  (/)  or  water- 
closets  as  aforesaid  (.(/),  the  sanitary  authority  shall  cause 
notice  (/i)  to  be  served  on  the  owner  (/)  or  occupier  of  the 
house,  requiring  him  forthwith,  or  within  such  reasonable 
time  as  is  specified  in  the  notice,  to  provide  the  same  in 
accordance  with  the  directions  in  the  notice  (i)  ;  and,  if  the 
notice  is  not  complied  with,  the  said  owner  or  occupier 
shall  be  liable  to  a  fine  not  exceeding  five  pounds,  and  a 
further  fine  not  exceeding  forty  shillings  for  each  day  (/) 
during  which  the .  olfence  continues  {k)  ;  or  the  sanitary 
authority,  if  they  think  fit,  in  lieu  of  proceeding  for  a 
fine,  may  enter  on  the  premises  (J)  and  execute  such  works 
as  the  case  may  require,  and  may  recover  the  expenses 
incurred  by  them  in  so  doing  from  the  owner  of  the  house  (l) . 

(4)  Provided  that — 

(a)  Where  sewerage  or  water  supply  sufficient  for  a 

water-closet  is  not  reasonably  avaikable.  this 
section  shall  be  complied  with  by  the  provision 
of  a  privy  or  earth-closet  ;  and 

(b)  Where  a  water-closet  has  before  the  commence- 

ment of  this  Act  been  and  is  used  in  common 
by  the  inmates  of  two  or  more  houses,  and  in 
the  opinion  of  the  sanitary  authority  may  continue 
to  be  properly  so  used,  they  need  not  require  a 
water-closet  to  be  provided  for  each  house  (?n). 
(5)  Any  person  who  thinks  himself  aggrieved  by  any 
notice  or  act  of  a  sanitary  authority  under  this 
section  may  appeal  to  the  county  council,  whose 
decision  shall  be  final  (n). 

(a)  This  sub-section  is  taken  from  18  &  I'J  Vict.  c.  120  s  81 
(now  repealed),  with  some  modifications  which  are  mentioned  below. 


Water-closets,  Ashpits,  etc. 
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(b)  The  words  "furnished  with  proper  doors  and  coverings" 
qualify  the  word  "ashpit"  only.  In  the  repealed  statute  they 
were  held  to  qualify  the  words  "  water-closet  or  privy,"  as  well  as 
"ashpit"  {St.  James,  Clerkemoell  {Vestry  of)  v.  Feary  (1890), 
24  Q.  B.  D.  703  ;  54  J.  P.  G7G  ;  59  L.  J.  M.  C.  82  ;  62  L.  T. 
(x.s.)  fi97). 

(c)  Under  the  repealed  Act  it  was  unlawful  to  erect  or  rebuild 
a  house  without  "  a  sufficient  water-closet  or  privy y  But  a 
privy  cannot  now  be  used  except  in  cases  within  sub-s.  (4).  The 
sanitary  authority  may  also  require  more  than  one  water-closet  to 
be  provided  for  a  house,  if  the  circumstances  require.  Under  the 
repealed  Act,  it  was  held  that  a  district  board  could  not  lay  down 
any  general  rule  prescribing  the  use  of  privies,  and  requiring 
water-closets  to  be  erected  in  the  place  of  privies  in  compliance 
with  such  general  rule,  and  not  with  reference  to  the  particular 
circumstances  of  the  case.  When,  therefore,  the  board  were 
proceeding  to  erect  water-closets  in  default  of  the  owner,  it  was 
held  that  this  proceeding  could  not  be  supported  (Tinlder  v.  Wands- 
worth District  Board  of  l7o?7.:s  (1858),  22  J.  P.  223  ;  27  L.  J.  Ch. 
342  ;  20  L.  T.  (o.s.)  146  ;  2  De  G-.  &  J.  361).  This  decision  is 
only  now  applicable  in  so  far  as  it  decides  that  the  requirements 
of  the  sanitary  authority  must  be  determined  with  reference  to  the 
circumstances  of  each  case. 

(d)  It  may  be  mentioned  that  the  absence  of  water  fittings  may 
render  the  house  a  nuisance.    See  s.  2  (1)  (f),  a^ite,  p.  3. 

(e)  As  to  the  recovery  of  this  penalty,  see  s.  117,  i^ost. 

(/)  See  the  definition  of  the  expressions  "house,"  "premises," 
"owner,"  "  day,",  and  "  ashpit,"  in  s.  141,  ^josi;  and  of  "sanitary 
authority,"  in  s.  99,^;o.si. 

((/)  It  is  for  the  sanitary  authority  to  decide  whether  the  ashpit 
or  water-closets  are,  in  fact,  sufficient. 

(A)  As  to  the  authentication  and  service  of  this  notice,  see 
ss.  127,  12%, -post- 

(i)  This  notice  must  be  given  with  reference  to  the  circum- 
stances of  each  particular  case  ;  the  sanitary  authority  cannot  lay 
down  general  rules  applicable  to  every  ca.se  (TinJcler  v.  Wandsioorth 
District  Board  of  Works,  suj^ra).  On  the  other  hand,  when  there 
is  not  a  sufficient  ashpit  or  water-closet,  it  is  entii-ely  in  their  dis- 
cretion to  prescribe  what  must  be  done  under  the  circumstances. 
Therefore  if  an  existing  privy  is  insufficient  the  sanitary  authority 
may  require  a  water-closet  to  be  provided  {St.  Lulce  {Vestry  of)  v. 
Lewis  (1862),  1  B.  &  S.  865  ;  26  J.  P.  262  ;  31  L.  J.  M.  C.  73  ; 
5L.  T.  (N.s.)608  ;  Nicholl  v.  Epping  Urban  District  Council,  [1899] 
1  Ch.  844  ;  63  J.  P.  600  ;  68  L.  J.  Ch.  393  ;  80  L.  T.  (n.s.)  262  ; 
47  W.  R.  457  ;  15  T.  L.  R.  338  ;  Arpiew  v.  Manchester  Corporation 
(1902),  67  J.  P.  174  ;  1  L.  G.  R.  9';  Smith  and  Another  v.  Green- 
wood, [1907]  2  K.  B.  ,385  ;  71  J.  P.  353  ;  96  L.  T.  730  ; 
5  L.  G.  R.  660). 
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Sect.  37.        But  a  notice  to  the  owner  of  a  house  with  defective  sanitary 

  accommodation,  calling  upon  him  to  provide  a  particular  kind  of 

Note.  closet,  is  not  within  s.  36  of  the  Public  Health  Act,  1875,  and  is, 
therefore,  bad  (Wood  v.  Widnes  Corporation,  [1898]  1  Q.  B.  4G3  ; 
62  J.  P.  117  ;  67  L.  J.  Q.  B.  254  ;  77  L.  T.  779  ;  46  W.  R.  293  ; 
14  T.  L.  R.  192). 

A  notice  to  the  owner  of  a  house  under  s.  36  of  the  Public 
Health  Act,  1875,  requiring  him  "to  provide  a  sufficient  water- 
closet"  to  the  said  house  according  to  the  specification  given  by 
this  notice  was  held  bad  on  the  ground  that  it  did  not  allow  the 
owner  to  comply  with  it  by  providing  any  other  "  sufficient " 
water-closet  than  that  specified,  although  it  was  not  given  in  pur- 
suance of  a  general  resolution  without  regard  to  the  particular 
requirements  {RoUnson  v.  Sunderland  Corporation  (No.  1)  (1898), 
62  J.  P.  216  ;  78  L.  T.  194). 

(yfc)  As  to  the  recovery  of  this  penalty,  see  s.  117,  jfjosi. 
(/)  As  to  the  recovery  of  these  expenses,  see  s.  117,  ijost. 
Under  s.  23  of  the  London  County  Council  (General  Powers) 
Act,  1904,  set  out  in  the  Appendix,  post,  the  sanitary  authority  may, 
where  a  movable  ashpit  has  been  provided,  require  the  owner  of 
the  building  to  remove  or  fill  in  any  fixed  ashpit  in  or  about  such 
building,  and  to  restore  to  a  good  and  sanitary  condition  the  site 
of  such  ashpit. 

(m)  The  first  proviso  is  an  amendment  of  the  previous  law.  Under 
18  &  19  Vict.  c.  120,  s.  81,  a  privy  could  always  be  provided 
instead  of  a  water-closet  ;  and  an  earth-closet  would  not  have 
satisfied  either  description. 

The  second  proviso  is  also  an  amendment  of  the  previous  law. 
Under  18  &  19  Vict.  c.  120,  s.  81,  it  was  not  necessai-y  to  pro- 
vide a  separate  water-closet  for  each  house,  if  it  had  previously 
been  used  for  two  or  more  houses,  or  in  the  opinion  of  the 
sanitary  authority  it  might  be  so  used.  Henceforth  it  is  not 
sufficient  that  it  has  been  used  in  common  before  the  Act,  unless 
the  sanitary  authority  are  of  opinion  that  it  may  properly  contmue 
to  be  so  used. 

(n)  This  is  taken  from  18  &  19  Vict.  c.  120,  s.  211,  and  25  & 
26  Vict.  c.  102,  s.  29.  It  was  held  that  the  jurisdiction  to  inter- 
fere by  injunction  was  not  ousted  by  these  sections  (Tinkler  v. 
Wa7idsworth  District  Board  of  Works,  supra).  As  to  the  procedure 
on  appeal,  see  s.  126,  ^os<. 

Under  the  corresponding  provisions  of  the  repealed  Acts,  a  vestry 
gave  notice  to  the  respondent,  requiring  him  to  furnish  proper 
doors  and  coverings  to  a  water-closet  ;  the  respondent  did  not 
comply  with  the  order,  and  did  not  appeal  to  the  county  council; 
the  vestry  then  summoned  the  respondent.  The  magistrate  held 
that  the  order  of  the  vestry  was  wrongly  made,  and  dismissed 
the  summons.  It  was  held,  on  a  case  stated,  that  the  respon- 
dent's proper  remedy,  if  he  objected  to  the  order  of  the  vestry, 
was  by  appealing  to  the  county  council  ;  and,  as  he  had  not  done 
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so,  the  only  questions  for  the  decision  of  the  magistrate  were  :  Sect.  37. 
whether  the  order  of  the  vestry  had,  in  fact,  been  made,  and 
whether  it  had  been  disobeyed,  and  that  if  he  decided  those 
questions  in  the  affirmative,  he  was  bound  to  convict  {Veatry  of 
St.  James  ami  St.  John,  Clei-henweJl  v.  Fear//  (1890),  24  Q.  B.  D. 
703  ;  54  J.  P.  676  ;  59  L.  J.  M.  C.  82  ;  62  L.  T.  (n.s.)  697). 

Upon  the  hearing  of  a  summons  under  this  section  against  the 
owner  of  premises  for  failing  to  comply  with  a  notice  served 
upon  him  by  the  sanitary  authority  in  respect  of  the  water-closet 
accommodation  upon  the  premises,  the  magistrate  is  bound  by 
the  decision  of  the  sanitary  authority  that  the  accommodation  is 
insufficient  and  has  no  jurisdiction  to  inquire  as  to  its  sufficiency 
or  otherwise  (St.  John's,  Hackney  (Vestry  of)  v.  Hiitton,  [1897] 
1  Q.  B.  210  ;  61  J.  P.  64  ;  66  L.  J.  Q.  B.  74  ;  75  L.  T.  686  ; 
45  W.  E.  92  ;  13  T.  L.  E.  16). 

Upon  an  application  by  a  local  authority  to  a  court  of  sum- 
mary jurisdiction  under  s.  305  of  the  Public  Health  Act,  1875, 
for  an  order  entitling  them  to  enter  a  house  and  substitute  a 
water-closet  in  lieu  of  the  existing  sanitary  arrangements,  their 
notice  under  s.  36  not  having  been  complied  with,  and  permission 
to  enter  having  been  refused  by  the  owner,  justices  are  not 
entitled,  at  the  hearing,  to  review  such  notice,  nor  to  receive 
evidence  on  the  part  of  the  owner  as  to  the  sufficiency  of  the 
existing  sanitary  arrangements  (Rohinson  v.  Sirnderlund  Corjjora- 
tion  (No.  2),  [1899]  1  Q.  B.  751  ;  63  J.  P.  341  ;  68  L.  J.  Q.  B. 
330  ;  80  L.  T.  262  ;  15  T.  L.  E.  195). 

There  is  no  appeal  to  the  county  council  from  the  commissioners 
of  sewers  or  their  successors,  the  court  of  common  council.  See 
s.  133,  ^jo.si. 

38. — (1)  Every  factory,  workshop,  and  workplace  (a),  Sanitary 

whether  erected  before  or  after  the  passing  of  this  Act.  conveniences 

.  '  manu- 

shall  be  provided  with  sufficient  and  suitable  accommoda-  factories,  etc. 

tion  in  the  way  of  sanitary  conveniences  (/>),  regard  being 

had  to  the  number  of  persons  employed  in  or  in  attendance 

at  such  building,  and  also  where  persons  of  both  sexes 

are,  or  are  intended  to  be,  employed,  or  in  attendance, 

with  proper  separate  accommodation  for  persons  of  each 

sex  (c). 

(2)  Where  it  appears  to  a  sanitary  authority  that  this 
section  is  not  complied  with  in  the  case  of  any  factory, 
workshop,  or  workplace  (a),  the  sanitary  authority  shall,  by 
notice  (cl)  served  on  the  owner  (e)  or  occupier  of  such 
factory,  workshop,  or  workplace,  require  him  to  make  the 
alterations  and  additions  necessary  to  secure  such  com- 
pliance, and  if  the  person  served  with  such  notice  fails  to 
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Sect,  38.  comply  therewith  he  shall  bo  liable  to  a  fine  not  exceeding 
twenty  pounds,  and  to  a  fine  not  exceeding  forty  shillings 
for  every  day  (e)  after  conviction  during  which  the  non- 
compliance continues  (/). 

This  section  corresponds  to  s.  22  of  the  Public  Health  Acts 
Amendment  Act,  189U  (53  &  54  Yict.  c.  59). 

(fl)  For  the  meaning  of  these  words,  see  the  notes  to  s.  25,  ante, 
p.  67.  A  stable  yard  and  stables  at  which  a  large  number  of 
cabmen  were  daily  in  attendance  for  the  purpose  of  hiring  cabs 
was  held  to  be  a  workplace  within  the  meaning  of  this  section,  and 
must  therefore  be  provided  with  sufficient  and  suitable  sanitary 
conveniences  for  the  cabmen  {Bennett  v.  Harding,  [1900]  2  Q.  B. 
397  ;  G4  J.  P.  676  ;  69  L.  J.  Q.  B.  701  ;  83  L.  T.  (x.s)  51  ; 
48  W.  R.  647  ;  16  T.  L.  R.  445). 

(b)  The  expressions  "  sanitary  conveniences "  and  "  building  " 
are  defined  by  s.  141,^>os<. 

(c)  The  Factory  and  Workshop  Act,  1901  (1  Edw.  7,c.  22),s.  5, 
contains  the  following  provision  as  to  the  powers  of  an  mspector 
as  to  sanitary  defects  in  a  factory  or  workshop  remediable  by  a 
sanitary  authority  : 

(1)  Where  it  appears  to  an  inspector  that  any  act,  neglect  or  default 
in  relation  to  any  drain,  water-closet,  earth-closet,  privy,  ashpit,  water 
supply,  nuisance  or  other  matter  in  a  factory  or  workshop  is  punishable 
or  remediable  under  the  law  relating  to  public  health,  but  not  under  this 
Act,  that  inspector  shall  give  notice  in  writing  of  the  act,  neglect  or 
default  to  the  district  council  in  whose  district  the  factory  or  workshop  is 
situate  and  it  shall  be  the  duty  of  the  district  council  to  make  such 
inquiry  into  the  subject  of  the  notice,  and  take  such  action  thereon,  as 
seems  to  that  council  proper  for  the  purpose  of  enforcing  the  law,  and  to 
inform  the  inspector  of  the  proceedings  taken  in  consequence  ot  the 

notice.  -^i  -u- 

(2-)  An  inspector  may,  for  the  purposes  of  this  section  take  with  him 

into  a  factory  or  a  workshop  a  medical  officer  of  health,  inspector  of 

nuisances  or  other  officer  of  the  district  council. 

m  Where  notice  of  an  act.  neglect  or  default  is  given  by  an  inspector 
under  this  section  to  a  district  council,  and  proceedings  are  not  taken 
within  one  month  for  punishing  or  remedying  the  act,  neglect  or  default, 
the  inspector  may  take  the  like  proceedings  for  punishing  or  remedying 
the  same  as  the  district  council  might  have  taken,  and  shall  be  entitled  to 
recover  from  the  district  council  all  such  expenses  in  and  about  the 
proceedings  as  the  inspector  incurs  and  as  are  not  recovered  from  any 
oSer  person  and  have  not  been  incurred  in  any  unsuccessful  proceeding.. 

Section  153  of  that  Act  provides  that,  subject  to  the  exceptions 
therein  mentioned,  references  in  that  Act  to  a  district  council  and 
the  district  thereof  are  as  regards  the  city  of  London  to  be  con- 
strued  as  references  to  the  court  of  common  council  and  the  citj , 
and  as  regards  any  other  part  of  the  administrative  county  of 
London  as  references  to  the  council  of  a  metropolitan  borough  and 
the  metropolitan  borough. 
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In  a  prosecution  by  an  inspector  under  s.  5  i^iipra,  justices 
have  no  jurisdiction  to  hear  evidence  upon  or  decide  the  question 
of  suitability  of  sanitary  accommodation  existing  in  a  factory 
(Tmcey  v.  Pretty,  [1901]  1  K.  B.  444  ;  (55  J.  P.  196  ;  70  L.  J. 
K.  B.  234  ;  83  L.  T.  7G7  ;  49  W.  R.  282  ;  17  T.  L.  R.  200  ; 
19  Cox  C.  C.  593). 

(fZ)  As  to  the  authentication  and  service  of  this  notice,  see 
ss.  127,  128,  i;os<. 

{e)  The  expressions  "owner"  and  "day"  are  defined  by  s.  141, 
pout. 

(/)  As  to  the  recovery  of  these  fines,  see  s.  Ill,  post. 

39.--(l)  The  county  couDcil  (a)  shall  make  byelaws  {h)  Byelaws  as 
with  respect  to  water-closets,  earth-closets,  privies,  as^i"  cioseSretc. 
pits  (('),  cesspools,  aud  receptacles  for  dung,  and  the  proper 
accessories  thereof  in  connection  with  buildings,  whether 
constructed  before  or  after  the  passing  of  this  Act. 

(2)  Every  sanitary  authority  shall  make  byelaws  with 
respect  to  the  keeping  of  water-closets  supplied  with 
sufficient  water  for  their  effective  action  (d). 

(3)  It  shall  be  the  duty  of  every  sanitary  authority  to 
observe  and  enforce  the  byelaws  under  this  section  ; 
and  any  directions  given  by  the  sanitary  authority  under 
this  Act  shall  be  in  accordance  with  the  said  byelaws,  and 
so  far  as  they  are  not  so  in  accordance  shall  be  void  (g). 

(a)  The  county  council  here  referred  to  is  the  London  County 
Council.  See  s.  141,^Jo.s/.  The  byelaws  of  the  county  council  do 
not  apply  in  the  city  of  London.    See  s.  Vd'd,post. 

The  byelaws  made  by  the  London  County  Council  under  this 
section  are  to  be  found  in  the  published  byelaws  and  regulations 
of  the  London  County  Council. 

(6)  As  to  the  making  of  byelaws,  see  s.  114,  ^osi. 

By  a  byelaw,  Ko.  5,  made  by  the  Loudon  County  Council  under  s.  39  (1 ). 
it  is  provided  that  "a  person  who  shall  newly  tit  or  fix  any  apparatus  in 
connection  with  any  existing  w.c.  shall,  as  regards  such  apparatus  and  its 
connection  with  any  soil  pipe  or  drain,  comply  with  such  of  the  require- 
ments of  the  foregoing  byelaws  as  would  be  applicable  to  the  apparatus  so 
fitted  or  fixed  as  if  the  w.c.  were  being  newly  constructed."  Byelaw  14 
provides  that  "  every  person  who  shall  intend  to  construct  any  w.c,  earth- 
closet  or  privy,  or  to  fit  or  fix  in  connection  with  any  w.c,  earth-closet  or 
privy  any  apparatus  or  any  tra])  or  soil  pipe  shall  before  executing  any 
such  works  give  notice  in  writing  to  the  clerk  of  the  sanitary  authority.  ' 

The  appellants,  a  railway  company,  finding  that  the  traps  and 
pans  of  two  existing  water-closets  at  one  of  their  stations  required 
renew^al  owing  to  ordinary  wear  and  tear,  removed  the  same  and 
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Note. 
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Sect.  39.     refitted  or  fixed  two  new  pans  or  traps  in  connection  with  the  said 

  water-closets.    In  carrying  out  the  works  the  appellants  complied 

Note.  -with  all  the  requirements  of  the  byelaws  as  referred  to  in 
byelaw  5,  but  gave  no  notice  to  the  clerk  of  the  sanitary  authority 
as  provided  by  byelaw  14  : — Held,  that  byelaw  14  did  not  apply 
only  to  new  water-closets,  but  also  to  the  fixing  of  an  apparatus, 
trap,  or  soil  pipe  in  connection  with  any  existing  water-closet 
(London  and  South  Western  Rail.  Co.  v.  HHls,  [1906]  1  K.  B.  512  ; 
70  J.  P.  212  ;  75  L.  J.  K.  B.  340  ;  94  L.  T.  517  ;  4  L.  G.  R.  .399). 

(c)  The  expression  "  ashpit"  is  defined  by  s.  lSS,2>ost- 
Section  54  of  the  City  of  London  (Yarious  Powers)  Act,  1900, 
provides  that 

•'The  corporation  shall  make  and  enforce  byelaws  with  respect  to  water- 
closets  earth-closets  privies  ashpits  cesspools  and  receptacles  for  dung  and 
the  proper  accessories  thereof  in  connection  with  buildings  Provided 
that  nothing  in  this  part  of  this  Act  contained  shall  authorise  the  cor- 
poration to  make  or  enforce  any  byelaws  with  respect  to  water-closets  or 
the  accessories  thereof  which  would  be  inconsistent  with  or  contrary  to 
anything  contained  in  the  Metropolis  Water  Act  1852  or  the  Metropolis 
Water  Act  1871  or  any  regulations  or  byelaws  made  thereunder  '  Ash- 
pit '  in  this  section  means  any  ashpit  dust-bin  ash-tub  or  other  receptacle 
for  the  deposit  of  ashes  or  refuse  matter." 

Byelaws  have  been  made  imder  this  section  and  they  have  been 
formally  approved  by  the  Local  Government  Board. 

See  also  the  provisions  as  to  byelaws  in  ss.  63 — 67  of  this  Act, 
set  out  in  the  Appendix,  ^jo.s-«. 

(rf)  The  Local  Government  Board  have  issued  a  Model  Series 
of  Byelaws  under  this  section.  Byelaws  based  upon  the  model 
series  are  in  force  in  each  of  the  metropolitan  boroughs  and  in 
the  city  of  London. 

(e)  As  the  sanitary  authority  must  enforce  the  byelaws,  the 
proviso  in  s.  114,^^08;!,  relating  to  the  making  of  byelaws,  will  apply. 

The  directions,  above  referred  to,  are  those  which  are  given  by  a 
sanitary  authority  for  the  execution  of  works  prescribed  by  them. 
See,  for  example,  s.  37  (3),  ante,  p.  86,  and  s.  40  (2),  and  s.  41  (l),post. 

A  magistrate  has  jurisdiction  to  inquire  into  the  validity  of 
directions  purporting  to  be  given  by  a  sanitary  authority,  and  if 
they  relate  to  a  closet  in  existence  at  the  time  of  the  passing  of 
this  Act,  cannot  be  justified  by  a  byelaw  made  under  this  sub- 
section, which  is  prospective  only,  and  must  be  held  to  be  void  as 
not  being  in  accordance  with  the  byelaws  authorised  under  the  Act 
(Fnlham  {Ve^^iry  of)  v.  Solomon,  [1896]  1  Q.  B.  198  ;  GO  J.  P.  72  ; 
65  L.  J.  M.  C.  .33  ;  12  T.  L.  E.  157). 

As  to  byelaws  regulating  the  construction  and  ventilation  of 
water-closets  and  ventilation  traps,  see  Metrojwlifan  Industrial 
Dv:ellings  Co.  v.  Lonr,  (1903),  68  J.  P.  1    j  L.  R   103  ; 

2  L.G.R.  2.33  ;  Kingslcaul  y.  IJahen  (1904),  68  J.  P.  159;  90L.T. 
449  •  L  G  R  470  ;  Treamre  v.  Bennondsey  Borough  Conned 
(1904)"  68  J.  P.  206  ;  2  L.  G.  R.  488  ;  Agar  v.  iVo/.-e.s  (1905), 
69  J.  P.  374  ;  93  L.  T.  (N.s.)  605  ;  3  L.  G.  R.  1168. 
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A  byelaw  made  by  the  London  County  Council  under  this     Sect.  39. 
section  is  unreasonable  and  void  if  it  does  not  provide  for  notice        -  - 
to  the  person  complained  against  before  the  commencement  of  JSOte. 
proceedings  (Noke>i  v.  Miiigtoii  Borough  Council  (No.  1),  [1904] 
1  K.  B.  GIO  ;  (58  J.  P.  95  ;  73  L.  J.  K.  B.  100  ;  90  L.  T.  22  ; 
52  W.  R.  399  ;  20  T.  L.  R.  95  ;  2  L.  G.  R.  334). 

For  the  meaning  of  the  expression    sanitary  authority,"  see  s.  99 , 
2>o.s7. 

40. — (1)  The  sanitary  authority  may  examine  any  of  Power  for 
the  following  works,  that  is  to  say,  any  water-closet,  earth-  a^thOTity  to 
closet,  privy,  ashpit  (a),  or  cesspool,  and  any  water  supply,  authorise 
sink,  trap,  siphon,  pipe,  or  other  works   or  apparatus  ^ater- 
connected  therewith,  upon  any  premises  (a)  within  their  closets,  etc. 
district,  and  for  that  purpose,  or  for  the  purpose  of 
ascertaining  the  course  of  a  drain,  may  at  all  reasonable 
times  by  day  (a),  after  twenty-four  hours'  notice  has  been 
served  on  the  occupier  of  the  premises,  or  if  they  are  un- 
occupied on  the  owner  (a),  or  in  case  of  emergency  without 
notice,  enter  on  any  premises,  and  cause  the  ground  to  be 
opened  in  any  place  they  think  fit,  doing  as  little  damage 
as  may  be  (a). 

(2)  If  any  such  work  as  aforesaid  is  found  on  examina- 
tion to  be  in  accordance  with  this  Act  and  the  byelaws 
of  the  county  council  and  sanitary  authority  and  directions 
of  the  sanitary  authority  given  in  any  notice  under  this 
Act,  and  in  proper  order  and  condition,  the  sanitary 
authority  shall  cause  the  same  to  be  reinstated  and  made 
good  as  soon  as  may  be,  and  shall  defray  the  expenses  of 
examination,  reinstating,  and  making  good  the  same,  and 
pay  full  compensation  for  all  damages  or  injuries  done  or 
occasioned  by  the  examination  ;  but  if  on  examination 
any  such  work  is  found  not  to  be  in  proper  order  or 
condition,  or  not  to  have  been  made  or  provided  by  any 
person  according  to  the  said  byelaws  and  directions,  or  to 
be  contrary  to  this  Act,  the  reasonable  expenses  of  the 
examination  shall  be  repaid  to  the  sanitary  authority  by 
the  person  offending,  and  may  be  recovered  by  that 
authority  in  a  summary  manner 

(a)  This  sub-section  is,  in  substance,  a  re-enactment  of  18  & 
19  Vict.  c.  120,  s.  82  ;  the  enactment  is,  however,  extended  to  an 
ashpit. 
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Sect.  40. 

NOTK. 


the 
See 


The  expressions  "ashpit,"  "day,"  "premises"  and  "owner" 
are  defined  by  s.  Ul,post.  For  the  meaning  of  the  expression 
"  sanitary  anthority,"  see  s.  99,  2^08t. 

As  to  the  authentication  and  service  of  the  notice,  see  ss.  127, 

12S,  post. 

The  mode  of  entry  is  regulated  by  s.  llo,  post. 

It  has  been  held  that  it  is  not  a  condition  precedent  to  the  right 
of  a  local  authority  to  recover  from  the  owner  of  premises  the 
expenses  of  abating  a  nuisance  thereon,  that  a  notice  under  s.  41  of 
the  Public  Health  Act,  1875,  should  have  been  given,  before 
entry— for  the  purposes  of  examination— to  the  occupier  of  such 
nremises  (Bromley  Borough  Council  v.  Cheshire,  [1908]  1  K.  B. 
680  ;  72  J.  P.  34  ;  77  L.  J.  K.  B.  332  ;  G  L.  G.  E.  156). 

(h)  The  byelaws  of  the  county  council,  above  referred  to,  are 
evidently  those  to  be  made  under  s.  39.  It  is  not  clear  what  bye- 
laws  of  the  sanitary  authority  are  referred  to,  unless  they  are  the 
byelaws  made  under  ss.  16  and  39(2).  The  directions  of 
sanitary  authority  must  be  in  accordance  with  the  byelaws. 

s.  39  (3),  ante,  p.  91.  . 

The  reference  to  a  notice  appears  to  imply  that  the  examination 
•may  be  made  for  the  purpose  of  ascertaining  whether  the  require- 
ments of  the  notice  have  been  complied  with 

This  sub-section  is  taken  from  18  &  19  Vict.  c.  120,  s  84. 
Under  that  Act,  ss.  225,  226,  compensation  is  to  be  assessed  by 
iustices  There  is  no  corresponding  provision  in  this  Act  ;  and 
accordingly  it  would  seem  that  a  claim  for  compensation  must  be 
enforced  by  action.  .  . 

The  words  "  in  a  summary  manner  mean  m  manner  provided 
by  the  Summary  Jurisdiction  Acts  (42  &  43  Vict.  c.  49,  s.  51  (3)  ). 

^  UndeVs  22Vthe  London  County  Council  (General  Powers)  Act 
of  1904  (set  out  in  the  Appendix,  post),  the  sanitary  authority  may 
call  upon  the  owner  of  any  sanitary  convenience,  whether  erected 
before  or  after  the  passing  of  that  Act,  m  or  accessible  from  any 
street  in  their  district  which  is  so  placed  or  constructed  as  to  be  a 
nuisance  or  offensive  to  public  decency,  to  remove  such  convenience 
or  otherwise  reconstruct  the  same  in  such  a  manner  and  with  such 
.  materials  as  maybe  required  to  abate  the  nuisance  and  remo^e  the 
offence  against  public  decency. 


Penalty  on 

persons 

i  mproperly 

making  (^r 

altering 

water-closets, 

etc. 


41,_(1)  In  any  of  the  following  cases— 

(a)  If  on  such  examination  as  in  the  preceding  section 
'mentioned,  any  such  work  as  therein  men- 
tioned is  found  not  to  have  been  made  or  pro- 
vided by  any  person  according  to  the  byelaws  ot 
the  county  council  and  sanitary  authority,  and 
the  directions  of  the  sanitary  authority  given 
in  any  notice  under  this  Act,  or  to  be  contrary 
to  this  Act  (a),  or 
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(b)  I£  a  person,  without  the  consent  of  the  sanitary    Sect.  41. 

authority,  constructs  or  rebuilds  any  water- 
closet,  earth-closet,  privy,  ashpit,  or  cesspool 
which  has  been  ordered  by  them  either  not  to 
be  made,  or  to  be  demolished  (h),  or 

(c)  If  a  person  discontinues  any  water  supply  without 

lawful  authority  (c),  or 

(d)  If  a  person  destroys  any  sink,  trap,  siphon,  pipe, 

or  any  connected  works  or  apparatus  as  afore- 
said either  without  lawful  authority  or  so  that 
the  destruction  creates  a  nuisance  or  is  injurious 
or  dangerous  to  health  (d), 
every  person  so  offending  shall  be  liable  to  a  fine  not 
exceeding  ten  pounds  (e)  ;  and  if  he  does  not,  within  four- 
teen days  after  notice  (/)  is  served  on  him  by  the  sanitary 
authority,  or  within  any  further  time  allowed  by  that 
authority  or  appearing  to  a  petty  sessional  court  (g) 
necessary  for  the  execution  of  the  works,  cause  such 
water-closet,  earth-closet,  privy,  ashpit,  or  cesspool  to  be 
altered  or  reinstated  in  conformity  with  the  said  byelaws 
and  directions  (A),  or,  as  the  case  may  be,  to  be  demolished, 
or  such  water  supply  to  be  renewed,  or  such  sink,  trap, 
siphon,  pipe  or  other  connected  works  or  apparatus 
to  be  restored,  such  person  shall  be  liable  to  a  fine  not 
exceeding  twenty  shillings  for  each  day  during  which 
the  offence  continues  ;  or  the  sanitary  authority,  if  they 
think  fit,  in  lieu  of  proceeding  for  a  fine,  may  enter  on  the 
premises  and  cause  the  work  to  be  done,  and  the  expenses 
thereof  shall  be  paid  by  the  person  who  has  so  offended  (i). 

(2)  If,  on  such  examination  as  aforesaid,  any  water- 
closet,  earth-closet,  privy,  ashpit,  or  cesspool,  or  any 
water  supply,  sink,  trap,  siphon,  pipe,  or  any  of  the  con- 
nected works  or  apparatus  as  aforesaid,  appears  to  be  in 
bad  order  and  conditiouj  or  to  require  cleansing,  alteration, 
or  amendment,  or  to  be  filled  up,  the  sanitary  authority 
shall  cause  notice  to  be  served  on  the  owner  or  occupier 
of  the  premises,  upon  or  in  respect  of  which  the  inspec- 
tion was  made,  requiring  him  forthwith,  or  within  a 
reasonable  time  specified  in  the  notice,  to  do  what  is 
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Sect.  41.    necessary  to  place  the  work  in  proper  order  and  con- 

  dition  ;  and  if  such  notice  is  not  complied  with,  the  said 

owner  or  occupier  shall  be  liable  to  a  fine  not  exceeding 
five  pounds,  and  to  a  further  fine  not  exceeding  forty 
shillinas  for  each  day  during  which  the  offence  continues  ; 
or  the  sanitary  authority,  if  they  think  fit,  in  lieu  of 
proceeding  for  a  fine,  may  enter  on  the  premises  and 
execute  the  works,  and  the  expenses  incurred  by  them 
in  so  doing  shall  be  paid  to  them  by  the  owner  or  occupier 
of  the  premises  {k).  ^ 

(3)  Any  person  who  thinks  himself  aggrieved  by  any 
notice  or  act  of  a  sanitary  authority  under  this  section 
in  relation  to  any  water-closet,  earth-closet,  privy,  ashpit, 
or  cesspool,  may  appeal  to  the  county  council,  whose 
decision  shall  be  final  {I). 

(a)  This  clause  is  takeu  from  18  &  19  Yict.  c.  120,  s.  83.  And 
see  the  preceding  section  of  this  Act.  , ,     • . 

For  the  mea&ng  of  the  expression  "  sanitary  authority,  see 

(i)  THs  clause  is  also  taken  from  18  &  19  Yict.  c  120  s.  83, 
with  the  omission  of  the  words,  "  sewer  "  and  "  dram.  It  is  the 
duty  of  tTe  anitary  authority  themselves  to  repair  and  cleanse 
sewers  under  18  &  19  Vict.  c.  120,  s.  69,  and  nmsances  arising  from 
dZins  may  be  dealt  with  under  the  nmsance  clauses  ot  this  Act 
ThT  wrrd^"  ashpit,"  which  appears  in  Jhe  above  clause  and  is 
defined  by  s  Ul,  post,  was  not  i;i  18  &  19  Vict.  c.  120,  s  83 

It  is  noVquite  cfear'what  is  the  order  referred  to  in  the  clause. 
It  ma;,  perhaps,  be  an  order  under  s.  4,  or  under  the  byelaws. 

M  This  clause  is  also  taken  from  18  &  19  Vict,  c^  120,  s.  83. 
It  may  be  observed  that  the  want  of  proper  water  fittmgs  may 
SseKe  a  n^uLnce  liable  to  be  dealt  with  summarily  under  s  3. 

(rf)  This  clause  is  an  expansion  of  the  words  used  in  18  & 
19  Vict.  c.  120,  s.  83. 

(e^  As  to  the  recovery  of  this  fine,  see  s.  117,  post. 

If)  As  to  the  authentication  and  service  of  this  notice,  see 

ss.  127,  128,  post.  pvm-pssion  "petty  sessional  court," 

i^g)  For  the  meanmg 

court  may  apparently  grant  an 
:Sentn^^^' W'i.'p-eedings  to  recovei-  the  fine^ 

(70  These  directions  must  be  in  accordance  with  the  byelaws. 

The^e' x^lnses  1  recoverable  in  a  summary  manner  unde^ 
s  117  See  also  s.  121,  as  to  the  recovery  of  expenses  fiom 

the  owner  of  the  premises. 
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For  the  meaning  of  the  expressions  "  day,"  "  premises,"  and     Sect.  41. 
"  owner,"  see  s.  141,  ^josit.  IfoTE 

(^•)  This  sub-section  is  taken  from  18  &  19  Vict.  c.  120,  s.  85. 

As  to  the  authentication  and  service  of  the  notice,  see  ss.  127, 
128,  post. 

As  to  the  recovery  of  the  fines,  see  s.  117,  ^wsi.  The  expenses 
are  recoverable  in  a  summary  manner  under  s.  117,  pos<,  or,  if 
recoverable  from  an  owner  of  premises,  in  manner  provided  by 
s.  121,  post. 

Directions  relating  to  a  closet  in  existence  at  the  time  of  the 
passing  of  the  Act  cannot  be  justified  under  a  byelaw  vrhich  is 
prospective  only,  and  must  be  held  to  be  void  as  not  being  in 
accordance  with  byelaws  authorised  under  the  Act  (Fulham  (Vestry 
of)  V.  Solomon,  [1896]  1  Q.  B.  198  ;  60  J.  P.  72  ;  65  L.  J.  M.  C. 
33  ;  12  T.  L.  R.  157).  In  that  case  Kenxedy,  J.,  said  that  in  his 
view  the  words  "  is  found  not  to  be  in  proper  order  and  condition  " 
in  s.  40  (2),  and  "appears  to  be  in  bad  order  and  condition"  in 
s.  41  (2),  did  not  refer  to  defects  in  the  structure,  nor  did  the 
words  "require  alteration  or  amendment"  refer  to  structural 
alteration.  This  opinion  was  followed  in  Hammersmith  Vestry  v. 
A'uiswortli  (1897),  62  J.  P.  103.  There  the  vestry  had  given 
notice  to  the  respondent  to  carry  out  certain  alterations  by  cutting 
off  a  rain-pipe  from  the  main  drain,  such  pipe  having  been  put 
up  before  1891,  and  not  being  alleged  to  be  in  a  defective  con- 
dition nor  a  matter  as  to  which  byelaws  could  be  made  under 
s.  39,  a)ite.  It  was  held  that  no  oflEence  had  been  committed,  as 
there  was  nothing  in  the  Act  enabling  the  vestry  to  require 
alteration  of  the  system  of  drainage  as  distinguished  from  the 
repair  of  defects.  See,  however,  the  observations  of  the  court 
upon  the  judgment  of  Kennedy,  J.,  supra,  in  Southivold  Cor- 
poration V.  Crowdy  (1903),  67  J.  P.  278  ;  1  L.  G.  R.  899. 

(I)  This  provision  is  taken  from  18  &  19  Vict.  c.  120,  s.  211. 
It  is  in  terms  similar  to  s.  37  (5).  See  the  notes  to  that  sub- 
section. As  to  the  procedure  on  appeal,  see  s.  12G,  j^ost.  There 
is  no  appeal  to  the  county  council  from  the  commissioners  of 
sewers  or  their  successors,  the  court  of  common  council.  See 
8.  133, 2}ost. 

42.  If  a  water-closet  or  drain  is  so  constructed  or  Improper 

repaired  as  to  be  a  nuisance  or  injurious  or  danoerous  to  construction 
,        ,  ''  or  repau'  of 

health,  the  person  who  undertook  or  executed  such  con-  water-closet 

struction  or  repair  shall,  unless  he  shows  that  such 
construction  or  repair  was  not  due  to  any  wilful  act, 
neglect,  or  default,  be  liable  to  a  fine  not  exceeding- 
twenty  pounds  : 

Provided  that  where  a  person  is  charged  with  an  offence 
under  this  section  he  shall  be  entitled,  upon  information 
M.p.u,  n 


y8 


Sect.  42. 


Sanitary 
authority 
to  cause 
offensive 
ditches, 
drains,  etc.  to 
be  cleansed 
or  covered. 


The  Public  Health  (London)  Act,  1891. 

duly  laid  by  him,  to  have  any  other  person,  being  his 
agent,  servant,  or  workman,  whom  he  charges  as  the 
actual  offender,  brought  before  the  court  at  the  time 
appointed  for  hearing  the  charge,  and  if  he  proves  to  the 
satisfaction  of  the  court  that  he  had  used  due  diligence  to 
prevent  the  commission  of  the  offence,  and  that  the  said 
other  person  committed  the  offence  without  his  knowledge, 
consent,  or  connivance,  he  shall  be  exempt  from  any  fine, 
and  the  said  other  person  may  be  summarily  convicted  of 
the  offence. 

This  section  is  new. 

The  fine  is  recoverable  summarily  under  s.  117,  ^jos«. 

As  to  the  words  "  a  nuisance  or  injurious  or  dangerous  to  health," 
see  the  note  to  s.  2,  ante,  p.  3. 

The  proviso  resembles  that  in  41  &  42  Vict.  c.  16,  s.  87,  and 
some  other  Acts.  It  is  intended  for  the  protection  of  an 
employer  against  the  wrongful  acts  of  his  workmen,  but  it  an 
employer  is  charged,  the  burden  of  proof  that  he  is  personally 
innocent  will  lie  upon  him. 

In  Younn  (on  behalf  of  the  Sanitary  Auikoritij  of  the  Parish  of 
Foster  (isk),  58  J.  P.  8  ;  69  L.  T.  147  ;  41  W.  K 
589  it  was  held  that  the  builder  who  is  employed  by  the  owner  to 
repair  a  drain,  and  who  so  repairs  it  as  to  be  a  nuisance  and 
iniurious  to  health,  may  be  proceeded  against  under  this  section  in 
the  first  instance,  as  he  is  the  person  who  undertook  or  executed 
the  repairs  within  the  meaning  of  the  section. 

43. — (1)  Every  sanitary  authority — 

(a)  Shall  drain,  cleanse,  cover,  or  fill  up,  or  cause  to  he 
drained,  cleansed,  covered,  or  filled  up,  all 
ponds,  pools,  open  ditches,  drains,  and  places 
containing  or  used  for  the  collection  of  any 
drainage,  filth,  water,  matter,  or  thing  of  an 
offensive  nature,  or  likely  to  be  prejudicial  to 
health,  which  may  be  situate  in  their  district ; 
and 

(b)  Shall  cause  notice  to  be  served  on  the  person 
causing  any  such  nuisance,  or  on  the  owner  or 
occupier  of  any  premises  whereon  the  same 
exists,  requiring  him,  within  the  time  specified 
in  such  notice,  to  drain,  cleanse,  cover,  or  fill 
up  such  pond,  pool,  ditch,  drain,  or  place,  or  to 
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construct  a  proper  drain  for  the  discharge  of  such    Sect.  43. 
filth,  water,  matter,  or  thing,  or  to  execute  such 
other  works  as  the  case  may  require  (a)- 

(2)  If  the  person  on  whom  such  notice  is  served  fails  to 
comply  therewith,  he  shall  be  liable  to  a  fine  not  exceeding 
five  pounds,  and  a  further  fine  not  exceeding  forty  shillings 
for  each  day  during  which  the  offence  continues  ;  or  the 
sanitary  authority,  if  they  think  fit,  in  lieu  of  proceeding 
for  a  fine,  may  enter  on  the  premises  and  execute  such 
works  as  may  be  necessary  for  the  abatement  of  the 
nuisance,  and  may  recover  the  expenses  thereby  incurred 
from  the  owner  of  the  premises  (h)  :  Provided  that — 

(a)  The  sanitary  authority,  where  they  think  it  reason- 

able, may  defray  all  or  any  portion  of  the  said 
expenses,  as  expenses  of  sewerage  are  to  be 
defrayed  by  that  authority  (c)  ;  and 

(b)  Where  any  work  which  a  sanitary  authority  does  or 

requires  to  be  done  in  pursuance  of  this  section 

interferes  with  or  prejudicially  affects  any  ancient 

mill,  or  any  right  connected  therewith,  or  other 

right  to  the  use  of  water,  the  sanitary  authority 

shall  make  full  compensation   to  all  persons 

sustaining  damage  thereby,  in  manner  provided 

by  the  Metropolis  Management  Act,  1855  (d),  or  ig  &  19  Vict. 

if  they  think  fit,  may  purchase  such  mill,  or  any  ^-  -^^O- 

such  right  connected  therewith,  or  other  right  to 

the  use  of  water  ;  and  the  provisions  of  the  said 

Act  with  respect  to  purchases  by  the  sanitary 

authority   shall   be   applicable  to  every  such 

purchase  as  aforesaid  (e). 

(3)  Any  person  who  thinks  himself  aggrieved  by  any 
notice  or  act  of  a  sanitary  authority  under  this  section  in 
relation  to  the  construction,  covering,  filling  up,  or  other 
<alteration  of  any  drain  may  appeal  to  the  county  council, 
whose  decision  shall  be  final  (/). 

(a)  This  section  takes  the  place  of  18  &  19  Vict.  c.  120,  s.  86, 
and  18  &  19  Vict.  c.  121,  ss.  21,  22  (now  repealed). 

It  appears  to  be  in  the  discretion  of  the  sanitary  authority 
whether  they  will  themselves  act  under  clause  (a),  or  serve  a 
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notice  under  clause  (b).   See  sub-s.  (2).  The  expressions  "owner" 
and  "  premises  "  are  defined  by  s.  141,  posi. 

As  to  the  authentication  and  service  of  the  notice,  see  ss.  127, 
12^,  post. 

(V)  The  fine  is  recoverable  summarily  under  s.  117.  The 
expenses  may  be  recovered  in  the  same  way  or  m  manner 
provided  by  s.  \21,post. 

(c)  This'  proviso  will  apply  even  where  the  works  have  been 
done  in  default  of  compliance  with  a  notice. 

The  expenses  of  sewerage  were  formerly  defrayed  out  of  a 
sewers  rate  made  under  18  &  19  Vict.  c.  120,  s.  161,  now  they  will 
be  defrayed  out  of  the  general  rate.    See  the  London  Government 
Act  1899  (62  &  63  Vict.  c.  14),  s.  10,  which  provides  that  a  scheme 
under  the  Act  is  to  provide  for  all  the  expenses  of  a  borough 
council  being  paid  out  of  the  general  rate,  and  for  the  discontinu- 
ance of  a  separate  sewers  rate  and  separate  lighting  rate,  but  is  to 
make  provision  for  protecting  the  interests  of  owners  and  occupiers 
of  an/hereditament  which  is  exempt  from  any  rate  or  liable  to  be 
assessed  thereto  at  a  less  amount  than  other  hereditaments.  The 
general  rate  and  the  poor  rate  are  to  be  assessed,  made,  and  leMed 
fogether  by  the  borough  council  as  one  rate,  which  -  to  be  termed 
the  general  rate,  and  is  to  be  assessed,  made,  collected,  and  levied 
afif^t  were  the'poor  rate,  and  all  enactments  applymg  or  jefer  mg 
to  the  poor  rate  are,  subject  to  the  provisions  of  the  Act  as 
to  audit,  to  be  construed  as  applying  or  referring  al  o  to  the 
general  rate.    Pursuant  to  this  provision  a  scheme  called  ihe 
iondon  Rating  Scheme,  1901/'  was  duly  confirmed  by  Order 
in  Council,  dated  March  9th,  1901  (Stat.  R.  &  0.  1901,  p.  226). 

(d)  Compensation  is  determined  by  two  justices  un^^v  \^  & 
19  Vict  c  120  ss.  225,  226,  unless  the  amount  m  dispute  exceeds 
£50,  in  which  case  it  must  be  determined  by  arbitration,  in  manner 
provided  by  the  Lands  Clauses  Acts. 

A  summons  before  justices  to  assess  compensation  need  not  be 

taken  out  within  the  six  months  ^^^^^^^^^y  ,V  4  )  7  P  117 ' 
s  11  (i?  V.  Edwards  (1884),  13  Q.  B.  D.  586  ;  4J  J.  P.  , 
53  L.  J.  M.  C.  149  ;  51  L.  T.  (n.s.)  856. 

(e)  The  provisions  of  18  &  19  Vict.  c.  120,  as  to  the  Purchase  of 
lai  dl  ar^  contained  in  ss.  150-153.  Under  these  -a^ons  land 
may  be  purchased  in  the  ordinary  way  by  agi-eement,  oi,  ^  th  he 
Tonint  of  a  Secretary  of  State,  compulsorily,  in  manner  provided 
by  the  Lands  Clauses  Acts. 

(f^  This  provision  is  taken  from  18  &  19  Vict,  c  120,  s.  211. 

(/;  inis  piuMoi^^  Q7        „„fp  and  the  notes  thereto. 

See  the  similar  provision  in  s.  37  (5),  ante,  ana  ine 

A.  to  the  procedure  on  appeal,  see  s.  126,  post.  There  is  no 
a.pell  to\he  ^unty  council  the  commissioners  of  sewers  or 
their  successors  the  court  of  common  council.    See  s.  133,  vo,t. 
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44_(1)  Every  sanitary  authority  may  provide  and 
maintain  public  lavatories  and  ashpits  and  public  sanitary 
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conveniences  other  than  privies,  in  situations  where  they    Sect.  44. 
deem  the  same  to  be  required,   and   may  supply  such  provide  public 
lavatories  and  sanitary  conveniences  with  water,  and  may  conveniences, 
defray  the  expense  of  providing  such  lavatories,  ashpits, 
and  sanitary  conveniences,  and  of  any  damage  occasioned 
to  any  person  by  the  erection  or  construction  thereof,  and 
the  expense  of  keeping  the  same  in  good  order,  as  if  they 
were  expenses  of  sewerage  (a). 

(2)  For  the  purpose  of  such  provision  the  subsoil  of 
any  road,  exclusive  of  the  footway  adjoining  any  building 
or  the  curtilage  of  a  building,  shall  be  vested  in  the  sanitary 
authority  (h). 

(a)  This  section  is  an  amendment  of  18  &  19  Yict.  c.  120,  s.  88, 
in  so  far  as  it  extends  to  lavatories  and  ashpits,  and  omits  all 
mention  of  privies. 

For  provisions  of  a  similar  nature,  see  ss.  .S9  and  45  of  the 
Public  Health  Act,  1875,  and  s.  47  of  the  Public  Health  Acts 
Amendment  Act,  1907. 

The  expressions  "  ashpits  "  and  "  sanitary  conveniences  "  are 
defined  by  s.  14:1,  post.  There  is  no  definition  of  a  lavatory,  but 
it  is  submitted  that  it  means  a  place  for  washing,  and  not  a  urinal, 
which  is  included  in  the  definition  of  a  sanitary  convenience. 

In  Biddulph  v.  Vestry  of  St.  George,  Hanover  Square  (1863), 
33  L..  J.  Ch.  411  ;  8  L.  T.  (x.s.)  558  ;  3  De  G-.  J.  &  S.  493  ; 
2  N.  R.  212,  the  defendants,  assuming  to  act  under  the  corre- 
sponding section  of  18  &  19  Vict.  c.  120,  passed  a  resolution  to 
erect  a  urinal  in  Grosvenor  Place,  adjacent  to  the  wall  of  Bucking- 
ham Palace  ;  Stuart,  V.-C,  being  of  opinion  that  the  erection 
of  a  urinal  at  that  spot  would  be  a  serious  injury  to  property 
in  the  neighbourhood,  upon  bill  filed  by  a  resident  nearly  opposite 
to  the  site  of  the  proposed  urinal,  granted  an  injunction  restraining 
the  vestry  from  erecting  it.  Upon  appeal,  the  Lords  Justices 
being  of  opinion  that  the  evidence  did  not  show  that  the  proposed 
urinal  would  be  in  point  of  law  a  nuisance,  or  that  the  vestry  were 
exceeding  their  statutory  powers  in  what  they  proposed  to  do,  or 
that  they  were  influenced  by  improper  motives,  discharged  the  order 
for  the  injunction.  In  Maso)i  v.  Wallasey  Local  Board  (1876), 
58  J.  P.  477  ;  L.  J.  Notes  of  Cases,  1876,  p.  212,  Jessel,  M.R., 
held  that  in  the  absence  of  improper  motives,  an  absolute  discre- 
tion was  given  to  a  sanitary  authority  in  choosing  the  site  (and  see 
the  decision  of  Pollock,  B.,  in  Spicer  v.  Mayor  ofJIaryate  (1880), 
24  Sol.  J.  821 ).  In  Vernon  v.  Vestry  of  St.  James,  Westminster  (1880), 
16  Ch.  D.  449  ;  50  L.  J.  Ch.  81  ;  44  L.  T.  (n.s.)  229,  it  was  held 
by  Malins,  V.-C,  that  any  question,  whether  one  place  or  another 
was  more  fit  for  the  erection  of  a  urinal,  must  be  left  to  the 
decision  of  the  vestry  ;  but  that  the  vestry  would  be  controlled  by 
the  court  if  they  acted  in  an  unreasonable  manner,  and  occasioned 
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Sect.  44.     a  nuisance  to  the  owners  of  adjoining  property.    And  it  was  held 

  by  the  Court  of  Appeal,  that  as  the  erection  of  a  urinal  was  not 

Note.  necessarily  a  nuisance,  the  provision  of  the  Act  authorising  the 
vestry  to  erect  urinals  did  not  empower  them  to  erect  one  where 
it  would  be  a  nuisance  to  the  owners  of  adjoining  property,  there 
being  no  words  in  the  Act  which,  expressly  or  by  necessary  impli- 
cation, authorised  them  to  create  a  nuisance.  Each  case  will, 
therefore,  depend  on  its  own  circumstances.  See  Graham  v. 
Nevcastle-upon-Tyve  Corporation  (No.  1)  (1892),  67  L.  T.  (n.s.) 
790  ;  2  R.  254  ;  Mocjcj  v.  Bochen  (1888),  5  T.  L.  R._  22.  _  In 
a  recent  case  a  local  board,  assuming  to  act  under  this  section, 
erected  a  public  urinal,  partly  upon  a  highway  and  partly  upon  a 
strip  of  land  belonging  to  the  plaintiff,  and  so  near  to  other 
adjoining  land  of  the  plaintiff  as  to  be  a  nuisance  to  her  and  her 
tenants,  and  to  depreciate  the  value  of  her  property  ;  it  was  held 
that  the  plaintiff  was  entitled  to  a  mandatory  injunction  to  restrain 
the  board  from  continuing  the  urinal  upon  the  land,  or  so  near 
thereto,  as  to  cause  injury  or  annoyance  to  her  and  her  tenants 
{Sellors  V.  Matloch  Bath  Local  Board  (1885),  14  Q.  B.  D.  928  ; 
52  L.  T.  (N.s.)  762). 

In  another  case  plaintiff  was  the  owner  of  numerous  houses  of 
a  superior  class  abutting  on  a  road  overlooking  a  public  park,  and 
defendants,  the  urban  authority,  resolved  to  erect  a  urinal  and 
lavatory  in  the  park,  about  230  feet  from  the  plaintiff's  nearest 
house,  and  in  full  view  of  them  all.  Plaintiff  moved  for  an 
injunction  to  restrain  defendants  from  erecting  the  proposed 
building  so  as  to  cause  a  nuisance  to  himself  and  his  tenants,  and 
proved  that  the  letting  value  of  his  houses  would  be  diminished, 
and  that  there  were  other  sites  more  convenient,  but  failed  to 
prove  that  any  nuisance  by  smell  was  likely  to  arise.  It  Avas 
held  by  Chittv,  J.,  that  an  injunction  ought  not  to  be  granted  m 
the  absence  of  evidence  of  bad  faith,  or  arbitrary,  perverse  and 
vexatious  conduct  on  the  part  of  the  defendants  in  selectmg  ^the 
site  (Pethiclc  v.  Mayor,  etc.  of  Plymouth  (1894),  58  J.  P.  476  ; 
70  L.  T.  (N.s.)  304  ;  42  W.  R.  246  ;  10  T.  L.  R.  205).  See  also 
Chaplin  &  Co.,  Limited  v.  Westminster  {Mayor,  etc.  of),  [1901] 
2  Ch.  329  ;  65  J.  P.  661  ;  70  L.  J.  Ch.  679  ;  85  L.  T.  (n.s.)  88  ; 
49  W.  R.  586 ;  17  T.  L.  R.  576  ;  L.  G.  C.  1229. 

Section  39  of  the  Public  Health  Act,  1875,  does  not  empower 
an  urban  authority  to  provide  a  public  urinal  in  such  a  position  as 
in  fact  to  cause  a  nuisance  to  neighbouring  property,  even  though 
the  authority  bona  fide  consider  that  the  situation  selected  is  proper 
and  convenient,  and  even  though  the  result  of  providing  the  urinal 
may  be  to  obviate  an  existing  nuisance  {Leyman  v.  Hessle  Urban 
District  Council  (1902),  Q7  J. 56;  19T.L.R.73;  IL.Cr.R. /b). 

A  statutory  power  to  erect  urinals  in  such  situations  as  the 
sanitary  authority  think  fit,  does  not  entitle  such  sanitary  authority 
to  erect  urinals  where  they  constitute  a  private  nuisance^  to 
individuals  (Parish  v.  London  Corporation  (1901),  6/  J.  P-  oo  , 
18  T  L  R  63) 

The  urban  authority  of  a  seaside  resort  decided  to  erect  a  public 
sanitary  convenience,  and  selected  a  site,  freely  given  by  tlie 
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owner,  on  the  slope  of  the  cliffs  some  thirty  feet  from  good  class  Sect.  44. 
private  houses,  and  close  to  public  seats  used  by  residents  and  ^^^^ 
visitors  for  the  salubrity  of  the  air  and  the  amenity  of  the  view. 
The  plaintiffs,  in  a  quia  timet  action,  complained  of  a  private  nuisance 
likely  to  arise  from  noise  and  smell,  and  of  a  public  nuisance 
in  respect  of  the  erection  of  the  convenience  on  the  selected  site  : — 
Held,  on  the  facts,  that  no  public  or  private  nuisance  was  to  be 
apprehended,  and  that  the  defendant  council  had  reasonably  exer- 
cised their  powers  under  s.  39  of  the  Public  Health  Act,  1875,  in 
resolving  to  erect  a  convenience  of  this  kind,  and  in  selecting  the 
site  in  question  (J/fz/yo  v.  Seafon  Urban  District  Council  (1903), 
68  J.  P.  7  ;  2  L.  G.  R.  127). 

In  providing  sanitary  conveniences  under  the  section  under 
consideration,  the  sanitary  authority  must  use  their  statutory 
powers  bona  fide  and  reasonably,  and  if  they  so  act  their  discretion 
as  to  the  mode  of  acting  cannot  be  interfered  with.  Where  a 
convenience  with  a  subway  is  so  provided  under  a  street,  it  is 
no  objection  that  the  public  can  use  the  subway  as  a  means  of 
passing  from  one  side  of  the  street  to  the  other  {Mayor,  etc.  of 
Westmimter  v.  London  and  North  Western  Rail.  Co.,  [1905]  A.  C. 
426  ;  69  J.  P.  425  ;  74  L.  J.  Ch.  629  ;  93  L.  T.  (n.s.)  143  ;  54  W.  R. 
129  ;  21  T.  L.  R.  686  ;  3  L.  G.  R.  1120). 

In  a  case  where  a  metropolitan  borough  council  constructed  and 
maintained  public  underground  lavatories  beneath  streets  it  was 
held  by  the  Court  of  Appeal  (Mathew,  L.J.,  dissenting),  that  the 
council  were  liable  for  land  tax  in  respect  thereof,  as  "  having  or 
holding  a  tenement  or  hereditament"  {Westminster  {Mayor,  etc. 
of)  V.  Johnson,  and  Westminster  {Mayor,  etc.  of)  v.  Fuller,  [1904] 
2  K.  B.  737  ;  68  J.  P.  549  ;  73  L.  J.  K.  B.  774  ;  91  L.  T.  334  ; 
53  W.  R.  4  ;  20  T.  L.  R.  701  ;  2  L.  G.  R.  1378). 

As  to  how  the  expenses  of  sewerage  are  to  be  defrayed,  see 
the  notes  to  s.  43  (2). 

See  the  notes  to  s.  105, 2^ost,  as  to  loans  for  the  purposes  of  this 
section. 

{b)  This  is  a  new  and  somewhat  singular  provision.  By  18  & 
19  Yict.  c.  120,  s.  96,  all  streets,  which  were  highways  in  the 
metropolis,  were  vested  in  the  district  boards  or  vestries  as  the  case 
might  be.  This  vesting  did  not  give  the  district  boards  or  vestries 
all  the  powers  of  absolute  owners  of  the  soil,  but  only  such  powers 
as  were  essential  for  making  and  maintaining  the  street,  and 
accordingly  they  had  certain  powers  below  the  surface  and  above 
it.  The  district  boards  and  vestries  are  now  superseded  by  the 
metropolitan  borough  councils.  The  meaning  of  the  word  "  vest  " 
will  more  clearly  appear  from  the  decided  cases  which  are  set  out 
below.  Under  the  text,  however,  for  the  limited  purposes  of  this 
section,  the  subsoil  of  any  road,  exclusive  of  the  footway,  vests 
in  the  sanitary  authority.  This  provision  obviates  the  difficulty 
as  to  the  power  of  a  local  authority  to  erect  watei'-closets,  etc. 
partly  below  the  surface  of  the  ground  on  land  open  for  public  use, 
but  not  a  highway  repairable  by  the  inhabitants  at  large,  which 
arose  in  Baird  v.  Mayor,  etc.  of  Tunbridge  Wells,  infra. 
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Sect.  44.        The  following  are  the  cases  decided  with  reference  to  the  meaning 

  of  the  vesting  of  a  street  or  road  : 

In  Hind  V.  Chorlton  (1866),  L.  E.  2  C.  P.,  at  p.  116,  WlLLES,  J., 
referring  to  the  words  vent  in  as  used  in  a  local  Act,  said  :  "  There 
is  a  whole  series  of  authorities  in  which  words  which  in  terms 
vested  the  freehold  in  persons  appointed  to  perform  some  public 
duties,  such  as  canal  companies  and  boards  of  health,  have  been 
held  satisfied  by  giving  to  such  persona  the  control  over  the  soil 
which  was  necessary  to  the  earring  out  of  the  objects  of  the  Act 
without  giving  them  the  freehold.    In  Stracey  v.  Nelson  (1844), 
13  L.  J.  Ex.  97  ;  12  M.  &  W.  535,  it  was  provided  by  an  Act  that 
certain  lands  should  be  vented  in  the  commissioners  of  sewers,  and 
the  court  held,  notwithstanding,  that  only  the  control  over  the 
lane,  and  not  the  freehold,  passed  to  them."    In  Bagsluvw  v. 
Buxton  Local  Board  (1875),  1  Ch.  D.,  at  p.  222,  Jessel,  M.R.,  said 
that  by  the  term  vested  he  meant  vested  suh  modo,  as  far  as  a  high- 
way can  be,  not  necessarily  giving  to  the  local  authority  the  right 
to  the  soil.    The  words  vest  in  do  not  give  the  property  in  the 
street,  but  merely  the  property  in  the  surface  of  the  street,  and  in 
such  part  of  the  soil  as  is  or  can  be  used  for  the  ordinary  purposes 
of  a  street  {Coverdale  v.  Charlton  (1878),  4  Q.  B.  D.  104  ;  43  J.  P. 
268  ;  48  L.  J.  Q.  B.  128  ;  40  L.  T.  (n.s.)  88  ;  20  W.  R.  687).  In 
that  case,  by  an  award  made  under  an  Inclosure  Act  passed  in 
1766,  two  private  roads,  E.  and  H.,  were  set  out.    About  1818 
the  road  E.  became  a  public  highway.    Down  to  1863  the  surveyors 
of  highways  for  the  parish  of  C,  within  which  E.  and  H.  were 
situate,  had  from  time  to  time  let  the  pasturage  upon  E.  and  H. 
to  various  persons.    A  local  board  was  formed  in  1863  for  the 
parish  of  C,  who  in  1876  let  the  pasturage  on  E.  and  H.  to  the 
plaintiff.    He  thereupon  commenced  to  depasture  the  herbage  with 
his  cattle  on  the  roads.    The   defendant   interfered   with  the 
plaintiff's  enjoyment  of  the  pasturage.    It  was  held  that  the 
property  in  the  soil  of  E.,  being  a  street,  so  far  vested  in  the 
local  board  that  they  could  demise  the  right  of  pasturage  thereon 
to  the  plaintiff,  who  was  entitled  to  maintain  an  action.    It  was 
held  also  that  the  local  board  having  no  power  to  demise  H., 
being  a  private  way,  the  plaintiff  had  not  sufficient  exclusive 
possession  as  occupier  to  enable  him  to  maintain  an  action.    In  a 
subsequent  case,  James,  L.J.,  explained  this  decision  as  to  the 
meaning  of  the  words  vest  in  as  follows  :  "  What  that  case  decided, 
and  all  that  it  was  necessary  to  decide  in  that  case,  was  that  some- 
thing more  than  an  easement  passed  to  the  local  board,  and  that 
they  had  some  right  of  property  in  and  on  and  in  respect  of  the 
soil,  which  would  enable  them  as  owners  to  bring  a  possessory 
action  against  trespassers.    Now,  what  was  that  something  more  . 
It  is  impossible  to  read  any  of  the  three  judgments  delivered  on 
that  occasion  without  seeing  that  in  the  view  of  the  learned  ]udges 
the  soil  and  freehold,  in  the  ordinary  sense  of  the  words  soil 
and  freehold,'  that  is  to  say,  the  soil  from  the  centre  of  the 
earth  up  to  an  unlimited  extent  in  space,  did  not  pass  and  that 
no  sira^Mm  or  portion  of  the  soil,  defined  or  ascertainable  like  a 
vein  of  coal,  or  stratum  of  ironstone,  or  anything  of  that  kind, 
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passed,  but  the  board  had  only  the  surface,  and  with  the  surface  Sect. 
such  right  below  the  surface  as  was  essential  to  the  maintenance  ^^^^ 
and  occupation  and  exclusive  possession  of  the  street,  and  the 
making  and  maintaining  of  the  street  for  the  use  of  the  public 
(Rolls  V.  St.  Georoe  the  Martyr,  Southwarh  (Vestry  of) 
14  Ch.  D.  785  ;  44  J.  P.  680  ;  49  L.  J.  Ch.  691  ;  43  L.  T.  (n.s.) 
140  ;  28  W.  R.  867).    In  that  case  the  plaintiff:  having,  with  the 
sanction  of  the  Metropolitan  Board  of  Works,  made  a  new  street 
over  his  land,  upon  which  land  were  two  old  streets,  N.  and  A.,  an 
order  was  made  at  quarter  sessions  for  stopping  up  part  of  N. 
street  as  unnecessary,  and  an  order  was  also  made  for  diverting 
a -part  of  A.  street,  and  opening  the  new  street  in  lieu  thereof. 
The  vestry  of  the  parish  gave  notice  to  the  plaintiff  that  he 
must  not  convert  to  his  own  use  the  stopped-up  part  of  N.,  or 
stop  up  A.,  or  convert  any  part  of  the  soil  of  it  to  his  own 
use  until  he  had  purchased  the  same  from  the  vestry.    It  was  held 
by  the  Court  of  Appeal,  reversing  the  decision  of  the  Master  ov 
THE  Rolls,  that  under  18  &  19  Yict.  c.  120,  s.  96,  all  streets 
being  for  the  time  being  highways,  were  vested  in  the  vestry,  but 
only  so  long  as  they  were  highways,  and  that  when  they  ceased  to 
be  highways  by  being  legally  stopped  up  or  diverted,  the  interest 
of  the  vestry  determined.    And  it  was,  therefore,  held  that  the 
plaintiff  was  entitled  to  convert  to  his  own  use  the  stopped-up  part 
of  jST.,  and  the  diverted  part  of  A.,  subject,  as  to  A.,  to  his  first 
obtaining  a  certificate  under  5  &  6  Yict.  c.  50,  s.  91,  that  the  sub- 
stituted street  had  been  completed  and  put  into  good  condition 
and  repair.    Where  a  street  was  carried  across  a  railway  situate  in 
a  deep  cutting,  the  bridge  being  erected  pursuant  to  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  ss.  46—51,  it 
was  held  that  the  vesting  of  the  street  in  the  vestry,  under  18  & 
19  Vict.  c.  120,  s.  105,  did  not  give  the  vestry  any  property  in  the 
bridges  or  its  fences,  but  merely  vested  in  them  the  carriageway 
and  footpaths  and  the  materials  of  which  these  were  made 
(Great  Eastern  Rail.  Co.  v.  Hackney  Board  of  Worhs  (1883), 
8  App.  Cas.  687  :  48  J.  P.  52  ;  52  L.  J.  M.  C.  105  ;  49  L.  T. 
(n.S.)  509).    The  vesting  of  the  streets  in  the  authority  under 
this  section  does  not  confer  upon  them  such  a  property  in  the 
streets  as  to  entitle  them  to  maintain  an  action  for  an  injunction 
against  the  erection  of  a  telephone  wire  across  a  street,  the 
telephone  wire  being  erected  at  a  great  height,  and  causing  no 
appreciable  danger  to  the  public  or  to  the  trafiic  in  the  street 
(Wandsworth  District  Board  of  Works  v.   United   Telephone  Co. 
(1884),  13Q.  B.  D.  904  ;  48  J.  P.  676  ;  53  L.J.  Q.  B.  449  ;  51  L.  T. 
(N.S.)  148  ;  32  W.  R.  776). 

An  injunction  was  granted  to  restrain  the  defendant,  who 
claimed  as  owner  of  the  subsoil  of  half  the  road,  from  interfering 
with  poles  and  electric  wires.  It  was  held  that,  assuming  the 
defendant  was  owner  of  half  the  soil,  yet  the  road  being  a  street 
within  s.  149  of  the  Public  Health  Act,  1875,  the  local  board 
were  entitled  to  more  than  the  surface  ;  they  had  an  area  of  user 
necessary  for  the  exercise  of  their  statutory  powers,  of  lighting 
the  district  (Fareham  Local  Board  v.  Smith,  W.  N.  (1891)  76  ; 
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Sect.  44.     90  L.  T.  467  ;  7  T.  L.  R.  44.-i).    Where  by  a  local  Act  a  municipal 

  corporation  were  empowered  to  erect  in  any  street  or  public  place, 

Note.       qj.  on  land  belonging  to  them,  water-closets,  urinals  and  lavatories 
for  the  use  of  the  public,  and  the  word  "  street  "  in  that  Act  had 
the  same  meaning  us  is  assigned  to  it  by  the  Public  Health  Acts, 
and  the  corporation  made  in  a  public  promenade,  which  was,  by 
another  local  Act,  free  and  open  for  public  use,  but  was  not  a 
highway  repairable  by  the  inhabitants  at  large,  certain  water- 
closets,  urinals  and  lavatories,  sunk  to  a  depth  of  nine  feet,  and 
lighted  by  skylights  level  Avith  the  surface  of  the  ground,  it  was 
held  by  the  Court  of  Appeal  that  though  the  promenade  was  a 
public  place,  still,  as  nothing  had  been  dedicated  to  the  use  of 
the  puialic  except  the  surface,  the  soil  under  the  surface  could 
not  be  considered  part  of  a  public  place  or  street  within  the 
meaning  of  the  local  Act,  and  that  the  corporation  were  not 
entitled  to  erect  the  conveniences  in  question,  and  it  was  held  also 
that  the  corporation  could  not  justify  their  acts  under  ss.  39  and 
149  of  the  Public  Health  Act,  1875,  for,  assuming  that  the  locus 
in  quo  was  a  street,  it  was  not  a  highway  repairable  by  the  inhabi- 
tants at  large,  and  the  property  in  the  soil  did  not,  therefore,  vest 
in  the  corporation  (Baircl  v.  Tunbridge  Wells  (Mayor,  etc.  of), 
[1896]  A.  C.  434  ;  60  J.  P.  788  ;  65  L.  J.  Q.  B.  451  ;  74  L.  T. 
(N.s.)  385).    See  also   Salt  Union,  Limited  v.  Harrey  (1897). 
61  J.  P.  375  ;  13  T.  L.  R.  297  ;  St.  Mary,  Battersea  (Vestry  of)  v. 
Comity  of  London  and  Brush  Provincial  Electric  Lighting  Co., 
[1899]  1  Ch.  474  ;  68  L.  J.  Ch.  238  ;  80  L.  T.(n.s.)  31  ;  National 
Telephone  Co.  v.  St.  Peter  Port  (Constables  of),  [1900]  A.  C.  317  ; 
82  L.  T.  (n.s.)  398  ;  Hyde  (Mayor,  etc.  of)  v.  Oldham,  etc.  Electric 
Tramway  Co.,  Limited  (1900),  64  J.  P.  596  ;  Chaplin  <&  Co., 
Limited  v.  Westminster  Borough    Council,   [1901]   2  Ch.  329  ; 
65  J.  P.  661  ;  70  L.  J.  Ch.  679  ;  85  L.  T.  (n.s.)  88  ;  49  W.  R. 
686  ;   Finchley   Electric   Light   Co.  v.  Finchley   Urban  District 
Council,  [1903]  1  Ch.  437  ;  67  J.  P.  97  ;  72  L.  J.  Ch.  297  ; 
88  L.  T.  215  ;  51  W.  R.  375  ;  1  L.  G.  R.  244.    The  presumption 
that  a  conveyance  of  land  abutting  on  a  highway  passes  the  soil  of 
the  road  usque  ad  medium  filum  is  rebutted  by  the  surrounding 
circumstances  where  a  new  street  is  made  by  commissioners  under 
an  Act  of  Parliament  which  imposes  on  them  duties  and  obliga- 
tions inconsistent  with  the  presumption,  and  where  the  parcels  and 
plan  show  no  intention  to  pass  any  part  of  the  street  (Mappin 
Brothers  v.  Liberty  &  Co.,  [1903]  1  Ch.  118  ;  67  J.  P.  91  ; 
72  L.  J.  Ch.  63  ;  87  L.  T.  523  ;  51  W.  R.  264  ;  1  L.  G.  R.  167). 
A  road  ran  over  certain  land  which  was  vested  in  a  company  for 
the  purpose  of  their  undertaking.    The  road  was,  by  a  private 
Act,  vested  in  the  local  authority,  who  gave  no  consideration 
therefor  -.—Held,  that  the  local  authority  had  acquired  no  rights  in 
the  subsoil  of  the  road  so  as  to  prevent  the  company  from  tunnel- 
ling through  the  same  in  such  a  way  as  should  not  interfere  with 
the  use  of  a  road  as  a  road  (Poplar  Corporation  v.  Mdlwall  Dock 
Co  (1904)  68  J.  P.  339).    As  to  what  amounts  to  the  taking  of 
land  within  the  meaning  of  the  Lands  Clauses  Consolidation  Act, 
1845,  see  Escolt  v.  Neioport  Corporation,  [1904]  2  K.  B.  3b9  ; 
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68  J  P.  135  ;  73  L.  J.  K.  B.  693  ;  90  L.  T.  348  ;  52  W.  R.  543  ;    Sect.  44. 
20  T.  L.  R.  158  ;  2  L.  G.  R.  779.  j^^,^,^. 

In  Wetflminster  Corporation  v.  Lotidon  and  North  Western  Rail. 
Co  ri905]  A.  C.  42G  ;  69  J.  P.  425  ;  72  L.  J.  Ch.  629  ;  93  L.  T. 
143  ;  54  W.  R.  129  ;  21  T.  L.  R.  686  ;  3  L.  G.  R.  1120,  it  was 
held' that  for  the  purpose  of  making  public  conveniences  where  the 
sanitary  authority  may  deem  them  to  be  suitable,  the  subsoil  of 
the  roadway,  exclusive  of  the  footway,  is  vested  in  them  by  s.  44 
of  the  Public  Health  (London)  Act,  1891,  and  that  in  the  absence 
of  any  bad  faith,  this  section  empowered  the  sanitary  authority  to 
make  underground  approaches  to  such  conveniences  from  either 
side  of  the  street  in  the  nature  of  a  subway,  although  such  subway 
might  be  used  by  persons  not  using  the  convenience. 

Section  29  of  the  London  County  Council  (General  Powers) 
Act,  1900  (set  out  in  the  Appendix,  post),  enables  lavatories  and 
sanitary  conveniences  to  be  erected  and  maintained  upon  certain 
disused  burial  grounds,  and  s.  22  of  the  London  County  Council 
(General  Powers)  Act,  1904  (set  out  in  the  Appendix,  post), 
enables  a  sanitary  authority  to  require  the  removal  or  alteration 
of  sanitary  conveniences. 

45. — (1)  Where  a  sanitary  authority  provide  and  main-  Regulations 
tain  any  public   lavatories,   ashpits,   or   sanitary  con- g^^^^jj 
veniences  (a),  such  authority  may —  conveniences. 

(a)  make  regulations  (h)  with  respect  to  the  manage- 

ment thereof,  and  byelaws  (c)  as  to  the  decent 
conduct  o£  persons  using  the  same  ;  and 

(b)  let  the  same  for  any  term  not  exceeding  three 

years  at  such  rent  and  subject  to  such  conditions 
as  they  may  think  fit  (d)  ;  and 

(c)  charge  such  fees  for-  the  use  of  any  lavatories  or 

water-closets  provided  by  them  as  they  may 
think  proper. 

(2)  No  public  lavatory,  ashpit,  or  sanitary  convenience 
:-hall  be  erected  in  or  accessible  from  any  street  without 
the  consent  in  writing  of  the  sanitary  authority,  who 
may  give  their  consent  upon  such  terms  as  to  the  use 
thereof  or  the  removal  thereof  at  any  time,  if  required  by 
the  sanitary  authority,  as  they  may  think  fit  {e). 

(3)  If  any  person  erects  a  lavatory,  ashpit,  or  sanitary 
convenience  in  contravention  of  this  section  (/),  and  after 
notice  to  that  effect  served  by  the  sanitary  authority 
does  not  remove  the  same,  he  shall  be  liable  to  a  fine  not 
exceeding  five  pounds,  and  to  a  fine  not  exceeding  twenty 
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after  a  conviction  for  the  offence  (,7). 

(4)  Nothing  in  this  section  shall  extend  to  any  lavatory 

or  sanitary  convenience  now  or  hereafter  erected  by  any 

railway  company  within  their  railway  station  yard  or 

the  approaches  thereto. 

(o)  A  similar  provision  is  contained  in  s.  20  of  the  Public  Health 
Acts  Amendment  Act,  1890.  The  sanitary  authority  may  provide 
lavatories  and  similar  conveniences  under  the  preceding  section. 

(b)  The  regulations  do  not  require  confirmation  like  byelaws. 

(c)  As  to  the  making  of  byelaws,  see  s.  114,  yjosi.  Byelaws 
under  this  section  are  in  force  in  the  following  boroughs  : 
Battersea,  Bermondsey,  Camberwell,  Deptford,  Finsbury,  Fulham, 
Greenwich,  Holborn,  Lewisham,  Marylebone,  Shoreditch,  West- 
minster, and  Woolwich. 

(d)  The  sanitary  authority  may  apparently  let  a  lavatory,  ashpit, 
or  sanitary  convenience  to  a  lessee,  who  may  charge  fees  for  the 
use  thereof  ;  but  the  sanitary  authority  cannot  themselves  charge 
fees,  except  for  the  use  of  a  lavatory  or  water-closet.  And  although 
under  s.  44  (1),  ante,  a  sanitary  authority  may  erect  a  urinal  in  a 
highway  (see  per  Lush,  L.J.,  in  Vernon  v.  St..  James,  Westminster 
(Vestry  of),  ante,  p.  101),  yet  it  is  doubtful  whether  they  can  grant 
to  a  lessee  the  use  of  the  highway  for  the  erection  of  a  public 
convenience  (Mogg  v.  Bocken,  ante,  p.  102). 

(e)  The  expressions  "ashpit,"  "sanitary  convenience,"  and 
"street,"  are  defined  by  s.  141,  post. 

This  sub-section  applies  only  to  public  conveniences  erected  by 
private  persons. 

The  vestry  of  Paddington  having  served  notice  under  s.  73  of 
5  Geo.  4,  c.  cxxvi.,  upon  the  appellant,  the  occupier  of  a  public- 
house  within  the  parish  of  Paddington,  to  effect  certain  alterations 
in  a  urinal  forming  part  of  and  constructed  in  the  outside  flank 
wall  of  the  house,  and  accessible  only  from  the  side  street,  pre- 
ferred a  complaint  under  the  said  section  against  him,  on  his 
refusing  to  carry  out  such  order  and  direction,  before  one  of  the 
metropolitan  police  magistrates,  who  inflicted  a  penalty  upon  him. 
On  the  application  of  the  appellant,  the  magistrate  stated  a  case 
for  the  opinion  of  the  High  Court:— Held,  that  the  decision  of  the 
magistrate  was  wrong.    That  the  urinal  formed  part  of  the  house, 
and  was  not  in  front  thereof  and  abutting  on  the  street  withm 
the  meaning  of  s.  73  of  5  Geo.  4,  c.  cxxvi.    The  section  applies  to 
a  structure  that  does  not  form  part  of  the  house,  but  is  an  adjunct 
thereto.    The  vestry  cannot,  under  s.  73,  order  the  occupier  of 
a  publichouse  to  erect  a  urinal  inside,  but  only  outside,  the  house 
(Wellstead  v.  Vestry  of  Paddington  (1891),  56  J.  P.  295  ;  66  L.  T. 
194  :  40  W.  R.  254).  ^  ^        ^  _ 

See  s.  22  of  the  London  County  Council  (General  Powers)  Act, 
1904  (set  out  in  the  Appendix,  pos/),  which  enables  a  sanitary  autho- 
rity to  require  the  removal  or  alteration  of  sanitary  conveniences. 
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(/)  That  is  to  say,  without  the  consent  or  contrary  to  the  terms 
imposed  by  the  sanitary  authority  under  the  preceding  sub-section. 

(g)  As  to  the  recovery  of  the  fines  see  s.  117,  poat.  It  should 
be  observed  that  the  daily  penalty  is  only  incurred  after  conviction, 
not  from  the  date  of  notice  as  in  other  cases  under  this  Act. 


Sect.  45. 

Note. 


46.  The  following  provisions  shall  have  effect  with  Sanitary 

e>  r  conveniences 
respect  to  any  sanitary  "convenience  used  m  common  by^^gedin 

the  occupiers  of  two  or  more  separate  dwelling-houses,  or  common 
by  other  persons  : — 

(1)  If  any  person  injures  or  improperly  fouls  any  such 

snnitary  convenience,  or  anything  used  in  con- 
nexion therewith,  he  shall  for  each  offence  be 
liable  to  a  fine  not  exceeding  ten  shillings  (a)  ; 

(2)  If  any  such  sanitary  convenience  or  the  approaches 

thereto,  or  the  walls,  floors,  seats,  or  fittings 
thereof,  is  or  are  in  the  opinion  of  the  sanitary 
authority  or  of  their  sanitary  inspector  or  medi- 
cal officer  of  health  in  such  a  state  as  to  be  a 
nuisance  or  annoyance  to  any  inhabitant  of  the 
district  for  want  of  the  proper  cleansing  thereof, 
such  of  the  persons  having  the  use  thereof  in 
common  as  may  be  in  default,  or,  in  the  absence 
of  proof  satisfactory  to  the  court  as  to  which  of 
the  persons  having  the  use  thereof  in  common  is 
in  default,  each  of  those  persons  shall  be  liable 
to  a  fine  not  exceeding  ten  shillings,  and  to  a  fine 
not  exceeding  five  shillings  for  every  day  during 
which  the  offence  continues  after  a  conviction 
for  the  offence  (J.)). 

(a)  This  provision  is  taken  from  53  &  54  Yict.  c.  59,  s.  21. 
The  expressions  "  sanitary  convenience  "  and  "  day  "  are  defined 
by  s.  141,  post. 

A  water-closet  can  only  be  used  in  common  by  the  owners  of  two  , 
or  more  houses  where  it  has  been  so  used  before  the  commence- 
ment of  this  Act,  and  in  the  opinion  of  the  sanitary  authority  it 
may  properly  continue  to  be  so  used.    See  s.  37  (4),  ante,  p.  86. 

As  to  the  recovery  of  the  fine,  see  s.  117,  ^?o.s^. 

(i)  As  to  the  recovery  of  the  fine,  see  s.  117,  post.  The  daily 
penalty  is  not  incurred  until  after  the  conviction.  See  a  similar 
provision  in  s.  45  (3). 


110 
Sect.  47. 


Inspection 
and  destruc. 
tion  of 
iiiisonnd 
meat,  etc. 


The  Public  Health  (Lon-don)  Act,  1891. 


Unsound  Food. 

47. — (1)  Any  medical  officer  of  health  or  sanitary 
inspector  may  at  all  reasonable  times  (a)  enter  any  pre- 
mises (b)  and  inspect  and  examine 

(a)  Any  animal  (c)  intended  for  the  food  of  man  which 

is  exposed  for  sale,  or  deposited  in  any  place  (d) 
for  the  purpose  of  sale,  or  of  preparation  for 
sale,  and 

(b)  Any  article,  whether  solid  or  liquid,  intended  for 

the  food  of  man  (e),  and  sold  or  exposed  for  sale 
or  deposited  in  any  place  (d)  for  the  purpose  of 
sale  or  of  preparation  for  sale, 
the  proof  that  the  same  was  not  exposed  or  deposited,  for 
any  such  purpose  or  was  not  intended  for  the  food  of 
man,  resting  with  the  person  charged  (/)  ;  and  if  any 
such  animal  or  article  appears  to  such  medical  officer  or 
inspector  to  be  diseased,  or  unsound,  or  unwholesome,  or 
unfit  for  the  food  of  man  (g),  he  may  seize  and  carry 
away  the  same  himself  or  by  an  assistant,  in  order  to  have 
the  same  dealt  with  by  a  justice  (h). 

(2)  If  it  appears  to  a  justice  that  any  animal  or  article 
which  has  been  seized  or  is  liable  to  be  seized  under  this 
section  is  diseased,  or  unsound,  or  unwholesome,  or  unfit 
for  the  food  of  man,  he  shall  condemn  the  same,  and  order 
it  to  be  destroyed  or  so  disposed  of  as  to  prevent  it  from 
being  exposed  for  sale  or  used  for  the  food  of  man  (i)  ; 
and  the  person  to  whom  the  same  belongs  or  did  belong 
at  the  time  of  sale  or  exposure  for  sale,  or  deposit  for  the 
purpose  of  sale  or  of  preparation  for  sale,  or  in  whose 
possession  or  on  whose  premises  the  same  was  found  (k), 
shall  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  fifty  pounds  for  every  animal,  or  article,  or  if 
the  article  consists  of  fruit,  vegetables,  corn,  bread,  or 
flour,  for  every  parcel  thereof  so  condemned,  or,  at  the 
discretion  of  the  court,  without  the  infliction  of  a  fine,  to 
imprisonment  for  a  term  of  not  more  than  six  months 
with  or  without  hard  labour  (/). 


Unsound  Food. 


(3)  Where  it  is  shown  that  any  article  liable  to  be  Sect 
seized  mider  this  section,  and  found  in  the  possession 

of  any  person  was  purchased  by  him  from  another  person 
for  the  food  of  man,  and  when  so  purchased  was  in  such 
a  condition  as  to  be  liable  to  be  seized  and  condemned 
under  this  section,  the  person  wdio  so  sold  the  same  shall 
be  liable  to  the  fine  and  imprisonment  above  mentioned, 
unless  he  proves  that  at  the  time  he  sold  the  said  article 
he  did  not  know,  and  had  no  reason  to  believe,  that  it  was 
in  such  condition  (»i). 

(4)  Where  a  person  convicted  of  an  offence  under  this 
section  has  been  within  twelve  months  previously  convicted 
of  an  offence  under  this  section,  the  court  may,  if  it  thinks 
fit,  and  finds  that  he  knowingly  and  wilfully  committed 
both  such  offences,  order  that  a  notice  of  the  facts  be 
affixed,  in  such  form  and  manner,  and  for  such  period  not 
exceeding  twenty-one  days,  as  the  court  may  order,  to  any 
premises  occupied  by  that  person,  and  that  the  person  do 
pay  the  costs  of  such  affixing  ;  and  if  any  person  obstructs 
the  affixing  of  such  notice,  or  removes,  defaces,  or  conceals 
the  notice  while  affixed  during  the  said  period,  he  shall  for 
■each  offence  be  liable  to  a  fine  not  exceeding  five  pounds  (n). 

(5)  If  the  occupier  of  a  licensed  slaughter-house  is 
convicted  of  an  offence  under  this  section,  the  court 
convicting  him  may  cancel  the  licence  for  such  slaughter- 
house (o). 

(6)  If  any  person  obstructs  an  officer  in  the  performance 
of  his  duty  under  any  warrant  for  entry  into  any  premises 
granted  by  a  justice  in  pursuance  of  this  Act  for  the 
purposes  of  this  section  (jo),  he  shall,  if  the  court  is  satisfied 
that  he  obstructed  with  intent  to  prevent  the  discovery 
■of  an  offence  against  this  section,  or  has  within  twelve 
months  previously  been  convicted  of  such  obstruction  (q), 
be  liable  to  imprisonment  for  any  term  not  exceeding  one 
month  in  lieu  of  any  fine  authorised  by  this  Act  for  such, 
obstruction  (r). 

(7)  A  justice  may  act  in  adjudicating  on  an  offender 
under  this  section,  whether  he  has  or  has  not  acted  in 
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  •o£(s). 

(8)  Where  a  person  has  in  his  possession  any  article 
which  is  unsound  or  unwholesome  or  unfit  for  the  food  of 
man,  he  may,  by  written  notice  to  the  sanitary  authority, 
specifying  such  article,  and  containing  a  sufficient  identi- 
fication of  it,  request  its  removal,  and  the  sanitary  authority 
shall  cause  it  to  be  removed  as  if  it  were  trade  refuse  {t). 

This  section  replaces  26  &  27  Yict.  c.  117,  s.  2,  and  37  & 
38  Yict.  c.  89,  s.  54,  with  some  amendments.  A  similar  provision 
is  contained  in  the  Public  Health  Act,  1875,  ss.  116,  117,  as 
amended  by  the  Public  Health  Acts  Amendment  Act,  1890,  s.  28. 

(a)  The  question  whether  any  given  time  is  reasonable  or  not 
must  depend  upon  the  circumstances  of  each  case.  In  Small  .v. 
BicJcley  (1875),  39  J.  P.  442  ;  32  L.  T.  (n.s.)  726,  the  appellant, 
a  butcher,  while  at  his  residence,  half  a  mile  from  his  shop,  on  a 
Sunday  afternoon,  was  requested  to  go  himself  or  send  some  one 
with  the  key  to  admit  the  inspector  of  nuisances  to  his  shop  in 
order  that  some  meat  there  might  be  examined.  He  refused,  and 
was  convicted  under  26  &  27  Yict.  c.  117,  s.  3,  of  preventing, 
obstructing,  or  impeding  the  inspector  when  duly  engaged  in 
carrying  into  execution  the  provisions  of  this  Act.  It  was  held 
that,  although  Sunday  afternoon  might,  under  some  circumstances, 
be  a  reasonable  time  for  examining  meat,  the  appellant,  at  most, 
had  refused  to  assist  the  inspector,  and  had  not  prevented, 
obstructed,  or  impeded  him. 

(b)  As  to  how  the  power  of  entry  maybe  exercised  and  enforced, 
see  s.  115,  post.  The  expression  "  premises  "  is  defined  by  s.  141, 
post. 

(c)  This  will  apparently  apply  to  a  live  animal.  See  a  decision 
of  the  Eecorder  of  Southampton  in  Moody  v.  Leech  (188U), 
44  J.  P.  459. 

(d)  The  word  "place"  is  used  in  a  general  sense,  and  is  not 
Qualified  here.  Two  carcases  of  cows  unfit  for  food  were  found  m 
a  vard  at  the  back  of  a  butcher's  house,  there  being  a  slaughter- 
house on  one  side  of  the  yard.  It  was  held  tlmt  the  yai-d  was  a 
"place  "within  the  corresponding  words  m  2b  &  27  Yict_^^ 

s  2  (Young  V.  Grattndge  (1868),  L.  E.  4  Q.  B.  166  ;  33  J  J.  2bO 
38  L  J  M  C  67)  Under  the  same  Act  it  was  held  that  diseased 
meat  placed  upon  a  cart,  when  passing  along  the  streets  of  the  city 
S  Dublin  from  a  slaughter-house  to  a  place  for  th«  rnanufacture 
of  preserved  meats,  was  properly  seized  {Dali/  v.  Webb  (1869), 
4  Ii-.  Rep.  C.  L.  309). 

(e)  This  is  an  important  amendment  of  the  law.    The  26  & 
27  Yict.  c.  117,  s.  2,  applied  only  to  any  "animal,  carcase,  meat, 
poultry,  game,  flesh,  fish,  fruit,  vegetables  corn,  bread,  or  flom, 
and  did  not  apply  to  such  things  as  cheese,  butter,  eggs,  etc. 
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(/)  This  must  mean  when  the  person  is  charged  under  Sect.  47. 
sub-s.  (2). 

{g)  According  to  the  opinions  of  Drs.  Letheby  and  Tidy,  given 
in  evidence  in  a  case  reported  in  37  J.  P.  207,  an  animal  killed 
immediately  before,  or  during,  or  immediately  after,  parturition  is 
imfit  for  human  food. 

(h)  It  was  held  under  the  corresponding  sections  of  the  Public 
Health  Act,  1875,  that  meat  might  be  taken  before  a  justice  and 
condemned,  without  any  summons  or  notice  to  the  person  to  whom 
it  belonged,  and  that  such  person  having  been,  subsequently  to  the 
destruction  of  the  meat,  summoned  and  convicted,  such  conviction 
was  good  (White  v.  Redfeni.  (1879),  5  Q.  B.  D.  15  ;  44  J.  P.  87  • 
49  L.  J.  M.  C.  19  ;  41  L.  T.  (n.s.)  524  ;  28  W.  R.  168). 

The  seizure  and  subsequent  destruction  of  unsound  meat  by  an 
inspector  of  nuisances  without  an  order  having  been  obtained  in 
that  behalf  from  a  justice  of  the  peace  is  illegal  (Ormernd  v. 
Rochdale  Corporation  (1879),  62  J.  P.  153). 

Ifc  has  been  held  that  a  local  authority  are  not  liable  for  the. 
negligence  of  an  officer  appointed  by  them  whilst  such  officer  is 
acting  in  the  discharge  of  duties  imposed  by  order  of  a  Govern- 
ment Department  {Stanhury  v.  Exeter  Corporation^  [19051  2  KB 
38  ;  70  J.  P.  11  ;  75  L.  J.  K.  B.  28  ;  93  L.  T.  (n.s.)  795  ; 
54  W.  K  247  ;  22  T.  L.  R.  3  ;  4  L.  G.  R.  57).  See  also  Winter- 
hotfom  V.  London  Police  Commissioners  (1901),  1  Ontario  L.  R.  549, 
and  Forsyth  v.  Canniffand  City  of  Toronto  (1890),  20  Ontario  R.  478)! 

(0  The  justice  need  not  give  notice  to  the  owner.    See  White  v. 
Redfern,  supra.  But  the  justice  may,  if  he  thinks  fit,  hear  evidence 
■tendered  by  the  owner  (Re  Bater  and  Birkenhead  (Mayor,  etc.  of) 
[1893]  2  Q.  B.  77  ;  58  J.  P.  7  ;  62  L.  J.  M.  C.  107  ;  69  L.  T. 
<N.s.)  220  ;  41  W.  R.  513  ;  4  R.  438). 

And  it  has  been  held  that  before  condemning  an  article,  the 
magistrate  is  not  entitled  to  consider  whether  it  was  intended  for 
the  food  of  man,  or  was  sold  or  exposed  for  sale  or  deposited  in 
any  place  for  the  purpose  of  sale,  but  only  whether  it  is  unsound 
or  unwholesome,  or  unfit  for  the  food  of  man  (Thomas  v.  Van  Os 
[1900]  2  Q.  B.  448  ;  64  J.  P.  582  ;  69  L.  J.  Q.  B.  665  ;  82  L.  T.' 
(n.s.)  845  ;  49  W.  R.  57  ;  16  T.  L.  R.  388). 

In  Williams  v.  Narherth  Sanitary  A  uthority,  Times,  December  7th, 
1882,  the  court  expressed  an  opinion  that  a  condemnation  on  the 
day  after  seizure  during  hot  weather,  in  the  month  of  July  was 
bad.  But  in  Burton  v.  Bradley  (1886),  51  J.  P.  118,  the  court 
held  that  the  text  did  not  require  condemnation  to  be  on  the  same 
day  as  the  seizure  ;  but  that  it  was  enough  if  reasonable  diligence 
was  used. 

(/<;)  Questions  of  difficulty  may  arise  after  the  condemnation  of 
the  articles  seized.  It  may  transpire  that  the  goods  were  not 
properly  seized,  as  in  Vinter  v.  Hind,  infra,  or  that  they  were  not 
intended  for  the  food  of  man,  or  the  like.  In  such  a  case  what  is 
the  remedy  of  the  owner?  According  to  the  judgments  in 
yyliite  V.  Redfern,  supra,  an  owner  who  is  proceeded  against  under 
M.p.n.  1 
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Sect.  47.     the  Public  Health  Act,  1875,  may  claim  compensation  under  s.  :50« 

  of  that  Act,  but  there  is  no  compensation  clause  in  this  Act,  and  it 

Note.       seems  doubtful,  therefore,  whether  the  owner  has  any  remedy  at  all. 

The  under-mentioned  cases  as  to  compensation  were  decided 
under  the  Public  Health  Act,  1875. 

In  Re  Bater  and  Birkeiiheud  {Mayor,  etc.  of),  supra,  it  was  held 
that  the  owner  was  not  entitled  to  refuse  to  take  back  the  meat, 
and  under  s.  308  of  the  Public  Health  Act,  1875,  could  only 
recover  the  damage  sustained  by  it  in  consequence  of  its  seizure, 
but  that  he  was  entitled  to  be  repaid  the  costs  reasonably  incurred 
by  him  in  attending  before  the  justices  and  resisting  the  con- 
demnation of  the  meat. 

In  one  case  it  was  held  that  on  an  arbitration  under  s.  .508  ot 
the  Public  Health  Act,  1875,  all  that  is  to  be  considered  by  the 
arbitrator  is  whether  the  person  claiming  compensation  has  suffered 
damage,  and  the  amount  of  such  damage,  and  that  the  costs  of 
successfully  defending  a  prosecution  for  exposing  for  sale  unsound 
meat,  which  meat  is  the  subject  of  the  claim  for  compensation, 
cannot  be  awarded  (In  re  Davies  and  Rlwndda  Urban  District 
Council  (1899),  80  L.  T.  (n.s.)  696).  But  in  a  later  case  decided 
by  the  Court  of  Appeal  it  was  held  that  where  meat  has  been  con- 
demned and  destroyed,  and  the  owner  claims  compensation,  the 
arbitrator  has  jurisdiction  to  decide  the  question  whether  the  meat 
was  in  fact  sound,  and  may  award  as  part  of  the  compensation  the 
expenses  inciu-red  by  the  claimant  in  Proceedings  before  the 
magistrate  {WaUhaw  y.  Brighouse  {Mayor,  etc.  LlfJ^J  ^  ^- ^■ 
286  ;  68  L.  J.  Q.  B.  828  ;  81  L.  T.  (n.s.)  2  ;  47  W.  R.  600) 

The  plaintife  bought  of  the  defendants  certain  tins  of  hsh 
warranted  to  be  sound,  but  in  fact  unsound.  He  had  no  knowledge 
of  their  unsoundness.  The  fish  was  seized,  condemned  and 
destroyed  under  this  section,  and  the  plaintiff  was  convicted  under 
s  47  of  this  Act  as  the  person  on  whose  premises  the  tish  was 
found,  and  fined  £20  and  ten  guineas  costs,  and  he  paid  seven 
guineas  costs  in  his  defence  at  the  police  court  -.—Held,  that^  he 
was  entitled  to  recover  from  the  defendants  as  damages,  in  addition 
to  the  full  value  of  the  fish,  the  ten  guineas  costs  imposed  by  the 
magistrate  and  the  seven  guineas  paid  in  his  defence,  as  these  two 
payments  flowed  from  the  defendants'  breach  of  warranty  ;  but 
that  the  fine  of  £20  could  not  be  recovered  in  the  absence  of  any- 
thing to  show  what  considerations  influenced  the  magistrate  when 
he  imposed  it  {Cage  v.  Fry  (1903),  G7  J.  P.  240  ;  \  L.a.E^253). 

In  R  V.  Blount  {\%1^),  43  J.  P.  383,  the  defendant  was  charged 
with  having  unlawfully  exposed  or  deposited  for  sale  or  prepara- 
tion for  sale  certain  meat  intended  for  hunian  food  The 
magistrate  dismissed  the  charge  on  the  ground  that  the  defendant 
was  himself  unaware  of  the  fact  that  the  meat  was  upon  h  s 
;r?mfses,  as  it  had  arrived  there  and  had  been  seized  m 
absence  Subsequently,  a  summons  was  issued  against  the 
de  endant  in  resp'ect  of 'the  same  -iznre  foi;  having  on  lus  P^^^^^^ 
meat  for  the  purpose  of  sale,  etc.,  and  the  same  eN  idence  .uis 
given  as  that  adduced  on  the  first  charge.    The  defendant  wa. 
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convicted  on  the  second  summons,  but  the  court  quashed  the     Sect.  47. 

conviction  on  the  ground  that  the  defendant  might  have  been   

convicted  of  the  offence  charged  on  the  second  summons  when  he  Note. 
appeared  upon  the  first,  and  that  the  second  summons  vyas  for  the 
same  matters.  The  court  seem  to  have  considered,  therefore,  that 
the  section  created  only  one  offence.  But  in  White  v.  Redfern 
(1879),  49  L.  J.  M.  C,  at  p.  22,  Field,  J.,  said  that  the  section 
created  two  offences.  It  will  be  prudent,  therefore,  in  issuing  a 
summons  to  confine  it  to  one  offence,  otherwise  a  conviction 
founded  upon  it  may  be  bad  for  duplicity. 

The  respondent,  a  butcher,  exposed  for  sale  part  of  a  cow  which 
had  died  of  disease,  and  sold  the  meat  to  a  customer,  who  took  it 
home  for  food,  and  some  days  afterwards  at  the  request  of  the 
appellant,  an  inspector  of  nuisances,  handed  it  over  to  him,  and  it 
was  condemned  by  a  justice  as  unfit  for  the  food  of  man.  It  was 
held  that  the  meat  was  not  so  seized  and  condenmed  as  is  pre- 
scribed by  s.  116,  and  the  defendant  could  not  for  that  reason  be 
convicted  under  s.  117  of  the  Public  Health  Act,  1875  (Vinter  v. 
Hind  (1882),  10  Q.  B.  D.  63  ;  47  J.  P.  373  ;  48  L.  T.  (n.s.)  359  ; 
31  W.  R.  198).  See,  however,  sub-s.  (3).  In  the  same  case, 
Stephen,  J.,  expressed  an  opinion  that  the  defendant  cannot, 
upon  a  prosecution  under  the  corresponding  section  of  the  Public 
Health  Act,  1875,  call  evidence  for  the  purpose  of  showing 
that  the  meat  which  had  been  condemned  was  not,  in  fact, 
unsound.  But  this  dictum  was  expressly  overruled  in  Waye  v. 
Thompson  (1885),  15  Q.  B.  D.  342  ;  49  J.  P.  693  ;  54  L,  J.  M.  C. 
140  ;  53  L.  T.  (N.s.)  358  ;  33  W.  E.  733). 

By  s.  116  of  the  Public  Health  Act,  1875,  power  is  given  to  any 
medical  oflacer  of  health  or  inspector  of  nuisances  to  inspect  meat 
"  exposed  for  sale,  or  deposited  in  any  place  for  the  purpose  of 
sale,  or  of  preparation  for  sale,  and  intended  for  the  food  of 
man  "  ;  and  if  such  meat  appears  to  be  unsound,  or  unfit  for  the 
food  of  man,  he  may  seize  and  carry  away  the  same  in  order  to 
have  it  dealt  with  by  a  justice.  By  s.  117  the  justice  may  condemn 
the  meat  if  unsound,  or  unfit  for  the  food  of  man,  and  order  it  to 
be  destroyed  ;  "  and  the  person  to  whom  the  same  belongs  or  did 
belong  at  the  time  of  exposure  for  sale,  or  in  whose  possession  or 
on  whose  premises  the  same  was  found,"  shall  be  liable  to  a 
penalty.  It  was  held  that  a  person  having  in  his  possession 
unsound  meat  intended  for  the  food  of  man  was  liable  to  be 
convicted  under  s.  117,  notwithstanding  that  he  did  not  expose  the 
meat  for  sale  {MulUnson  v.  Carr,  [18911  1  Q.  B.  48  ;  55  J.  P. 
102  ;  60  L.  J.  M.  C.  34  ;  39  W.  E.  270). 

The  appellant,  a  farmer  in  the  country,  sent  to  a  salesman  in 
London  meat  which,  to  his  knowledge,  was  unsound,  for  the 
purpose  of  its  being  sold  and  used  as  human  food.  The  salesman 
did  not  expose  the  meat  for  sale,  but  put  it  aside,  and  called  the 
attention  of  the  respondent,  an  inspector  of  nuisances,  to  it  ;  the 
respondent  seized  the  meat,  and  obtained  a  justice's  order  for  its 
destruction.  The  appellant  having  been  convicted  of  being  the 
owner  of  unsound  meat,  unlawfully  deposited  for  the  purpose  of 
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Sect.  47.     sale  and  intended  for  the  food  of  man,  it  was  held  that,  in  order 

  to  convict  the  owner  of  an  offence  nnder  the  corresponding  pro- 

NOTK.  vision  in  the  Nuisances  Removal  Act,  there  must  be  either  a  sale 
or  an  exposure  of  meat  for  sale,  and  that  the  conviction  was, 
therefore,  bad  {Barlow  v.  Terrett,  [1891]  2  Q.  B.  107  ;  .0.0  J.  P. 
f.32  ;  ()0  L.  J.  M.  C.  104  ;  65  L.  T.  (n.s.)  148  ;  39  W.  R.  148). 
The  distinction  between  this  case  and  the  preceding  one  consists 
in  this,  that  the  person  in  whose  possession  the  meat  is  found 
may  be  convicted  without  proof  of  exposure  for  sale,  but  the 
owner  of  the  meat  can  only  be  convicted  as  such  if  there  has  been 
exposure  for  sale.  It  seems,  however,  that  there  must  be  either 
exposure  for  sale  or  deposit  for  the  purposes  of  sale  or  of  prepara- 
tion for  sale.  Where  an  inspector  seized  meat  which  he  found  on 
private  premises  intended  to  be  used  as  food  by  the  occupier,  his 
servants  and  workpeople,  and  the  meat  was  never  intended  for 
sale,  it  was  held  that  the  occupier  could  not  be  convicted  {Rendell  v. 
Hemingxoay  (1898),  14  T.  L.  R.  456). 

The  Glasgow  Police  Amendment  Act,  1890  (53  &  54  Vict, 
c.  ccxxi),  gives  power  to  seize  diseased  or  unsound  meat  intended 
for  human  consumption  and  exposed  for  sale,  and  by  s.  20  it 
renders  liable  in  a  penalty  the  person  to  whom  the  same  belongs, 
or  in  whose  possession,  or  on  whose  premises  the  same  was  found. 
A  complaint  charging  a  person  with  having  been  found  in  posses- 
sion of  diseased  meat  intended  for  sale  for  human  consumption, 
set  forth  that  the  meat  was  seized  in  a  barrow  belonging  to  the 
accused,  driven  by  his  servant,  and  under  his  orders  -.—Held,  that 
there  was  a  relevant  averment  of  possession  by  the  accused 
{Neilso7iv.  ParkhiU  0-892),  20  Ct.  of  Sess.  Cas.  (4th  ser.)  (J.C.) 
24  ;  30  Sc.  L.  R.  247  ;  3  White's  Just.  Rep.  379). 

Where  a  farmer  sent  meat  to  a  consignee  in  a  meat  market,  and 
the  meat  was  seized  and  condemned  in  the  market,  it  was  held  that 
the  meat  could  not  be  said  to  be  in  the  farmer's  "  possession  as  and 
for  human  food"  (Cairns  v.  Lixdon  (1889),  16  Ct.  of  Sess.  Cas. 
(4th  ser.)  (J.C.)  81 ;  26  Sc.  L.  R.  417  ;  2  White's  Just.  Rep.  228) 
A  person  in  whose  possession  unsound  meat  is  found  is  not 
liable  to  be  convicted  under  ss.  116,  117  of  the  Public  Health 
Act,  1875,  of  the  offence  of  having  in  his  possession  unsound 
meat  intended  for  the  food  of  man,  if  he  shows  that  at  the  time 
the  meat  was  unsound  it  was  not  intended  for  the  food  of  man 
(Wielandv.Butler-Hogan  (1904),  68  J.  P.  310  ;  73  L.  J^  K  B.  51.3  ; 
90  L.  T.  588  ;  53  W.  R.  63  ;  20  T.  L.  R.  419  ;  2  L.  G.  R.  1074). 

A  person  who  has  deposited,  on  premises  other  than  his  own, 
aiseased  meat  belonging  to  him  and  intended  for  the  food  of  man, 
does  not  thereby  commit  any  of  the  offences  in  respect  of  dealing 
with  diseased  meat  which  are  specified  in  the  Public  Health  Acts 
(Firth  V.  McPhail,  [1905]  2  K.  B.  300  ;  69  J.  P.  203  ;  74  L.  J. 
k.  B.  458  ;  92  L.  T.  (n.s.)  567  ;  21  T.  L.  R.  403  ;  3  L.  (r.  K. 
478)     In  this  case  the  court  followed  Barlow  v.  Terrett,  sMi»-<T. 

H  an  inspector  of  nuisances  for  the  borough  of  S.,  was  con- 
victed of  perjury  on  an  indictment  that  alleged  that,  upon  the 
hearing  of  an  information  against  G.,  for  exposing  for  sale  a 
number  of  rabbits  which  were  unfit  for  the  food  of  man,  contrary 
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to  the  Public  Health  Act,  1875,  it  was  a  material  question  whether  Sect.  47. 
H.  had  duly  inspected  and  examined  the  carcases  of  the  rabbits, 
and  Avhether  they  had  appeared  to  him  to  be  unfit  for  the  food  of 
man  before,  and  at  the  time,  when  he  seized  the  same  under  the 
provisions  of  the  Public  Health  Act.  The  indictment  then  alleged 
that  H.  falsely  swore  (among  other  things)  that  he  had  examined 
critically  every  rabbit,  and  set  out  the  evidence  giving  the  details 
of  such  examination  ;  and  further  alleged  that  H.  did  not  examine 
the  rabbits  in  the  manner  sworn.  It  appeared,  that  upon  two 
occasions  subsequently  to  the  time  of  seizure,  when  he  had  merely 
made  a  cursory  examination,  sufficient,  however,  to  entitle  him  to 
seize  the  rabbits,  he  had  examined  them  as  he  had  sworn  he  had. 
It  also  appeared  that,  at  the  time  of  the  seizure,  the  rabbits  were, 
in  fact,  unfit  for  the  food  of  man  : — Held,  that  as  the  indictment 
did  not  allege  ,  that  the  evidence  was  given  with  reference  to  the 
time  of  seizure,  and  since  the  evidence,  if  taken  with  reference  to 
the  other  occasions  upon  which  examinations  were  made  was  per- 
fectly true,  all  the  allegations  might  be  true  without  H.  having 
sworn  falsely,  and  that,  therefore,  no  offence  was  disclosed  upon 
the  indictment  {R.  v.  Haclfield  (1886),  51  J.  P.  344  ;  55  L.  T. 
783  ;  IG  Cox  C.  C.  148  (C.  C.  R.)  ). 

The  appellant  was  an  under-bailiff  on  the  estate  of  N.,  a  large 
landowner,  and  it  was  his  duty  to  receive  his  instructions  from, 
and  obey  the  orders  of,  the  head  bailiff.  Two  cows  belonging  to 
N.  were  slaughtered,  as  they  were  affected  by  disease  ;  the  appel- 
lant was  not  present  when  the  cows  were  slaughtered,  but  on  the 
same  day  he  was  told  by  the  head  bailiff  to  send  the  meat  to 
Portsmouth,  and  to  go  there  himself  to  meet  it.  The  appellant 
went  to  Portsmouth  the  following  day,  and  saw  a  butcher  named 
B.,  and  on  the  next  day  the  head  bailiff,  having  been  told  that  the 
meat  had  not  been  sent  off,  directed  the  appellant  to  take  the  meat 
to  P.  railway  station  and  consign  it  to  the  butcher.  The  transit 
of  the  meat  to  the  P.  station  was  superintended  by  the  appellant 
who  took  charge  of  it.  It  was  then  sent  by  train  in  the  appellant's 
own  name  to  the  butcher  at  Portsmouth,  the  appellant  sending 
a  telegram  to  the  butcher  :  "  Two  carcases  of  meat  sent  to  you  ; 
make  best  of  it."  The  butcher  replied  that  the  meat,  which  was 
then  lying  at  Portsmouth  railway  station,  was  of  no  use  to  him. 
The  appellant  then  sent  a  telegram  to  the  station-master  :  "  Ask 
consignee  to  do  the  best  he  can.  If  he  can't  dispose  of  it,  bury  it, 
and  charge  sender  expenses."  The  meat  was  seized  while  lying  at 
the  station  and  condemned  as  unsound.  Upon  these  facts  the 
appellant  was  convicted  under  s.  117  of  the  Public  Health  Act, 
1875,  of  exposing  unsound  meat  for  sale,  being  the  person  "to 
whom  the  same  belonged  "  : — Held.,  quashing  the  conviction  that 
there  was  no  evidence  whatever  upon  the  facts  to  show  that  the 
appellant  was  the  person  "  to  whom  the  meat  belonged  "  within 
the  meaning  of  s.  117  of  the  Act  {Newton  \.  Monhcom  (1888), 
52  J.  P.  692  ;  58  L.  T.  231  ;  16  Cox  C.  C.  382). 

It  has  been  held  in  a  Scotch  case  that,  in  order  to  obtain  a 
conviction  against  the  occupier  of  premises  for  being  in  possession 
of  unsound  meat  as  or  for  human  food,  it  is  not  essential  to  prove 
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Sect.  47.     that  the  accused  knew  either  of  the  meat  being  on  his  premises  or 

  of  its  unsound  condition  (Dickson  v.  Linton  (1888),  15  Ct.  of  Sess. 

Note.       Cas.  (4th  ser.)  (J.C.)  7(5). 

Upon  the  hearing  of  a  summons  under  s.  117  of  the  Public 
Health  Act,  1875,  charging  a  person  with  having  had  in  his  posses- 
sion, and  deposited  on  his  premises,  for  the  purpose  of  preparation 
for  sale,  and  intended  for  the  food  of  man,  meat  which  was 
unsound  and  unfit  for  the  food  of  man,  it  is  not  necessary  to  show 
that  the  defendant  had  personal  knowledge  of  the  condition  of  the 
meat  (Blakev  v.  Tilhlone,  [1894]  1  Q.  B.  345  ;  58  J.  P.  184  ;  63  L.  J. 
M.  C.  72  ;  70  L.  T.  (n.s.)  31  ;  42  W.  E.  253  ;  10  T.  L.  R.  178). 

(J)  Each  separate  exposure  of  a  piece  of  bad  meat  is  a  separate 
offence  in  respect  of  which  a  penalty  and  costs  can  be  imposed  {In 
re  Hartley  (1862),  26  J.  P.  438  ;  31  L.  J.  M.  C.  332). 

As  to  the  recovery  of  the  penalty  and  the  enforcing  of  the  con- 
viction, see  s.  Ill,  post. 

In  a  case  where  the  information  and  the  summons  stated  that  the 
respondent  (a  sanitary  inspector)  was  acting  on  behalf  of  the 
borough  council,  but  he  had  not  been  expressly  authorised  by 
the  council  to  take  proceedings  against  the  appellant,  it  was  held 
that  a  private  person  may  prosecute  for  the  offence,  that  the 
absence  of  authority  on  the  part  of  the  respondent  did  not  invali- 
date the  proceedings,  and  that  the  words  "on  behalf  of"  the 
borough  council  in  the  information  and  summons  were  mere 
surplusage  {Giehler  v.  Manning,  [1906]  1  K.  B.  709  ;  70  J.  P. 
181  ;  75  L.  J.  K.  B.  463  ;  94  L.  T.  (n.s.)  580  ;  54  W.  E.  527  ; 
22  T.  L.  E.  416  ;  4  L.  G.  E.  561). 

As  the  defendant  is  liable  to  be  imprisoned  for  six  months, 
without  the  option  of  a  fine,  he  may  demand  to  be  tried  by  a  jury 
under  s.  17  of  the  Summary  Jurisdiction  Act,  1879. 

Persons  aiding  and  abetting  the  exposure  of  unsound  meat  are 
liable  to  punishment  under  s.  5  of  the  Summary  J urisdiction  Act, 
1848.  As  to  what  amounts  to  aiding  and  abetting  the  exposure  of 
unsound  meat  for  sale,  see  Callow  v.  Tillstone  (1900),  83  L.  T. 
(N.s.)  411. 

(m)  This  is  anew  provision.  It  was  obviously  drafted  to  meet  the 
case  of  Vrnter  v.  Hind,  supra.  It  does  not  quite  provide  for 
the  facts  in  Barlow  v.  Terreit,  supra.  It  follows  from  the  text 
that  when  an  article  of  food  has  been  sold,  and  is  at  the  time 
of  sale  unfit  for  food,  the  vendor  may  be  convicted  without  any 
previous  seizure  and  condemnation,  unless  he  proves  that  he  did 
not  know,  and  had  no  reason  to  believe  that  it  might  have  been 
seized  and  condemned. 

A  person  cannot  be  convicted  of  the  offence  created  by  this  sub- 
section, unless  at  the  time  the  articles  are  found  in  the  possession 
of  his  purchaser  they  are  intended  for  the  food  of  man,  and 
are  sold  or  exposed  for  sale  or  deposited  in  some  place  for  the 
purpose  of  sale  or  of  preparation  for  sale,  and  are  "  li'-^^e  to  be 
seized  "  under  sub-s.  {\)  (R.  v.  Dennis,  [1894]  2  Q.  B.  458  ;  58  J.  P. 
622 ;  63  L.  J.  M.  C.  153  ;  71  L.  T.  436;  42  W.  E.  586). 

The  selling  of  unsound  meat  by  a  commission  agent  to  a  retail 
dealer  is  an  offence  under  this  sub-section,  and  a  prosecution 
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j,houia  be  instituted  under  this  sub-section  and  not  under  sub-s.  (2)  Sect 
(Billixfl  V.  Prebble  (189G),  01  J.  P.  80  ;  6G  L.  J.  Q.  B.  180  ; 
45  W.  E.  187  ;  and  see  Wielwid  v.  Butler-Hogan,  supra). 

These  decisions  have  been  the  subject  of  discussion  in  a  recent 
case.  There  the  appellant,  an  inspector,  found  hanging  in  the 
doorway  of  a  retail  butcher  some  diseased  meat  which  was  taken 
ixway  by  him  and  subsequently  destroyed  by  order  of  a  magistrate. 
It  was  found  as  a  fact  by  the  magistrate  that  the  meat  was  not 
exposed  for  sale  and  would  not  have  been  sold  until  it  had  been 
passed  by  the  inspector.  It  had  very  shortly  before  the  visit 
of  the  inspector  been  brought  by  the  respondent,  who  was  a 
wholesale  dealer.  On  a  summons  against  the  respondent  for 
M\  offence  under  sub-section  (3),  it  was  held  that  the  words 
•'  liable  to  be  seized  "  mean  "  prima  facie  liable  to  be  seized  at  the 
time  of  the  sale  by  the  wholesale  dealer  by  reason  of  its  condition," 
and  that  it  is  not  necessary  that  it  should  have  been  sold  or 
■exposed  for  sale,  or  deposited  in  any  place  for  the  purpose  of  sale, 
•or  of  prepai-ation  for  sale,  by  the  person  who  had  bought  it  from 
the  original  vendor  (Grirell  v.  Malpas,  [1906]  2  K.  B.  32  ; 
70  J.  P.  334  :  75  L.J.  K.  B.  647  ;  95  L.  T.  (n.s.)  123  ;  22  T.  L.  E. 
.515  ;  4  L.  G.  E.  668). 

(71)  This  is  a  new  and  unusual  provision. 

As  to  the  recovery  of  the  fine,  see  s.  117,  jjos^. 

(0)  A  slaughter-house  licence  is  granted  by  the  London  County 
•Council  under  s.  20,  ante,  p.  53. 

(p)  The  warrant  above  referred  to  is  apparently  a  warrant 
under  s.  115,  ^;osf.  The  sub-section  provides  only  for  obstructing 
an  officer  who  has  a  warrant,  and  is  much  less  general  than  the 
repealed  27  &  28  Vict.  c.  117,  s.  2,  or  the  corresponding  provision 
of  the  Public  Health  Act,  1875  (s.  118).  Under  s.  116  of  this 
Act,  however,  it  is  an  offence  to  prevent  an  officer  from  entering 
premises  to  discover  a  contravention  of  the  Act,  so  that  the  result 
is  much  the  same. 

As  to  what  amounts  to  obstruction,  see  Small  v.  BicJcley,  supra. 

(q)  The  offence  will  be  complete  if  the  defendant  has  been 
•convicted  within  twelve  months,  though  his  intent  may  not  have 
been  to  prevent  the  discovery  of  an  offence  against  the  section. 

()•)  The  fine  authorised  by  this  Act  is  £20.    See  s.  115  (4:),  post. 

(s)  This  sub-section  is  taken  from  37  &  38  Vict.  c.  89,  s.  54,  now 
repealed.  It  may  be  doubted  whether  it  is  necessary,  as  there  is 
nothing  in  sub-s.  (2),  from  which  it  could  fairly  be  inferred  that  the 
justice  Avho  convicts  must  have  been  the  justice  who  condemned. 

Where  under  s.  131  of  the  Towns  Improvement  Clauses  Act, 
1847,  a  magistrate  condemns  meat  brought  before  him  as  unfit  for 
human  food,  a  summons  in  respect  thereof  may  be  issued  by 
another  magistrate,  though  the  magistrate  who  adjudicates  upon 
the  summons  must  be  the  magistrate  who  condemned  the  meat 
'(Rex  V.  Thomas  (1901),  18  T.  L.  E.  71). 

(<)  This  is  a  new  clause.  It  will  take  away  the  ground  of  a 
common  defence  in  prosecutions  for  having  unsound  food  in  one's 
possession.    It  has  very  often  been  suggested  that  the  food  had 
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been  sot  aside  with  the  intention  of  desti-oying  it  before  it  was 
seized.    The  power  to  give  notice  under  this  sub-section  will  now 
afford  a  test  of  bona  fides  when  this  line  of  defence  is  adopted. 
As  to  the  giving  of  tliis  notice,  see  s.  128  (2),;;o«/. 
As  to  the  removal  of  trade  refuse,  see  s.  'd'6,  ante,  p.  81 . 
See  the  provisions  of  the  Public  Health  (Regulations  as  to 
Food)  Act,  1907,  set  out  in  the  Appendix,  post,  and  the  regulations 
made  thereunder  ;  also  the  provisions  in  s.  8  of  the  London  County 
Council  (General  Powers)  Act,  1908,  set  out  in  the  Appendix, 
under  which  measures  may  be  taken  for  the  prevention  of  danger 
arising  to  public  health  from  the  importation,  preparation,  storage 
and  distribution  of  articles  of  food  and  drink. 

Provisions  as  to  Water. 
Provisions  as     48. — (1)  All  occupied  lioiise  without  a  proper  and  suffi- 
without        cieiit  supply  of  water  shall  be  a  nuisance  liable  to  be  dealt 
proper  water  -with  suniuiarily  under  this  Act,  and,  if  it  is  a  dwellintr- 

SllT)T)lv. 

.house,  shall  be  deemed  unfit  for  human  habitation  (a). 

(2)  A  house  which  after  the  commencement  of  this 
Act  is  newly  erected,  or  is  pulled  down  to  or  below  tlie 
ground  floor  and  rebuilt,  shall  not  be  occupied  as  a 
dw-elliug-house  until  the  sanitary  authority  have  certified 
that  it  has  a  proper  and  sufficient  supply  of  water,  either 
from  a  water  company  or  by  some  other  means  {h). 

(3)  If  the  sanitary  authority  refuse  such  certificate,  or 
fail  to  give  it  within  one  month  after  written  request  for 
the  same  from  the  owner  of  the  house,  the  owner  of  the 
house  may  apply  to  a  petty  sessional  court,  and  that  court, 
after  hearing  or  giving  the  sanitary  authority  an  oppor- 
tunity to  be  heard,  may,  if  they  think  the  certificate  ought 
to  have  been  granted,  make  an  order  authorising  the- 
occupation  of  the  house  ;  but,  unless  such  order  is  made, 
an  owner  who  occupies  or  permits  to  be  occupied  the 
house  as  a  dwelling-house  without  such  certificate  shall 
be  liable  to  a  fine  not  exceeding  ten  pounds,  and  to  a 
fine  not  exceeding  twenty  shillings  for  every  day  during 
which  it  is  so  occupied  until  a  proper  and  sufficient  supply 
of  water  is  provided  ;  but  the  imposition  of  such  fine 
shall  be  without  prejudice  to  any  proceedings  for  obtaining 
a  clo.sing  order  (<■). 

(«,)  This  is  a  new  provision,  and  there  is  nothing  exactly  like 
it  in  the  Public  Health  Acts.    See  41  &  42  Vict.  c.  25.  a.  G. 


Sect.  47. 
Note. 


Watkr. 


12 


The  word  "  house  "  is  defined  by  s.  14l,^>w.'</,  and  see  the  pro-    Sect.  48. 

visions  in  s.  78  of  the  London  County  Council  (General  Powers)   

Act,  1907  (7  Edw.  7,  c.  clxxv), ^>o.s;,  as  to  the  application  of  this  ^otk. 
section  to  a  tenement  house. 

An  occupied  house  will  include  premises  occupied  for  business 
only  ;  and  see  Field  tO  Sons  v.  SoKthwarl:  Borovr/h  Council  (1907), 
71  J.  P.  240,  as  to  the  meaning  of  these  words. 

The  summary  procedure  for  dealing  with  nuisances  is  contained 
in  ss.  4,  5. 

A  dwelling-house  unfit  for  human  habitation  may  be  ordered  to 
be  closed  under  s.  5  (6),  (7). 

(5)  This  sub-section  is  also  new.  It  corresponds  to  s.  G  of  the 
Public  Health  (Water)  Act,  1878  (41  &  42  Vict.  c.  25). 

It  should  be  observed  that  the  above  provision  applies  only  to 
the  occupation  of  the  house  as  a  dwelling-house.  No  cei'tificate 
will  be  required  for  houses  used  as  business  premises  or  the  like, 
though  they  may  be  liable  to  be  dealt  with  under  sub-s.  (1). 

(c)  For  the  meaning  of  the  expression  "  petty  sessional  court," 
see  note  (Ji),  ante,  p.  28. 

The  court  will  probably  give  the  sanitary  authority  an  oppor- 
tunity of  being  heard  by  means  of  a  notice  or  summons. 

As  to  the  recovery  of  the  fine,  see  s.  117,^J0sf.  A  closing  order 
is  made  under  s.  5  (6),  (7),  ante,  p.  25. 

The  words  "house,"  "owner"  and  "  day,"  are  defined  bys.  141, 
■post. 

49. — (1)  Where  a  water  company  may  lawfully  cut  off  Notice  to 
the  water  supply  to  any  inhabited  dwelling-house  and  authority 

cease  to  supply  such  dwellinp-hou.se  with  water  for  non-  of  water 

1  bci 

payment  of  water  rate  or  other  cause  (a),  the  company  cut  off 
shall    in    every  case,  within   twenty-four   hours  after 
exercising  the  said  right,  give  notice  thereof  in  writing  (J)) 
to  the  sanitary  authority  of  the  district  (c)  in  which  the 
house  is  situated. 

(2)  Any  company  which  ne^'giects  to  comply  with  the 
foregoing  provision  shall  he  liable  to  a  fine  not  exceeding- 
ten  pounds,  and  it  shall  be  the  duty  of  the  sanitary 
authority  to  take  proceedings  against  any  company  in 
default  Id). 

(3)  This  section  shall  apply  to  every  water  company 
which  is  a  trading  company  supplying  water  for  profit. 

(a)  A  water  supply  may  be  cut  otf  in  the  following  cases  : 
(1)  If  the  consumer,  when  required  by  the  company,  neglects 
to  provide  a  proper  cistern  with  a  ball  and  stop-cock  in  the  pipe 
bringing  the  water  from  the  works  of  the  company  to  such 
cistern,  or  to  keep  the  same  in  good  repair  (10  &  11  Vict.  c.  17,  s.  54). 
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Sect.  49.        (2)  If  tho  consumer  refuses  admittance  to  his  dwelling-liousc 

  or  premises  of  the  surveyor  or  any  other  person  acting  under  tlie 

NotK.       authority  of  the  undertakers  to  examine  if  there  be  any  waste  or 
misuse  of  water  (10  &  11  "Vict.  c.  17,  s.  57). 

(3)  If  the  consumer  neglects  to  pay  the  water  rate  on  any  of  the 
quarterly  days  of  payment  (10  &  11  Vict.  c.  17,  s.  74). 

(4)  If  the  consumer  wrongfully  does,  or  causes,  or  permits  to  In; 
done,  anything  in  contravention  of  any  of  the  provisions  of  the 
special  Act,  or  wrongfully  fails  to  do  anything  which,  under  any  of 
those  provisions,  ought  to  be  done  for  the  prevention  of  the  waste, 
misuse,  luidue  consumption,  or  contamination  of  the  water  (2f) 
27  Vict.  c.  93,  s.  IG). 

(5)  If  the  consumer  shall  wilfully  do  or  canse  to  be  done  any 
act,  matter,  or  thing  in  contravention  of  the  provisions  of  the 
Metropolis  "Water  Acts,  or  of  the  special  Act  relating  to  the 
company,  or  of  any  Act  incorporated  therewith,  or  shall  wilfully 
omit  or  neglect  to  do  any  matter  or  thing  which  under  such 
provisions  ought  to  be  done  for  the  prevention  of  the  waste, 
misuse,  or  undue  consumption,  or  the  contamination  of  the 
welter  of  the  company  (15  &  16  Vict.  c.  84,  s.  25  ;  34  &  35  Vict, 
c.  113,  s.  32). 

By  s.  4  of  the  Water  Companies  (Regulation  of  Powers)  Act, 
1887  (50  &  51  Vict.  c.  21),  it  is  enacted  as  follows  :  "  "Where  the 
owner  and  not  the  occupier  is  liable  by  law  or  by  agreement  with 
the  water  company  to  the  payment  of  the  water  rate  in  respect  of 
any  dwelling-house  or  part  of  a  dwelling-house  occupied  as  a 
separate  tenement,  no  water  company  shall  cut  off  the  water 
supply  for  non-payment  of  the  water  rate,  but  such  water  rate, 
without  prejudice  to  the  other  remedies  of  the  company  for 
enforcing  payment  thereof  from  such  owner,  shall,  together  with 
interest  thereon  at  the  rate  of  five  pounds  per  centum  per  annum, 
computed  from  the  expiration  of  one  month  from  the  time  when 
the  same  has  been  claimed  by  the  company  until  receipt  thereof 
by  the  company,  be  a  charge  on  such  dwelling-house  in  priority 
to  all  other  charges  affecting  the  premises  ;  and  (without  prejudice 
to  such  charge)  the  amount  may  be  recovered,  with  the  costs 
incurred,  from  the  owner  or  from  the  occupier  for  the  time  being 
in  the  same  manner  as  water  rates  may  by  law  be  recovered  :  Pro- 
vided always,  that  proceedings  shall  not  be  taken  against  the 
occupier  until  notice  shall  have  been  given  to  him  or  left  at  his 
dwelling-house  to  pay  the  amount  due  for  water  rate  out  of  the 
rent  then  due  or  that  may  thereafter  become  due  from  him,  and 
he  shall  have  omitted  so  to  pay  such  water  rate  ;  and  provided 
also,  that  no  greater  sum  shall  be  recovered  at  any  one  time  from 
any  such  occupier  than  the  amount  of  rent  owing  by  him,  or  which 
shall  have  accrued  due  from  him  since  such  notice  shall  have  been 
given  or  left  as  aforesaid,  and  that  every  such  occupier  shall  be 
entitled  to  deduct  from  the  rent  payable  by  him  the  sum  so 
recovered  from  him  or  which  he  shall  have  paid  on  demand. 

Section  5  provides  that  "  In  the  event  of  any  such  supply  being 
cut  off  in  contravention  of  this  Act,  the  company  cutting  oif  the 
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same  shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for 
«ach  day  during  wliich  the  water  shall  remain  cutoff,  which  penalty 
shall  be  recoverable  summarily  from  the  company  by,  and  shall  be 
paid  to,  the  person  aggrieved."  , 

Where  a  supply  was  cut  off  for  non-payment  of  Avater  rates,  the 
<;ompany  were  held  not  warranted  in  refusing  to  supply  a  subse- 
quent tenant  until  the  arrears  were  paid  (S/(#>Zf?  WatenoorJcH  Co.  v. 
Will-i».^OH  (1879),  4  C.  P.  D.  410  ;  48  L.  J.  M.  C.  45). 

Water  was  supplied  to  a  dwelling-house  by  a  water  company  by 
means  of  a  service  pipe  connected  with  the  company's  mains.  In 
this  service  pipe,  at  a  point  between  the  house  and  the  main,  was 
A  stop-cock  provided  by  the  landlord  of  the  house,  to  whom 
belonged  the  service  pipe  and  stop-cock.  There  being  a  leak  in 
the  service  pipe  between  the  stop-cock  and  the  house,  the  com- 
pany, after  notice  to  the  tenant  of  the  existence  of  the  leak,  turned 
down  the  stop-cock  to  prevent  waste,  and  thereby  turned  off  the 
water  supply  from  the  house,  and  the  water  remained  turned  off 
until  the  leak  was  repaired  by  the  landlord,  when  it  was  turned  on 
again  by  the  landlord's  workman  opening  the  stop-cock.  There 
was  no  intention  on  the  part  of  the  company  to  withdraw  the 
supply  except  for  the  immediate  purpose  of  stopping  the  leak.  A 
magistrate  having  found  on  the  above  facts  that  there  was  no 
•"  cutting  off  of  the  water  supply,"  or  "  ceasing  to  supply  the  house 
with  water,"  within  the  meaning  of  this  section  so  as  to  render  it 
necessary  that  notice  should  be  given  to  the  sanitary  authority  : — 
Held,  that  the  question  whether  or  not  the  water  company  had  cut 
■off  the  water  supply  was  a  question  of  fact  rather  than  a  question 
of  law,  and  that  the  magistrate  having  found  that  there  was  no 
cutting  off  within  the  meaning  of  the  section,  there  was  no  ground 
for  overruling  his  finding  as  being  wrong  in  point  of  law  {Young, 
on  behalf  of  the  Veatrij  of  St  Mary,  Buttersea  v.  SouthioarJc  and 
Vauxhall  Water  Co.  (1893),  57  J.  P.  806  ;  69  L.  T.  144  ; 
41  W.  R.  622  ;  and  see  Chelsea  Waterworks  Co.  v.  Patilet  (1888), 
52  J.  P.  724). 

(J))  As  to  the  giving  of  this  notice,  see  s.  128  (2),  post. 

(c)  As  to  the  districts  of  the  several  sanitary  authorities  in 
London,  see  s.  99  (2),  post. 

{d)  As  to  the  recovery  of  the  fine,  see  s.  117,^J0.s<. 

If  the  sanitary  authority  make  default  in  prosecuting  the  county 
■council  may  do  so  under  s.  100,  post,  or  complaint  may  be  made  to 
the  Local  Government  Board  under  s.  IQl, post. 

The  undertakings  of  the  metropolitan  water  companies  were,  by 
the  Metropolis  Water  Act,  1902  (2  Edw.  7,  c.  41),  transferred  to 
the  Metropolitan  Water  Board,  an  authority  established  by  that 
Act  to  manage  the  Avater  supply  within  London  and  certain 
adjoining  districts. 

50.  Every  sanitary  authority  shall  make  byelaws  for  Cleansing  of 
aecurino-  the  cleanliness  and  freedom  from   pollution  of  '^i^*'*^^"^- 
tanks,  cisterns,  and  other  receptacles  used  for  storing  of 
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Sect.  50.  water  used  or  likely  to  be  used  by  inim  for  drinking  or 
domestic  purposes,  or  for  niiinufacturing  drink  for  the 
use  of  man. 

This  is  a  new  provision. 

As  to  the  making  of  byelaws,  see  s.  114,  jwHt. 

Tlie  Local  Government  Board  have  issued  a  Model  Series  of 
Byelaws  under  this  section.  Byelaws  based  upon  the  model  series 
are  in  force  in  each  of  the  metropolitan  boroughs,  and  in  the  city 
of  London. 

The  expression  "  domestic  purposes  "  is  not  defined  in  this  Act. 
There  have,  however,  been  some  decisions  upon  the  expression  as 
used  in  10  &  11  Vict.  c.  17,  s.  53.    The  supply  of  water  for  the  use 
,of  a  horse  and  the  washing  of  a  carriage  in  a  stable  attached  to  a 
dwelling-house,  and  used  for  the  sole  accommodation  of  the  occu- 
pier, was  held  to  be  for  domestic  use  in  Buskhy  v.  Chesterfield 
Waterworks  Co.  (1858),  El.  B.  &  E.  176  ;  22  J.  P.  689  ;  27  L.  J. 
M.  C.  174  ;  22  Jur.  757.    The  supply  of  water  to  a  workhouse 
is  a  supply  for  domestic  purposes  {LisJcerml  Union  v.  Lisheiml 
Waterworlcs  Co.  (1881),  7  Q.  B.  D.  505  ;  45  J.  P.  780).    A  supply 
for  domestic  purposes  includes  a  supply  for  a  fixed  hsAh.  {Weaver  v. 
Cardiff  {Mayor,  etc.  of)  (1883),  47  J.  P.  599  :  48  L.  T.  (x.s.)  906), 
unless  baths  ai'e  excluded  by  express  words  {Walker  v.  Lambeth 
Waterworks  Co.  (1894),  58  J.  P.  736  ;  63  L.  J.  Ch.  874  ;  71  L.  T. 
75)  ;  and  a  supply  for  watering  a  pleasure  garden  attached  to  and 
occupied  with  the  house  {Bristol  Wateriuorks  Co.  v.  Ure?t  (1885), 
15  Q.  B.  D.  637  ;  49  J.  P.  564  ;  54  L.  J.  M.  C.  97  ;  52  L.  T.  (n.s.) 
655).    And  see  Low  v.  Lainheth  Waterjvoi-hs  Co.  (not  reported)  ; 
Grand  Junction.  Waterworks  Co.  v.  Neal  (1895),  30  L.  J.  Newsp. 
85  ;  Smith  V.  Muller,  [1894]  1  Q.  B.  192  ;  58  J.  P.  167  ;  70L.T. 
(tvI.s.)  170  ;  Pidqeon  v.  Great  Yarmouth  Watencorks  Co.,  [1902] 
1  K.  B.  310  ;  66  J.  P.  309  ;  71  L.  J.  K.  B.  61  ;  85  L.  T.  632. 
A  supply  of  water  for  a  swimming  bath,  erected  and  used  for  the 
purposes  of  the  business  of  a  school,  is  not  a  supply  of  water  for 
"  domestic  purposes  "  within  the  Waterworks  Clauses  Acts,  1847 
and  1863  {Barnard  Castle  Urban  Council  v.  Wilson  [1902]  2  Ch. 
746  ;  71  L.  J.  Ch.  825  ;  87  L.  T.  279  ;  51  W.  E.  102). 

See  also  West  Suburban  Water  Co.  v.  St.  Marylebone  Guardians^ 
[1904]  2  K.  B.'  174  ;  68  J.  P.  257  ;  73  L.  J.  K.  B.  347  ;  52  W.  R. 
378  ;  20  T.  L.  R.  299  ;  2  L.  G.  R.  567  ;  Chester  Waterworks  Co.  v. 
Chester  Union  {Guardians  of)  (1907),  72  J.  P.  121  ;  98  L.  T.  701  ; 
24  T.  L.  R.  301  ;  6  L.  G.  R.  446  ;  Harrogate  Corporation  v- 
iMcKay,  [1907]  2  K.  B.  611  ;  71  J.  P.  458  ;  76  L.  J.  K.  B.  977  ; 
97  L.  T.  689  ;  23  T.  L.  R.  632  ;  5  L.  G.  R.  876  ;  Frederick  v. 
Bogiior  Water  Co.,  [1909]  1  Ch.  149  ;  72  J.  P.  501  ;  78  L.  J.  Ch. 
40  ;  99  L.  T.  728  ;  25  T.  L.  R.  31  ;  7  L.  G.  R.  45. 

For  the  purposes  of  the  Metropolitan  Water  Board  (Charges) 
Act,  1907  (7  Edw.  7,  c.  clxxi),  the  expression  "domestic  purposes 
is  deemed  to  include  water-closets  and  baths  constructed  or  fitted 
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so  as  not  to  be  capable  of  containing  when  filled  or  filled  up  to  the    Sect.  50. 
overflow  or  waste  pipe  (if  any)  more  than  eighty  gallons,  but  shall  -— 
not  include  a  supply  of  water  for  any  of  the  following  purposes  ^ote. 
(namely)  :  steam,  gas,  motor  or  other  like  engmes  ;  railway  pur- 
poses :  ventilating  purposes  ;  working  any  machine  or  apparatus  ; 
consumption  by  or  washing  of  horses  or  cattle  :  washing  carriages 
or  other  vehicles  ;  watering  gardens  by  means  of  any  outside  tap 
or  any  hose,  tube,  pipe,  sprinkler  or  other  like  apparatus,  fountains 
or  any  ornamental  purposes  ;  cleansing  sewers  and  drains  ;  cleansing 
and  watering  streets  or  roads  ;  fire  extinction  ;  flushing  drains  by 
means  of  any  apparatus  discharging  automatically  ;  public  pumps, 
baths  or  washhouses  ;  any  trade,  manufacture  or  business  ;  any 
bath  constructed  or  fitted  so  as  to  be  capable  of  containing  when 
filled  or  filled  up  to  the  overflow  or  waste  pipe  (if  any)  more  than 
eighty  gallons  [s.  25]. 

51 —(1)  All  existing  public  cisterns,  reservoirs,  wells,  Power  of 
fountains,  pumps,  and  works  used  for  the   gratuitous  ^^^'Jj.ojlj^y  as 
supply  of  water  to  the  inhabitants  of  the  district  of  any  fo^P^^J^ns 
sanitary  authority,  and  not  vested  in  any  person  or 
authority  other  than  the  sanitary  authority,  shall  vest  in 
and  be  under  the  control  of  the  sanitary  authority  ;  and 
that  authority  may  maintain  the  same  and  plentifully 
supply  them  with  pure  and  wholesome  water,  or  may 
substitute,  maintain,  and  plentifully  supply  with  pure 
and  wholesome  water  other  such  works  equally  convenient,  ' 
and  may  maintain  and  supply  with  water  as  aforesaid 
other  public  cisterns,  reservoirs,  wells,  fountains,  pumps, 
and  other  such  works  within  their  district  (a). 

(2)  The  sanitary  authority  may  provide  and  maintain 
public  wells,  pumps,  and  drinking  fountains  in  such 
convenient  and  suitable  situations  as  they  may  deem 
proper  (b). 

(3)  If  any  person  wilfully  damages  any  of  the  said 
wells,  pumps,  or  fountains,  or  any  part  thereof,  he  shall, 
in  addition  to  any  punishment  to  which  he  is  liable,  pay 
to  the  sanitary  authority  the  expenses  of  repairing 
or  reinstating  such  well,  fountain,  pump,  or  part 
thereof (c). 


(a)  This  section  is  taken  from  23  &  24  Vict.  c.  77,  s.  7  ;  18  & 
19  Vict.  c.  120,  s.  116;  and  25&26  Vict.c.  102,  s.  70  (now  repealed). 
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Sect.  51.     It  corresponds  to  s.  G4  of  the  Public  Health  Act,  1875,  but  difPera 

  from  that  section  in  some  particulars. 

Note.  rpj^^  word  "  cistern  "  is  defined  by  s.  141 ,  ponl. 

Where  a  well  had  been  provided  at  the  expense  of  a  private 
individual  upon  land  enclosed  and  allotted  to  him  to  be  kept  a>> 
a  recreation  ground  for  the  parish,  and  the  well  had  been  formally 
declared  to  be  for  the  use  of  the  public,  it  was  held  to  ])e  a  well 
which  a  sanitary  authority  might  incur  expense  in  repairing  and 
maintaining  {WiUieji  v.  Wycomhe  (1870),  40  J.  P.  149). 

A  well  situated  on  private  ground,  the  water  of  which  had  been 
used  for  domestic  purposes  gratuitously  by  the  inhabitants  in  the 
vicinity  for  the  prescriptive  period,  was  held  to  be  a  public  well 
within  the  meaning  of  the  corresponding  provisions  of  the  Public 
Health  (Scotland)  Act,  1867  (30  &  31  Vict.  c.  101),  s.  89  (4),  and 
it  was  also  held  that  the  local  authority  might  enter  upon  the  land 
and  do  all  acts  to  the  well  for  continuing  and  maintaining  it, 
which  the  inhabitants  might  have  done  before,  and  that  although 
there  might  be  a  company  with  a  vested  right  to  supply  the 
inhabitants  with  water  {Smiih  v.  Archibald  (1880),  5  App.  Cas. 
489).    The  facts  in  that  case  were  shortly  as  follows  :  Situated  in 
one  corner  of  a  field  in  the  parish  of  D.  was  a  well.    From  the 
well  to  the  entrance  of  the  field  there  was  a  footpath,  and  from 
that  entrance  to  the  public  road  going  through  the  village  of  D. 
there  was  a  cart  road.    The  inhabitants  of  D.  had  for  the  pre- 
scriptive period  used  the  water  of  the  well  for  domestic  purposes, 
and  had,  among  other  acts  done  to  the  w^ell,  cradled  it  with  stones 
at  their  own  expense.    The  local  authority,  acting  under  the 
section  already  mentioned,  caused  the  well  to  be  covered  in  with 
an  iron  plate,  and  placed  therein  a  hand  pump  with  the  avowed 
object  of  keeping  the  well  free  from  pollution.    The  proprietor 
of  the  field,  alleging  the  well  to  be  his  private  property,  instituted 
proceedings  to  compel  the  authority  to  remove  the  cover  and 
pump     But  it  was  held  by  the  House  of  Lords,  affirming  the 
decision  of  the  Court  of  Session,  that  the  well  was  a  public  well 
within  the  meaning  of  the  statute,  and  that  the  local  authority, 
as  representing  the  inhabitants,  had  not  done  anything  in  excess 
of  their  powders. 

In  Holmfirth  Local  Board  v.  Shore  (1895),  Q.  B.  D.  (Day 
and  Wright,  JJ.),  April  26th  ;  59  J.  P.  344,  a  stone  trough 
receiving  water  from  a  spring  at  some  distance  from  it,  was 
held  to  be  either  a  well  or  a  reservoir.  It  was  pointed  out  by 
Wright  J.,  in  that  case,  that  the  Scotch  Act  does  not  vest  the 
wells  etc',  in  the  local  authority,  so  that  the  powers  of  the  local 
authority  ai-e  wider  under  the  Enghsh  Act  ;  and  Att  -Qreu.  v. 
Tonhin  (1901),  18  T.  L.  E.  29.  On  the  subject  of  "  vesting  m 
the  sanitary  authority,  reference  may  be  made  to  Knxxlcey  y- Redruth 
Rural  District  Council,  [1904]  1  K.  B  382  ;  68  J.  P.  1/2 
73  L  J.  Q.  B.  265;  90  L.  T.  (n.s.)  226;  52  W.  R.  558, 
90  T  L  E  164  ;  2  L.  G.  R.  456.  There  it  was  held  that  a  local 
authority  in  whom  was  vested  a  public  well  formed  by  an 
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accumulation  of  water  in  the  disused  shaft  of  a  mine,  were  not  Sect, 
liable  under  s.  13  of  the  Metalliferous  Mines  Act,  1872,  as  owners  — 
of  the  mine  or  interested  in  the  minerals  to  keep  the  shaft  fenced  J^"'' 
for  the  prevention  of  accidents. 

In  the  Lemlffute  Local  Board,  w.  Bland  45  J.  P.  52(1, 

which  was  a  case  tried  at  Durham  Assizes,  Kay,  J.,  held  that 
a  natural  pond  was  a  reservoir  within  the  section,  having  been 
used  by  the  public  for  a  number  of  years  for  the  purpose  of 
watering  horses. 

"  AVhat  the  Act  says  is,  notwithstanding  that  there  may  be  a 
company  with  a  vested  right  to  supply  the  inhabitants,  the  local 
authority  may,  where  there  is  a  public  well,  and  where  there  is 
a  public  right  to  be  gratuitously  supplied  (from  it),  continue  and 
maintain  that  well  "  {per  Lord  Blackbuun,  in  Smith  v.  Archihdd, 
sitpra). 

In  Edwards  v.  Joliffe,  W.  N.  (1877),  p.  120,  an  injunction  was 
gi-anted  at  the  suit  of  the  plaintiff,  a  landowner,  through  whose 
estate  a  lane  passed,  to  restrain  the  defendants,  the  servants  of 
the  surveyor  of  highways,  from  digging  holes  in  the  roadway  of 
the  lane  under  these  circumstances :  On  a  piece  of  land  not 
actually  part  of  the  lane,  but  entirely  open  to  it,  were  five  public 
wells  which  suddenly  failed.  The  highway  board,  with  the 
sanction  of  the  rm-al  sanitary  authority,  in  whom  the  wells  were 
vested  under  the  above  section,  ordered  the  defendant  to  dig  the 
holes  either  to  recover  the  water  or  to  discover  the  cause  of  its 
having  ceased  to  flow.  The  plaintiff's  land  on  either  side  of  the 
lane  was  on  a  slope,  and  on  the  southern  side,  where  the  land  was 
below  the  level  of  the  wells,  the  plaintiff  had  been  drifting  for 
water,  and  the  defendant  said  he  had  no  doubt  the  supply  of 
water  to  the  wells  had  been  tapped  by  the  plaintiff's  operations  : — 
Held,  that  the  above  section  did  not  authorise  the  local  authority 
to  enter  another  man's  land  and  help  themselves  to  water.  There 
was  no  suggestion  that  the  plaintiff  had  done  anything  more  than 
he  was  clearly  entitled  to  do,  or  that  the  defendants  were  not 
entering  his  land. 

A  local  board  of  health  Act  empowered  the  board  to  supply  the 
town  with  water  at  certain  rates  for  domestic  purposes,  and  for 
other  than  domestic  purposes  for  such  remuneration  and  upon 
such  terms  and  conditions  as  should  be  agreed  upon  between  them 
and  the  persons  desirous  of  having  such  supply.  An  inhabitant 
of  the  town  having  presented  to  the  town  an  ornamental  fountain 
with  a  trough  or  basin,  which  was  set  up  in  one  of  the  public 
streets,  the  board  supplied  it  with  water  on  market  days  for  the 
use  of  the  cattle  in  the  market,  and  for  horses  if  yoked,  passing 
to  and  fro.  The  respondent,  who  kept  horses,  with  a  view  to 
evade  the  payment  of  the  rate  for  the  supply  of  water  to  his 
stable,  took  his  horses  to  the  fountain  to  drink.  Upon  an  informa- 
tion laid  against  him  under  the  Waterworks  Clauses  Act,  1847, 
8.  59,  the  magistrates  being  of  opinion  that  the  board  had  no  right 
to  erect  a  fountain  on  the  public  highway  otherwise  than  for  the 
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gratuitous  use  of  the  public  under  the  corresponding  section  of 
the  Public  Health  Act.  1 848,  declined  to  convict.  On  appeal  it 
was  held  that  they  were  wrong,  for  notwithstanding  the  fountain 
might  be  a  public  nuisance,  yet  the  water  was  the  private  property 
of  the  board,  and  the  respondent  had  no  right  to  take  it  against 
their  will  {Ilildreth  v.  AdamHon  (1860),  8  C.  B.  (n.s.)  587  ;  25  J.  P. 
045  ;  30  L.  J.  M.  C.  204  ;  2  L.  T.  (n.s.)  .359).  The  efOect  of 
this  case  is  that  the  board  may,  if  they  think  fit,  limit  the  purpo.ses 
for  which  the  gratuitous  supply  is  provided.  The  court  refrained 
from  expressing  any  opinion  on  the  point  whether  a  fountain 
for  gratuitous  supply  might,  by  virtue  of  this  section,  be  erected 
on  a  public  highway.    See,  however,  sub-s.  (2). 

A  local  authority,  in  whom  a  public  well  is  vested  by  s.  64  of 
the  Public  Health  Act,  1875,  has  no  power  to  grant  a  licence  to 
abstract  water  from  the  well  for  the  purpose  of  bottling  and 
selling,  so  as  to  sensibly  diminish  the  supply  of  water  to  riparian 
proprietors  along  a  stream  which  is  fed  by  the  well  {Mostyn  v. 
AthertoH,  [1899]  2  Ch.  ?>m  ;  68  L.  J.  Ch.  629  ;  81  L.  T.(n..'<.) 
35G  ;  48  W.  R.  168).  The  corporation  of  H.,  in  exercise  of  their 
powers  as  a  local  authority,  erected  a  drinking  trough  in  the  main 
street  in  front  of  the  premises  of  the  plaintiffs.  It  was  held  that 
although  some  annoyance  was  caused  to  the  plaintiffs  by  the 
placing  of  the  trough  in  front  of  their  premises,  there  was  no 
sufficient  evidence  of  the  existence  of  a  legal  nuisance  to  justify 
the  interference  of  the  court  {Baker  v.  Hertford  Corporation 
(1900),  Ch.  D.,  Buckley,  J.,  May  17th).  On  this  point  reference 
may  be  made  to  the  cases  cited  in  the  notes  to  s.  44,  oH/e,  p.  101. 

(&)  This  sub-section  is  taken  from  25  &  26  Yict.  c.  102,  s.  70 
(now  repealed).  It  does  not  in  terms  enable  the  sanitary  authority 
to  erect  a  public  fountain  in  a  highway,  but  this  may,  perhaps, 
be  inferred. 

(c)  The  offender  will  be  liable  to  a  fine  under  s.  53  or  s.  116, 
post,  and  the  expenses  may  be  recovered  at  the  same  time  under 
s.  117,  xwst. 

52.— (1)  If  any  person  (a)  eugcaged  in  the  manufacture 
of  gas — 

(a)  Causes  or  suffers  (6)  to  be  brought  or  to  flow  into 
any  source  of  water  supply  (c),  or  into  any  drain 
or  pipe  communicating  therewith,  any  washing 
or  other  substance   produced   in   making  or 


su 


mg  gas  ;  or 


(b)  Wilfully  or  negligently  does  any  act  connected  with 
the  making  or  supplying  of  gas  whereby  the 
water  in  any  source  of  water  supply  (c)  is 
fouled, 
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he  shall  for  every  such  offence  be  liable  to  a  fine  of  two  Sect, 
hundred  pounds,  and,  after  the  expiration  of  twenty-four 
hours'  notice  from  the  sanitary  authority  or  the  person  to 
whom  the  water  belongs  in  that  behalf,  to  a  further  fine 
of  twenty  pounds  for  every  day  during  which  the  offence 
continues  (d). 

(2)  Every  such  fine  may  be  recovered,  with  full  costs 
of  action,  in  the  High  Court,  in  the  case  of  water 
belonging  to  or  under  the  control  of  the  sanitary  authority 
by  that  authority,  and  in  any  other  case  by  the  person 
into  whose  water  such  washing  or  other  substance  is 
brought  or  flows,  or  whose  water  is  fouled  by  any  such 
act  as  aforesaid,  or  in  default  of  proceedings  by  such 
person  after  notice  to  him  from  the  sanitary  authority  of 
their  intention  to  proceed  for  such  fine,  by  the  sanitary 
authority  ;  but  such  fine  shall  not  be  recoverable  unless 
it  is  sued  for  during  the  continuance  of  the  offence,  or 
within  six  months  after  it  has  ceased  (e). 

(a)  There  is  no  definition  in  this  Act  of  the  expression  "person." 
The  words  of  18  &  19  Vict.  c.  121,  s.  23  (now  repealed),  were  "any 
person  or  company."  The  Interpretation  Act,  1889  (52  &  53  Vict, 
c.  63),  provides  that  in  every  Act  passed  after  the  commencement 
of  that  Act  the  Avord  "person"  shall,  unless  the  contrary  intention 
appears,  include  any  body  of  persons  corporate  or  unincorporate. 

(6)  A  private  Act  of  Parliament  which  incorporated  a  gas 
company,  and  empowered  them  to  make  the  necessary  works, 
contained  an  enactment  (s.  160),  that  if  the  company  should  at 
any  time  "  cause  or  suffer  to  be  conveyed  or  to  flow "  into  any 
stream,  etc.,  or  place  for  water  within  the  limits  of  the  Act,  any 
washing  produced  in  making  gas,  or  do  any  act  to  the  water 
contained  in  any  such  stream,  etc.,  or  place  for  water,  whereby 
the  water  therein  should  be  fouled  or  corrupted,  then  the  company 
should  forfeit  for  every  such  offence  £200.  Section  IGl  imposed 
an  additional  penalty  of  £20  per  day  for  the  continuance  of  such 
pollution  more  than  twenty-four  hours  after  notice.  Section  165 
made  the  company  liable  to  a  penalty  if  any  water  was  polluted 
by  the  escape  of  gas.  The  site  for  the  gas  tank  was  selected  by 
an  experienced  engineer,  and  the  company  built  it  in  a  proper 
manner,  and  with  all  ordinary  care  and  prudence.  They  knew 
that  mines  had  been  worked  in  the  neighbourhood,  but  did  not 
know  that  any  mines  had  been  worked  under  their  own  lands. 
After  some  years  the  gas  tank  cracked  at  the  bottom,  and  the 
washings  produced  in  the  making  of  gas  escaped  and  percolated 
underground  through  the  ea,rth  and  polluted  the  water  in  the 
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Sect.  52.     pliiintift's  well.    The  company  then  found  on  inquiry  that  mines 
"  had  been  worked  by  strangers  to  them  under  part  of  their  land 

^  and  close  up  to  the  tank.    The  crack  in  the  tank  was  caused  Ijy 

the  subsidence  of  the  soil,  owing,  in  all  probability,  to  the  mining 
operations  : — Held,  by  the  Exchequer  Chamber,  that  the  company 
were  liable,  under  s.  IGO,  to  the  penalty  of  £200  for  polluting 
the  plaintiff's  water  by  the  gas  washing  (IfipJci/is  v.  Birmh/f/lu/m 
and  StafovdHlure  Gas  Co.  (18G0),  24  J.  P.  438  ;  30  L.  J.  Ex".  60  : 
7  Jur.  (N.s.)  213  ;  6  H.  &  N.  250). 

By  s.  92  of  the  Thames  Conservancy  Act,  1894,  •'  if  any  person 
without  lawful  excuse  .  .  .  wilfully  causes  or  suffers  any 
washing  or  other  substance  produced  in  making  or  supplying  gas 
or  any  other  offensive  matter,  whether  solid  or  fluid,  to  flow  or 
pass  into  the  Thames  or  into  any  tributary  .  .  .  "  he  shall 
for  every  such  offence  be  liable  to  a  penalty  not  exceeding  £20, 
and  to  a  daily  penalty  not  exceeding  £10. 

A  large  quantity  of  offensive  liquid  substance  was  discharged 
by  the  High  Wycombe  Gas  Company  from  their  works  into  the 
sewers  which  passed  on  to  the  sewage  farm  of  the  a^Dpellants, 
and  a  large  quantity  of  the  liquid  found  its  way  from  thence  into 
the  Wye  stream.  The  gas  company  had  been  convicted  and 
fined  in  respect  of  the  offence.  The  appellants  were  also  convicted 
and  fined  by  the  magistrates.  It  was  held  that  the  appellants 
were  not  guilty  of  wilfully  suffering  offensive  matter  to  pass  into 
the  Thames  by  an  omission  to  do  something  which  might  have 
mitigated  the  evil  {High  Wycomhe  {Mayor,  etc.  of)  (appellants)  \-. 
Conservators  of  the  River  Thames  (respondents)  (1898),  78  L.  T. 
463  ;  14  T.  L.  R.  358). 

(c)  The  expression  "  source  of  water  supply "  is  defined  by 
s.  141,  jiost.  When  noxious  matter  percolated  through  the  soil 
from  gasworks  so  as  to  foul  a  well,  such  percolation  was  held  to 
render  a  company  liable  under  the  similar  provisions  of  3  I'C- 
4  Will.  4,  c.  90.  A  well  which,  on  account  of  its  having  become 
contaminated,  had  been  disused  by  the  owner  for  several  years, 
and  had  been  covered  over,  was  held  not  to  cease  to  be  a  well 
within  the  meaning  of  the  Act.  Non-user,  and  the  closing  of 
his  own  well  in  consequence  of  its  being  polluted,  even  coupled 
with  the  acceptance  by  the  plaintiff  of  the  use  of  wells  substituted 
by  the  defendants,  was  held  not  to  be  such  an  abandonment  of 
the  former  as  to  alter  its  character,  and  make  it  no  longer  a  well, 
nor  could  any  licence  to  pollute  it  be  inferred  from  such  a 
state  of  facts.  Qucere,  per  Keating,  J.,  whether  a  man  could 
by  deed  give  an  irrevocable  licence  to  pollute  a  well.  A  prescrip- 
tion to  foul  a  well  will  be  defeated  by  variation  and  excess  in  the 
degree  of  fouling  during  the  prescribed  period  {MilUngton  v. 
Griffiths  and  Others  (1874),  30  L.  T.  (n.s.)  65).  In  the  above 
cases  it  is  assumed  that  a  well  is  a  "  place  for  water." 

Apart  from  statutory  provision  it  appears  that  a  pollution  of 
a  river  by  gas  washings  is  a  nuisance  at  common  law  for  which 
an  indictment  will  lie.  See  R.  v.  Medley  and  Others  (1834). 
G  C.  &  P.  292. 
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It  is  to  be  observed  that  the  Public  Health  Act,  1875,  s.  68,     Sect.  52. 
the  Gasworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  15),  s.  21,  and  _ 
the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  s.  62, 
coiitain  provisions  almost  identical  with  this  section.    See  also 
the  provisions  of  ss.  51  and  52  of  the  Metropolis  Gas  Act,  1860. 

The  same  provisions  in  the  Nuisances   Removal  Act,  1855  , 
(18  &  19  Vict.  c.  121,  ss.  23—25)  (now  repealed),  were  held  to 
supersede  a  clause  in  a  local  Act  containing  similar  penalties 
(Parn/  v.  Croi/don  Gas  and  Coke  Co.  (1864),  11  C.  B.  (n.S.)  579  ; 
15  C.B.  (N.S.)  568  ;  28  J.  P.  86). 

{(I)  As  to  the  recovery  of  the  penalty,  see  sub-s.  (2). 

(r)  The  only  water  which  appears  to  belong  to,  or  to  be  under 
the  control  of,  the  sanitary  authority,  is  that  in  public  wells  or 
fountains.    See  s.  51,  ante,  p.  125. 

As  to  the  authentication  and  service  of  the  notice,  see  ss.  127, 
128,  post. 

53.  If  any  person  does  any  act  whereby  any  fountain  penalty  for 
or  pump  is  wilfully  or  maliciously  damaged  (a),  or  is  water, 
guilty  of  any  act  or  neglect  whereby  the  water  of  any 

well,  fountain,  or  pump  used  or  likely  to  be  used  by  man 
for  drinking  or  domestic  purposes  (J>),  or  for  manufacturing 
drink  for  the  use  of  man,  is  polluted  or  fouled,  he  shall 
be  liable  to  a  fine  not  exceeding  five  pounds  for  each 
offence,  and  a  further  fine  not  exceeding  twenty  shillings 
for  every  day  during  which  the  offence  continues  after 
notice  is  served  on  him  by  the  sanitary  authority  in 
relation  thereto  (c),  but  this  section  shall  not  extend  to 
offences  against  the  last  preceding  section  by  persons 
engao-ed  in  the  manufacture  of  gas. 

(«)  A  person  who  damages  a  fountain,  or  pump,  is  liable  to  pay 
the  cost  of  making  good  the  damage,  as  well  as  to  a  fine,  under 
this  section.    See  s.  51  (.3),  ante,  p.  125. 

(h)  See  the  note  to  s.  50,  ante,  p.  124. 

('•)  As  to  the  recovery  of  this  fine,  see  s.  117,  post. 

54.  — (1)  On  the  representation  of  any  person  to  a  Power  to 
sanitary  authority  that  within  their  district  the  water  in  J^^eifs^etc'*'^^ 
any  well,  tank,  or  cistern,  public  or  private,  or  supplied 

from  any  public  pump,  is  used  or  likely  to  be  used  by 
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Sect.  54.  luau  ior  drinking  or  domestic  purposes,  or  for  manufac- 
turing  drink  for  the  use  of  man  (a),  and  is  so  polluted,  or 
is  likely  to  be  so  polluted  (^0,  to  be  injurious  or 
dangerous  (r)  to  health,  a  petty  sessional  court  (c^),  on 
complaint  by  such  authority  and  after  hearing  the  person 
who  is  the  owner  or  occupier  of  the  premises  to  which 
the  well,  tank,  or  cistern  belongs,  if  it  be  private,  or  in 
the  case  of  a  public  well,  tank,  cistern,  or  pump,  is 
alleged  in  the  complaint  to  be  interested  in  the  same(<?), 
or  after  giving  him  an  opportunity  of  being  heard,  may 
by  summary  order  (/)  direct  the  well,  tank,  cistern,  or 
pump  to  be  permanently  or  temporarily  closed,  or  make 
such  other  order  as  appears  to  the  court  requisite^  to 
prevent  injury  or  danger  to  the  health  of  persons  drinking 
the  water  (g). 

(2)  The  court  may,  if  they  see  fit,  cause  the  water 
complained  of  to  be  analysed  at  the  cost  of  the  sanitary 

authority  complaining  (/t). 

(3)  If  the  person  on  whom  the  order  is  made  fails  to 
comply  therewith,  he  shall  be  liable  to  a  fine  not  exceeding 
twenty  pounds,  and  a  petty  sessional  court  on  complanit 
by  the  sanitary  authority  may  authorise  that  authority 
to  execute  the  order,  and  any  expenses  incurred  by  them 
in  so  doing  may  be  recovered  in  a  summary  manner  from 
the  said  person  (?"). 

The  word  "  cistern  "  is  defined  by  s.  141, 2)ost- 

This  section  is  taken  from  37  &  38  Yict.  c  89,  s  50  now  repealed. 
It  corresponds  to  s.  70  of  the  Public  Health  Act,  1875. 

(a^  The  words  "or  for  manufacturing  <l"nk  for  the  /ise  of 
mai?'  lid  nit  appear  in  37  &  38  Yict.  c.  89,  s.  50,  but  they  do 
occur  in  s.  70  of  the  Public  Health  Act,  187o. 

(i)  The  words  "  or  is  likely  to  be  so  polluted  "  are  new. 

(c)  The  words  "or  dangerous"  are  new.  The  necessity  for 
introducing  them  is  not  obvious. 

{(1)  See  note  (Ji)  to  s.  5,  cuite,  p.  28. 

(A  The  meaning  of  the  word  "interested"  is  not  clear.  In 
to  may  be  Restricted  to  persons  who  habitually  use  the  water. 
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( /•)  \  summary  order  is  an  order  made  by  a  court  of  summary    Sect.  54. 
iurisdiction  in  manner  provided  by  the  Summary  Jurisdiction  -— 
Acts  (4-2  &  43  Vict.  c.  49,  s.  51  (3) ). 

(9)  Very  wide  powers  are  granted  to  the  court  by  these  words. 
It  may  be  prudent  to  alloAV  the  person  to  be  atfected  to  show 
cause  against  the  gi-anting  of  this  authority.  See  Gill  y.  Brujht 
(1871),  30  J.  P.  lyS  ;  41  L.  J.  M.  C.  22  ;  25  L.  T.  (n.s.J  591  ; 
R.  V.  ChcHhire  Linen  Committee  (1873),  L.  R.  8  Q.  B.  344  ; 
37  J  P  373  ;  42  L.  J.M.  C.  100  ;  28  L.  T.  (n.s.)  808  ;  Iloplchis  v. 
Smeihwick  Local  Board  (mO),  24  Q.  B.  D.  712  ;  54  J^P.  693; 
59  L.  J.  Q.  B.  250 ;  62  L.  T.  (n.s.)  783  ;  38  W.  R.  409  ; 
0  T.  L.  R.  286. 

(70  This  clause  applies  only  when  the  complaint  is  preferred 
by  the  sanitary  authority. 

It  should  be  observed  that  a  public  analyst  is  not  bound,  as 
part  of  his  official  duty,  to  analyse  water. 

(<)  As  to  the  meaning  of  the  expression  "  petty  sessional 
court,"  see  note  (/t)  to  s.  5,  ante,  p.  28. 

As  to  the  recovery  of  the  fine  and  expenses,  see  s.  117, 23ost. 

Infectious  Diseases.— Notification  (cC). 

55._(1)  Where  an  inmate  of  any  house  Qi)  within 
the  district  of  a  sanitary  authority  is  suffering  from  an  disease, 
infectious  disease  to  which  this  section  applies  (c),  the 
following  provisions  shall  have  effect,  that  is  to  say  : 

(a)  The  head  of  the  family  to  which  such  inmate  (in 

this  section  referred  to  as  the  patient)  belongs, 
and  in  his  default  the  nearest  relatives  of  the 
patient  present  in  the  house  or  being  in  attend- 
ance on  the  patient,  and  in  default  of  such 
relatives,  every  person  in  charge  of  or  in 
attendance  on  the  patient,  and  in  default  of 
any  such  person  the  master  of  the  house  (t?), 
shall,  as  soon  as  he  becomes  aware  that  the 
patient  is  suffering  from  an  infectious  disease 
to  which  this  section  applies,  send  notice 
thereof  to  the  medical  officer  of  health  of  the 
district  {e)  : 

(b)  Every  medical  practitioner  attending  on  or  called 

in  to  visit  the  patient  shall  forthwith,  on 
becoming  aware  that  the  patient  is  suffering 
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Sect.  55.  IVoin  an  infectious  diseaso  to  which  this  section 

applies,  send  to  the  medical  officer  of  health  of 
the  district  a  certificate  ( /')  stating  the  full  name 
and  the  age  and  sex  of  the  patient,  the  full 
postal  address  of  the  house,  and  the  infectious 
disease  from  which  in  the  opinion  of  such  medicfil 
practitioner  the  patient  is  suffering,  and  starting 
also   whether  the  case  occurs  in  the  private 
practice  of  such  practitioner  or  in  his  practice  as 
a  medical  officer  of  any  public  body  or  institu- 
tion, and  where  the  certificate  refers  to  the 
inmate  of  a  hospital  it  shall  specify  the  place 
from  which  and  the  date  at  which  the  inmate 
was  brought  to  the  hospital,  and  shall  be  sent  to 
the  medical  officer  of  health  of  the  district  in 
which  the  said  place  is  situate  (a)  : 
Provided  that,  in  the  case  of  a  hospital  of  the  Metro- 
politan Asylum  Managers,  a  notice  or  certificate  need 
not  be  sent  respecting  any  inmate  with  respect  to  whom 
a  copy  of  the  certificate  has  been  previously  forwarded 
by  the  medical  officer  of  health  of  the  district  to  the  said 
managers  (A). 

(2)  Every  person  required  by  this  section  to  send  a 
notice  or  certificate,  who  fails  forthwith  to  send  the  same,, 
shall  be  liable  to  a  fine  not  exceeding  forty  shillings  : 
Provided  that  if  a  person  is  not  required  to  send  notice 
in  the  first  instance,  but  only  in  default  of  some  other 
person,  he  shall  not  be  liable  to  any  fine  if  he  satisfies  the 
court  that  he  had  reasonable  cause  to  suppose  that  the 
notice  had  been  duly  sent  (i). 

(3)  The  Local  Government  Board  may  prescribe  forms 
for  the  purpose  of  certificates  to  be  sent  in  pursuance  of 
this  section,  and  if  such  forms  are  so  prescribed,  they 
shall  be  used  in  all  cases  to  which  they  apply.  '  The 
sanitary  authority  shall  gratuitously  supply  forms  of  certi- 
ficate to  any  medical  practitioner  residing  or  practising 
in  their  district  who  applies  for  the  same,  and  shall  pay 
to  every  medical  practitioner  for  each  certificate  duly 
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sent  by  him  in  :iccordance  with  this  section  a  fee  of  two  Sect, 
shillino-s  and  sixpence  if  the  case  occurs  in  his  private 
practices  -and  of  one  shilhng  if  the  case  occurs  m  his 
practice  'as    medical    officer    of   any   pubhc   body  or 
institution  ( /). 

U)  Where  a  medical  officer  of  health  receives  a  certih- 
oate  under  this  section  relating  to  a  patient  within  the 
metropolitan  asylum  district,  he  shall,  withm  twelve 
hours  after  such  [receipt,  send  a  copy  thereof  to  the 
liletropolitan  Asylum  Managers,  and  to  the  head  teacher 
of  the  school  attended  by  the  patient  (if  a  child),  or  by 
any  child  who  is  an  inmate  of  the  same  house  as  the 
patient.  The  Metropolitan  Asylum  Managers  shall  repay 
to  the  sanitary  authority  the  fees  paid  by  that  authority 
in  respect  of  the  certificates  whereof  copies  have  been  so 
sent  to  the  managers.  The  managers  shall  send  weekly 
to  the  county  council,  and  to  every  medical  officer  of 
health,  such  return  of  the  infectious  diseases  of  which 
they  receive  certificates  in  pursuance  of  this  section  as 
the  county  council  require  (/f). 

(5)  Where  in  any  district  of  a  sanitary  authority  there 
are  two  or  more  medical  officers  of  health  of  that  autho- 
rity, a  certificate  under  this  section  shsjll  be  sent  to  such 
one  of  those  officers  as  has  charge  of  the  area  in  which 
is  the  patient  referred  to  in  the  certificate,  or  ^  to  such 
other  of  those  officers  as  the  sanitary  authority  may 
direct  (1). 

(G)  A  notice  or  certificate  to  be  sent  to  a  medical  officer 
in  pursuance  of  this  section  may  be  sent  to  such  officer  at 
his  office  or  residence  (m). 

(7)  This  section  shall  apply  to  every  building,  vessel, 
tent,  van,  shed,  or  similar  structure  used  for  human 
habitation,  in  like  manner  as  nearly  as  may  be  as  if  it 
were  a  house  ;  but  nothing  in  this  section  shall  extend  to 
any  house,  building,  vessel,  tent,  van,  shed,  or  similar 
structure  belonging  to  her  Majesty  the  Queen,  or  to  any 
inmate  thereof,  nor  to  any  vessel  laelonging  to  any  foreign 
government  (;/.) . 
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(y)  In  this  section  the  expression  "infectious  disease  to 
which  this  section  applies "  means  any  of  the  following 
diseases,  namely,  small-pox,  cholera,  di])htlieria,  mem- 
branous croup,  erysipelas,  the  disease  known  as  scarla- 
tina or  scarlet  fever,  and  the  fevers  known  by  any  of  the 
following  names,  typhus,  ty[)hoid,  enteric,  relapsing, 
continued,  or  puerperal,  and  includes  as  respects  any 
particular  district  any  infectious  disease  to  which  this 
section  has  been  applied  by  the  sanitary  authority  of  the 
district  in  manner  provided  by  this  Act  (o). 

(a)  This  section  and  the  two  following  are  merely  a  reproduction 
of  52  &  53  Vict.  c.  72  (The  Infectious  Disease  (Notification)  Act, 
1889),  which  is  now  repealed  as  far  as  the  metropolis  is  concerned. 

(&)  The  expression  "house,"  is  defined  by  s.  lil,j}ost,  and  see 
sub-s.  (7),  which  extends  the  application  of  the  section  to  buildings, 
vessels,  tents,  vans,  sheds,  etc.  used  for  human  habitation. 

(c)  These  infectious  diseases  are  enumerated  in  sub-s.  (8). 

The  Order  of  the  Local  Government  Board,  dated  September 
19th,  1900,  made  under  the  applied  enactment,  viz..  s.  130  of  the 
Public  Health  Act,  1875  (see  the  First  Schedule  hereto),  makes 
regulations  as  to  the  notification  of  plague  as  an  infectious  disease, 
and  contains  the  following  provision  :  "  In  the  district  of  every 
sanitary  authority  in  the  administrative  county  of  London,  and  in 
the  district  of  the  port  sanitary  authority  of  the  port  of  London, 
the  persons  mentioned  in  section  55  of  the  Public  Health  (London) 
Act,  1891  (including  the  managers  of  the  metropolitan  asylum 
district),  and  the  sanitary  authority  shall,  under  this  Order,  have 
the  same  powers  and  duties  in  relation  to  the  notification  of  cases 
of  plague  as  they  would  have  under  that  section  if  plague  were 
an  infectious  disease  to  which  that  section  applied.  The  sanitary 
authority  shall  forthwith  cause  circular  letters  to  be  sent  to  all 
legally  qualified  medical  practitioners  in  the  district  informing 
them  of  their  duties  under  this  regulation."  Under  the  Order  it 
is  the  duty  of  every  medical  officer  of  health  to  report  forthwith 
to  the  Local  Government  Board  any  case  of  plague  which  may  be 
notified  to  him,  or  which  may  otherwise  come  or  be  brought  to  his 
knowledge,  and  which  may  occur  in  the  district  or  area  assigned 
to  his  charge  (Stat.  R.  &  O.,  1900,  p.  774). 

See  also  the  Public  Health  (Tuberculosis)  Regulations,  1908,  of 
the  Local  Government  Board,  dated  December  18th,  1908,  as  to 
the  notification  of  cases  of  pulmonary  tuberculosis  (Stat.  R.  &  0., 
1908,  p.  779). 

(fZ)  The  persons  upon  whom  the  obligation  imposed  by  the 
section  is  laid,  are  :  (1)  the  head  of  the  family  ;  (2)  the  nearest 
relatives  in  the  building  or  in  attendance  on  the  patient  ;  (3)  the 
person  in  charge  of  the  patient  ;  and  (4)  the  master  of  the  house, 
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jis  defined  by  s.  141,  poxt.  A  notice  by  one  of  these  persons  Sect.  55. 
avails  for  all  enumerated  later  in  the  foregoing  list,  but  apparently  — — 
not  for  any  enumerated  earlier.  See  sub-s.  (2).  Thus,  a  notice 
by  the  head  of  the  family  renders  it  unnecessary  for  the  relatives 
to  give  a  notice.  But  a  notice  given  by  the  relatives  does  not  free 
the°head  of  the  family  from  the  consequences  of  himself  failing 
to  give  the  notice. 

(c)  As  to  the  manner  in  which  notices  may  be  sent,  see  sub-s.  (6). 
And  as  to  the  sending  of  the  notice  when  there  are  two  or  more 
medical  officers  of  health,  see  sub-s.  (5). 

(/)  As  to  the  form  of  the  certificate,  see  sub-s.  (3). 

{(/)  The  certificate  above  described  is  much  more  full  than  that 
required  under  52  &  53  Yict.  c.  72.  Thus  it  is  new  to  require  the 
full  postal  address,  whether  the  case  occurs  in  private  practice,  etc., 
and  the  particulars  as  to  patients  in  a  hospital. 

The  expression  "hospital  "  is  defined  by  s.  1il,pijst. 

(/t)  This  proviso  is  new.  The  managers  here  referred  to  are 
the  governing  body  of  the  metropolitan  asylum  district,  formed 
by  Order  of  the  Poor  Law  Board,  under  .30  Vict.  c.  6.  See 
Macmorran  and  Lushington's  Poor  Law  General  Orders,  2nd  ed., 
p.  10(59. 

As  to  the  copy  of  the  certificate  referred  to  in  the  proviso,  see 
sub-s.  (4). 

(i)  The  fine  will  be  recoverable  summarily  under  s.  117,  j^ost. 

As  to  the  person  liable  to  send  a  notice  in  the  first  instance,  or 
in  default  of  some  other  person,  see  sub-s.  (1)  and  note  {d),  supra. 

A  medical  practitioner  in  giving,  in  respect  of  a  private  patient, 
the  statutory  notification  to  the  local  medical  officer  of  health 
that  such  patient  is  suffering  from  an  infectious  disease  is  acting 
in  the  execution  of  a  statutory  or  public  duty,  and  is,  therefore, 
■entitled  to  the  benefit  of  the  provisions  of  s.  1  (a)  of  the  Public 
Authorities  Protection  Act,  1893  {Salishunj  v.  Gould  (1904), 
(i8J.  P.  158). 

{j)  The  certificates  above  referred  to  are  those  which  must 
be  sent  by  medical  practitioners.  The  forms  prescribed  by  the 
Local  Government  Board  will  be  found  in  an  Order,  dated 
December  3rd,  1891.    See  Stat.  R.  &  O.,  1891,  p.  463. 

The  expression  "  public  body  or  institution  "  will,  no  doubt, 
include  public  hospitals  and  infirmaries,  workhouses,  and  the  like. 
But  it  is  submitted  that  it  will  not  include  private  hospitals  to 
which  patients  are  admitted  for  payment,  nor  medical  clubs  or 
provident  dispensaries. 

In  a  case  which  arose  under  the  Coroners  Act,  1887,  s.  22,  it 
was  held  that  a  children's  and  general  hospital,  supported  by 
voluntary  contributions,  and  founded  for  the  free  admission  and 
relief  of  patients  within  a  certain  area  upon  production  of  a 
governor's  letter,  and  of  patients  outside  that  area,  upon  payment 
•of  a  small  weekly  sum,  was  a  public  hospital  within  the  meaning 
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Sect.  55.     of  that  section,  and  that  a  medical  man,  practising  intheneigli- 

  bourhood,  Avho  held  the  appointment  of  honorary  medical  oflicer 

Note.  to  siich  hospital,  for  which  he  received  no  remu!ieration  hy  way 
of  fees  or  honorarium,  was  the  medical  officer  of  a  public  hospital 
(Homer  v.  Levux  (181)8),  G"J  J.  P.  ;345  ;  G7  L.  J.  Q.  B.  .024  : 
78  L.  T.  (n.s.)  792). 

(/.;)  The  duty  of  forwarding  these  copies  will  devolve  on  the 
medical  officer  of  health,  and  it  will  apparently  be  his  duty  to 
make  inquiry  in  every  case  whether  there  is  in  the  house  where 
the  patient  is  any  child  attending  school,  and  at  what  school 
such  child  attends.  This  is  an  important  duty,  and  it  will 
impose  a  considerable  burden  upon  the  medical  officer,  especially 
as  he  must  act  within  twelve  hours  after  receipt  of  the  certifi- 
cate. The  provision  as  to  sending  a  copy  to  the  teacher  of  the 
school  is  new. 

The  county  council  is  the  London  County  Council.    See  s.  141, 

2^ost. 

The  returns  are  to  be  sent  to  every  medical  officer  of  health, 
i.e.,  every  medical  officer  of  health  in  the  metropolis.  This  is  a 
new  provision  and  its  object  is  not  apparent. 

(Z)  This  sub-section  applies  only  to  the  certificate  of  the  medical 
practitioner.  There  is  no  similar  provision  as  to  notices  under 
sub-s.  (1)  (a).  It  may  be  inferred  that  a  notice  may  be  sent  to 
any  one  of  the  medical  officers. 

(m)  This  sub-section  does  not  provide  for  the  posting  of  notices. 
Section  8  of  the  Act  of  1889  enabled  a  notice  to  be  sent  by  post, 
but  this  provision  has  not  been  re-enacted.  It  may  be  doubted, 
therefore,  whether  the  mere  posting  of  a  notice  or  certificate  is 
sufficient  compliance  under  the  Act  if  the  letter  does  not  reach 
the  medical  officer. 

This  sub-section  re-enacts  ss.  13  and  15  of  the  Act  of  1889. 

(o)  As  to  the  application  of  this  section  to  other  infectious 
diseases,  see  the  next  section. 

The  above  list  of  infectious  diseases  to  which  the  Act  applies  is 
the  same  as  that  contained  in  s.  G  of  the  Act  of  1889. 

By  an  Order  of  the  Local  Government  Board,  dated  September 
19th,  1900,  the  provisions  of  this  section  were  made  to  apply  to 
cases  of  plague.    See  note  (o),  ct7i(e,  p.  13G. 

56.— (1)  The  sanitary  authority  of  any  district  may, 
by  resolution  passed  at  a  meeting  of  that  authority  of 
which  such  notice  has  been  given  as  in  this  section 
mentioned  (a),  order  that  tlie  foregoing  section  with 
respect  to  the  notification  of  infectious  disease  shall 
apply  in  tlieir  district  to  any  infectious  disease  other 
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than  a  disease  specifically  mentioned  in  tliat  section  (A)  ; 
any  such  order  may  be  permanent  or  temporary,  and,  if 
temporary,  the  period  during  which  it  is  to  continue  in 
force  shall  be  specified  therein,  aiul  any  such  order  may 
be  revoked  or  varied  by  the  sanitary  authority  which  made 
the  same. 

(2)  Fourteen  clear  days  (c)  at  least  before  the  meeting 
at  which  such  resolution  is  proposed  special  notice  of  the 
meeting,  and  of  the  intention  to  propose  the  making  of 
such  order,  shall  be  given  to  every  member  of  the  sanitary 
authority,  and  the  notice  shall  be  deemed  to  have  been 
duly  given  to  a  member  if  it  is  given  in  the  mode  in  which 
notices  to  attend  meetings  of  the  sanitary  authority  are 
usually  given  (d). 

(3)  An  order  under  this  section  and  the  revocation  and 
variation  of  any  such  order  shall  not  be  of  any  validity 
until  it  has  been  approved  by  the  Local  Government 
Board,  and  when  it  is  so  approved  the  sanitary  authority 
shall  give  pubhc  notice  thereof  by  advertisement  in  a  local 
newspaper,  and  by  handbills,  and  otherwise  in  such  manner 
as  the  sanitary  authority  think  sufficient  for  giving  infor- 
mation to  all  persons  interested  ;  they  shall  also  send  a 
copy  thereof  to  each  legally  qualified  medical  practitioner 
whom,  after  due  inquiry,  they  ascertain  to  be  residing  or 
practising  in  their  district  (^). 

(4)  The  said  order  shall  come  into  operation  at  such 
date  not  earlier  than  one  week  after  the  publication  of 
the  first  advertisement  of  the  approved  order  as  the 
sanitary  authority  may  fix,  and  upon  the  order  coming 
into  operation,  and  during  the  continuance  thereof,  an 
infectious  disease  mentioned  in  the  order  shall,  within  the 
district  of  the  authority,  be  an  infectious  disease  to  which 
the  foregoing  section  with  respect  to  the  notification  of 
infectious  disease  applies  (/). 

(5)  In  the  case  of  emergency  three  clear  days  {(ji)  notice 
of  the  meeting  and  of  the  intention  to  propose  the  maldug 
of  the  order  shall  be  sufficient,  and  the  resolution  shall 
declare  the  cause  of  the  emergency  and  shall  be  for  a 
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Sect.  56.  temporary  order,  and  a  copy  thereof  shall  be  forthwith 
sent  to  the  Local  Government  Board  and  advertised  (/tj, 
and  the  order  shall  come  into  operation  at  the  ex])iratioii 
of  one  week  from  the  date  of  the  advertisement ;  but  unless 
approved  by  the  Local  Government  Board  shall  cease  to 
be  in  force  at  the  expiration  of  one  month  after  it  is  ])assed , 
or  any  earlier  date  fixed  by  the  Local  Government  Board  ; 
if  it  is  approved  by  the  Local  Government  Board  that 
approval  shall  be  conclusive  evidence  that  the  case  was 
one  of  emergency. 

(6)  The  county  council  shall,  as  respects  London,  have 
the  same  power  of  extending  the  foregoing  section  by 
order  to  any  infectious  disease,  and  the  same  power  of 
revoking  and  varying  the  order,  as  a  sanitary  authority 
have  under  this  section  as  respects  their  district ;  and 
the  foregoing  section  when  so  extended  by  the  county 
council  shall  be  construed  as  if  it  had  been  applied  under 
this  section  as  respects  every  district  in  London  by  the 
sanitary  authority  thereof  (i). 

(0)  See  sub-s.  (2)  ;  and  see  also  sub-s.  (5)  as  to  cases  of 
emergency. 

(1)  Thus  the  Act  has  in  some  districts  been  extended  to  measles. 
See  sub-s.  (6),  and  note  (/),  post. 

(c)  This  means  exclusive  of  the  day  on  which  the  notice  is 
given  and  the  day  of  the  meeting.  See  Zoucli  v.  Einpscy  (1821), 
4  B.  &  A.  522  ;  R.  v.  Salop  JJ.  (^1838),  8  A.  &  E.  173. 

The  word  "  day  "  is  defined  by  s.  141,  post. 

(d)  See  as  to  meetings  of  metropolitan  borough  councils,  18  & 
19  Vict.  c.  120,  s.  57  ;  19  &  20  Vict.  c.  112,  s.  9  ;  25  &  26  Vict, 
c.  102,  s.  37  ;  56  &  57  Vict.  c.  73,  s.  31  (3)  ;  62  &  63  Vict.  c.  14, 
.s.  2  (5). 

(e)  The  local  authority  have  a  duty  cast  upon  them  by  this 
sub-section  to  inquire  and  ascertain  the  names  of  the  medical 
practitioners  who  practice  as  well  as  of  those  who  reside  in  the 
district.  . 

This  sub-section  will  not  apply  when  an  order  has  been  made  ui 
case  of  emergency,  as  to  which  see  sub-s.  (5). 

(/)  After  the  order  comes  into  operation  the  disease  or 
diseases  to  which  it  relates  will  be  diseases  which  must  be  notified 
and  certified  in  manner  provided  by  the  preceding  section. 

{(])  As  to  the  meaning  of  "  clear  days,"  see  sub-s.  (2),  and 
note  (c),  aiipra. 


Infectious  Diskasrs. 


141 


(/()  The  approval  of  the  Local   Government  Board  is  not  Sect^ 
required,  but  if  such  approval  is  not  given,  the  order  will  cease 
to  be  in  force  after  a  month  or  such  earlier  date  as  the  Board 
may  fix. 

The  order  is  to  be  advertised  ;  it  is  not  provided  that  notice 
must  be  given  as  in  sub-s.  (3). 

(/)  "  London  "  means  the  administrative  county  of  London.  See 
s.  141, ^«s/;  see  also  ss.  99,  182. 

On  February  2nd,  1902,  the  London  County  Coxmcil  issued,  under 
s.  58,  an  order  declaring  epidemic  influenza  to  be  a  dangerous 
infectious  disease.  The  order  was  duly  approved  by  the  Local 
Government  Board,  and  it  was  in  force  for  three  months  of  the  year. 
In  1903  the  council,  by  order  which  was  approved  by  the  Local 
Government  Board  on  karch  5th,  applied  to  measles,  ss.  60 — G5, 
68 — 70,  and  72 — 74  of  this  Act.  An  order  applying  s.  55  to  chicken- 
pox  came  into  force  on  February  7th,  1902,  and  Avas  continued- 
in  force  until  January  6th,  1903.  In  1907  the  same  section  was 
applied  to  cerebro-spinal  meningitis,  the  approval  of  the  Local 
Government  Board  being  dated  March  2nd,  and  on  July  16th 
the  Board  extended  the  order  for  eighteen  months  from  September 
13th,  1907. 


57. — (1)  A  payment  made  to  any  medical  pvactitioner  Non-disquali- 
in  pursuance  of  the  provisions  of  this  Act  with  respect  to  niedical 

the  notification  of  infectious  disease  shall  not  disqualify  officer  by 
, .  .  p  .  1          j^-   1 1  L    receipt  oi 

that  practitioner  for  serving  as  member  ot  the  county  ^^gg 

council,  or  of  a  sanitary  authority,  or  as  guardian  of  a  poor 

law  union,  or  in  any  other  public  office  (a). 

(2)  Where  a  medical  practitioner  attending  on  a  patient 

is  himself  the  medical  officer  of  health  of  the  district, 

he  shall  be  entitled  to  the  same  fee  as  if  he  were  not  such 

medical  officer  {h). 

(«)  This  provision  is  taken  from  52  &  53  Yict.  c.  72,  s.  11.  But 
for  it  a  medical  practitioner,  who  was  a  member  of  one  of  the 
authorities  above  mentioned,  might  have  been  brought  within  the 
provisions  of  the  enactments  which  forbid  a  member  of  an  autho- 
rity to  accept  or  hold  any  office  or  place  of  profit  under  such 
authority,  or  to  be  concerned  in  any  contract  with  such  authority. 
See,  for  example,  the  Public  Health  Act,  1875,  Sched.  2,  r.  64  ; 
the  Municipal  Corporations  Act,  1882,  s.  12  ;  the  Metropolis 
Management  Act,  1855,  s.  64  ;  and  the  Local  Government  Act, 
1894,  s.  46. 

(/>)  The  medical  officer  of  health  must  apparently  make  out 
certificates  in  his  own  cases,  and  transmit  copies  as  required  by 
8.  55  (4).  a/ile. 
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Infectious  Diseases. — Prevention. 
58.  The  following  provisions  of  this  Act  relating  to 
dangerous  infectious  diseases  shall  apply  to  the  infectious 
diseases  specifically  mentioned  in  the  foregoing  enactment 
of  this  Act  relating  to  the  notification  oi:  infectious  disease, 
and  all  or  any  of  such  provisions  may  be  applied  by  order 
to  any  other  infectious  disease  in  the  same  manner  as  that 
enactment  may  be  applied  to  such  disease,  subject  to  the 
same  power  of  revoking  and  varying  the  order,  and  every 
such  infectious  disease  is  in  this  Act  referred  to  as  a 
dano-erous  infectious  disease. 

This  part  of  the  Act  is  taken  from  53  &  54  Vict.  c.  34,  which  is 
now  repealed  so  far  as  it  relates  to  London. 

"  Dangerous  infectious  diseases"  will  include  all  the  infectious 
diseases  mentioned  in  s.  55  (8),  and  any  other  infectious  disease 
to  which  the  sanitary  authority  may  order  this  part  of  the  Act 
to  be  applied.  Such  an  order  must  be  made  in  manner  provided 
by  s.  56,  ante.    See  note  (0  to  s.  56,  ante,  p.  141. 

By  Part  IV.  of  the  London  County  Council  ^General  Powers) 
Act,  1904,  further  powers  were  confen-ed  on  the  several  sanitary 
authorities  in  London  in  regard  to  the  purification  of  articles  in 
such  a  filthy,  dangerous  or  unwholesome  condition  that  health  is 
affected  or  endangered  thereby,  and  the  cleansing  or  purifying  or 
destroying  of  such  articles  in  order  to  prevent  risk  of  or  to  check 
infectious  disease.  Sanitary  authorities  were  also  empowered,  on 
the  certificate  of  their  medical  officer  of  health,  to  require  owners 
to  cleanse  houses  or  parts  of  houses  infested  with  vermin,  and  m 
case  of  default  to  do  the  work  themselves  and  recover  the  cost 
from  the  person  making  default. 

Section  59  of  the  Act  of  1891  is  extended  and  made  applicable 
for  the  purposes  of  the  above  provision,  and  the  provision  of 
means  for  cleansing,  purifying  and  destroying  filthy,  dangerous  or 
unwholesome  articles  and  for  the  removal  thereof,  and  for  the 
cleansing  of  houses  infested  with  vermin.  ^  , 

These  provisions  of  the  London  County  Council  (General 
Powers)  Act,  1904,  are  set  out  in  the  Appendix,  post.  . 

59,_(1)  Every  sanitary  authority  shall  provide,  either 
within  or  without  their  district,  proper  premises  with  all 
necessary  apparatus  and  attendance  for  the  destruction 
and  for  the  disinfection,  and  carriages  or  vessels  for  the 
removal,  of  articles  (whether  bedding,  clothing,  or  other) 
which  have  become  infected  by  any  dangerous  infectious 
disease,  and  may  provide  the  same  for  the  destruction 
disinfection,  and  removal  of  such  articles  when  infected 
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by  any  other  diseaso  ;  mid  shall  cause  any  such  articles 
brought  for  destruction  or  disinfection,  whether  alleged 
to  be  infected  by  any  dangerous  infectious  disease  or  by 
iiny  other  disease,  to  be  destroyed  or  to  be  disinfected  and 
returned,  and  may  remove,  and  may  destroy,  or  disinfect 
and  return,  such  articles  free  of  charge  (a). 

(2)  Any  sanitary  authorities  may  execute  their  duty 
under  this  section  by  combining  for  the  purposes  thereof, 
or  by  contracting  for  the  nse  by  one  of  the  contracting 
authorities  of  any  premises  provided  for  the  purpose  of 
this  section  by  another  of  such  contracting  authorities, 
and  may  so  combine  or  contract  upon  such  terms  as  may 
be  agreed  upon  (I>). 

(a)  Under  29  &  30  Vict.  c.  90,  s.  23,  a  sanitary  authority  might 
provide  a  proper  place,  with  all  necessary  apparatus  and  attendance, 
for  the  disinfection  of  woollen  articles,  clothing,  or  bedding.  They 
must  now  provide  proper  premises  and  apparatus  and  carriages  or 
vessels  for  removing  the  infected  articles. 

For  the  meaning  of  the  expression  "  dangerous  infectious 
■disease,"  see  s.  58. 

A  sanitary  authority  may  borrow  money  for  the  purposes  of 
this  section.    See  s.  105,  2}ost. 

(6)  Two  sanitary  authorities  may  jointly  provide  the  necessary 
premises  and  apparatus,  or  one  may  provide  the  premises,  etc.,  and 
agree  with  another  for  their  use  by  the  latter  upon  such  terms  as 
they  may  arrange  between  themselves. 

See  the  notes  under  ss.  58  and  105. 

Under  the  Cleansing  of  Persons  Act,  1897  (60  &  61  Vict.  c.  31), 
any  metropolitan  sanitary  authority,  as  defined  in  the  Public 
Health  (London)  Act,  1891,  may  provide,  free  of  charge, 
appliances  for  the  cleansing  of  any  person  and  his  clothing  from 
vermin.  They  may  expend  any  reasonable  sum  on  buildings, 
appliances  and  attendants  for  the  purpose  and  defray  their 
expenses  out  of  the  rate  or  fund  applicable  for  sanitary  purposes. 

See  also  Part  IV.  of  the  London  County  Council  (General 
Powers)  Act,  1904,  with  reference  to  the  cleansing  of  filthy 
articles  and  houses. 

Further  powers  in  relation  to  the  examination  and  cleansing  of 
the  persons  and  clothing  of  children  attending  the  public  elementary 
.schools  and  of  the  inmates  of  common  lodging-houses  within  the 
city  and  county  of  London  were  confei'red  upon  the  London 
County  Council,  the  corporation  of  the  city,  and  the  several 
.sanitary  authorities,  by  the  London  County  Council  (General 
Powers)  Act,  1907.    See  Part  V. 

The  London  County  Council  (General  Powers)  Act,  1908,  s.  6, 
provides  for  the  appointment  of  female  health  visitors  for  the 


144 


The  Public  Health  (London)  Act,  1891. 


Sect.  59.     purpose  of  giving  advice  as  to  the  proper  nurture,  care  and  raanage- 

  ment  of  young  children  and  the  promotion  of  cleanliness,  etc. 

Note.  The  provisions  of  the  Acta  above  referred  to  are  set  out  in  the 

Appendix,  pf*s<. 

See  also  the  note  to  s.  58,  ante,  p.  142  ;  the  Health  Visitors 
(London)  Order,  1900,  issued  by  the  Local  Government  Board  on 
September  4th,  1909.  ' 

Cleansing  60. — (1)  Where  the  niediciil  officer  of  health  of  any 
fecting^of  Sanitary  authority,  or  any  other  legally  qualified  medical 
premises,  etc  practitioner  (a),  certifies  that  the  cleansing  and  disinfect- 
ing of  any  house  (/>),  or  part  thereof,  and  of  any  articles 
therein  likely  to  retain  infection,  or  the  destruction  of 
such  articles,  would  tend  to  prevent  or  check  any 
dangerous  infectious  disease  (c),  the  sanitary  authority 
shall  serve  notice  {d)  on  the  master  {e),  or  where  the  house 
or  part  is  unoccupied  on  the  owner  (e),  of  such  house  or 
part  that  the  same  and  any  such  articles  therein  will  be 
cleansed  and  disinfected  or  (as  regards  the  articles) 
destroyed,  by  the  sanitary  authority,  unless  he  Informs 
the  sanitary  authority  within  twenty-four  hours  from  the 
receipt  of  the  notice  that  he  will  cleanse  and  disinfect 
the  house  or  part  and  any  such  articles  or  destroy  such 
articles  to  the  satisfaction  of  the  medical  officer  of  health, 
or  of  any  other  legally  qualified  medical  practitioner  (/' ), 
within  a  time  fixed  in  the  notice. 
(2)  If  either— 

(a)  within  twenty-four  hours  from  the  receipt  of  the 

notice,  the  person  on  whom  the  notice  is  served 
does  not  inform  the  sanitary  authority  as  afore- 
said, or 

(b)  having  so  informed  the  sanitary  authority  he  fails 

to  have  the  house  or  part  thereof  and  any  such 
articles  disinfected  or  such  articles  destroyed  as 
aforesaid  within  the  time  fixed  in  the  notice,  or 

(c)  the  master  or  owner  without  such  notice  gives 

his  consent, 

the  house  or  part  and  articles  shall  be  cleansed  and  dis- 
infected or  such  articles  destroyed  by  the  officers  and  at 
the  cost  of  the  sanitary  authority  under  the  superin- 
tendence of  the  medical  officer  of  health  {ii). 
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(3)  For  the  purpose  of  carrying  into  effect  this  section  the  Sect.  60. 
sanitary  authority  may  enter  by  day  on  any  premises  (A). 

(4)  The  sanitary  authority  shall  provide,  free  of  charge, 
temporary  shelter  or  house  accommodation  with  any 
necessary  attendants  for  the  members  of  any  family  in 
which  any  dangerous  infectious  disease  has  appeared,  who 
have  been  compelled  to  leave  their  dwellings,  for  the 
purpose  of  enabling  such  dwellings  to  be  disinfected  by 
the  sanitary  authority  (?!). 

(5)  When  the  sanitary  authority  have  disinfected  any 
liouse,  part  of  a  house,  or  article,  under  the  provisions  of 
this  section,  they  shall  compensate  the  master  or  owner 
•of  such  house,  or  part  of  a  house,  or  the  owner  of  such  article, 
for  any  unnecessary  damage  thereby  caused  to  such  house, 
part  of  a  house,  or  article  ;  and  when  the  authority  destroy 
any  article  under  this  section  they  shall  compensate  the 
-owner  thereof  ;  and  the  amount  of  any  such  compensation 
•shall  be  recoverable  in  a  summary  manner  (_;'). 

This  section  is  taken,  with  some  amendments,  from  53  & 
.54  Vict.  c.  34,  s.  5. 

See  the  provisions  in  s.  8  of  the  London  County  Council 
(General  Powers)  Act,  1908,  as  to  sanitary  regulations  in  respect 
of  premises  used  for  the  sale,  etc.  of  food  for  human  consumption, 
set  out  in  the  Appendix,  post. 

(a)  A  legallyqualified  medical  practitioner  is  one  who  is  registered 
under  the  Medical  Acts  (21  &  22  Vict.  c.  90,  and  49  &  50  Vict.  c.  48). 

(6)  The  expression  "house  "  is  defined  by  s.  141, ^os<.    It  does 
Jiot  include  tents,  vans,  sheds,  etc.,  as  to  which  see  s.  99,  post. 

(c)  As  to  what  is  a  dangerous  infectious  disease,  see  s.  58,  ante. 

(d)  As  to  the  authentication  and  service  of  this  notice,  see 
«s.  127,  128,  j^ost.  The  notice  may  be  served  by  order  of  a 
•committee  under  s.  99  (4). 

(e)  The  expressions  "  master  "  and  "  owner "  are  defined  by 
s.  141,  post.  It  is  only  when  the  house  is  unoccupied  that  the 
notice  may  be  served  on  the  owner.  In  this  respect  this 
sub-section  differs  from  53  &  54  Vict.  c.  34,  s.  5. 

(/)  This  alternative  is  not  provided  in  53  &  54  Vict.  c.  34,  s.  5. 
The  person  upon  whom  the  notice  is  served  may  select  the  medical 
practitioner  to  whose  satisfaction  the  disinfection  is  to  be  done. 

The  Factory  and  Workshop  Act,  1901  (1  Edw.  7,  c.  22), 
provides  as  follows  :  ' 

109.  I£  the  occupier  of  a  factory  or  workshop  or  of  any  place  from 
which  any  work  is  given  out  or  any  contractor  employed  by  any  such 
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Sect.  60.     occupier  causes  or  allows  ■weaving  apparel  to  be  made,  cleaned  or  repaired 

  in  any  dwelling-house  or  building  occupied  therewith  whilst  any  inmate 

NoTK.  of  the  dwelling-house  is  suttering  from  scarlet  fever  or  small-pox,  then, 
unless  he  proves  that  he  was  not  aware  of  the  existence  of  the  illness  in 
the  dwelling-house  and  could  not  reasonably  have  been  expected  to 
become  aware  of  it,  he  shall  be  liable  to  a  fine  not  exceeding  ten  pounds. 

110.— (1)  If  any  inmate  of  a  house  is  suffering  from  an  infectious- 
disease  to  which  this  section  applies,  the  district  council  of  the  district  in 
which  the  house  is  situate  may  make  an  order  forbidding  any  work  to 
which  this  section  applies  to  be  given  out  to  any  person  living  or  working 
in  that  house  or  such  part  thereof  as  may  be  specified  in  the  order,  and 
any  order  so  made  may  be  served  on  the  occupier  of  any  factory  or 
workshop  or  any  other  place  from  which  work  is  given  out  or  on  the 
contractor  employed  by  any  such  occupier. 

(2)  The  order  may  be  made  notwithstanding  that  the  person  suitenng 
from  an  infectious  disease  may  have  been  removed  from  the  house,  and 
the  order  shall  be  made  either  for  a  specified  time  or  subj  ect  to  the  condition 
that  the  house  or  part  thereof  liable  to  be  infected  shall  be  disinfected  to 
the  satisfaction  of  the  medical  officer  of  health  or  that  other  reasonable 
precautions  shall  be  adopted.  . 

(3)  In  any  case  of  urgency  the  powers  conferred  on  the  district  council 
by  this  section  may  be  exercised  by  any  two  or  more  members  of  tlie 
council  acting  on  the  advice  of  the  medical  officer  of  health. 

(4)  If  any  occupier  or  contractor  on  whom  an  order  under  this  section 
has  been  served  contravenes  the  provisions  of  the  order,  he  shall  be  liable 
to  a  fine  not  exceeding  ten  pounds.  ,    •  c  • 

(5)  The  infectious  diseases  to  which  this  section  applies  are  the  infectious 
diseases  required  to  be  notified  under  the  law  for  the  time  being  in  force 
in  relation  to  the  notification  of  infectious  diseases,  and  the  work  to  which 
this  section  applies  is  the  making,  cleaning,  washing,  altering,  ornamenting 
finishing  and  repairing  of  wearing  apparel  and  any  work  incidental 
thereto  and  such  other  classes  of  work  as  may  be  specified  by  bpecial 
Order  of  the  Secretary  of  State. 

Keferences  in  these  sections  of  the  Factory  and  Workshop  Act, 
1901,  to  a  district  council  and  the  district  thereof  are,  as  regards 
the  city  of  London,  to  be  construed  as  references  to  the  court  of 
common  council  and  the  city,  and,  as  regards  any  other  part  ot 
the  administrative  county  of  London,  as  references  to  the  council 
of  a  metropolitan  borough  (s.  153). 

(g)  As  to  the  power  of  the  officers  to  enter  premises  for  the 
purposes  of  the  above  provision,  see  sub-s.  (3). 

Under  53  &  54  Vict  c.  34,  s.  5,  the  expenses  of  the  cleansing, 
etc.  are  payable  by  the  owner  or  occupier  m  default.  Under  this 
Act  the  expenses  are  payable  by  the  sanitary  authority  m  every  case. 

(Ji^  "Day"  signifies  between  G  a.m.  and  9  p.m.  See  s.  141. 
post  which  also  defines  the  expression  "  premises."  The  general 
provisions  of  this  Act  relating  to  the  right  of  entry  upon  premises 
are  contained  in  s.  115,  ^josi. 

(/)  This  sub-section  is  taken  from  53  &  54  Vict.  c.  34,  s.  15. 
The  Local  Government  Board  have  sanctioned  loans  for  the 
provisions  of  temporary  shelters  under  '^ontS^ 
Bermondsey,  Deptford,  Hackney,  Poplar,  Shoreditch,  Souths  ark. 
Stepney,  Westminster,  and  Woolwich. 


Disinfection. 


147 


In  connection  with  this  matter  it  may  be  pointed  out  that  s.  32     Sect.  60. 
of  the  London  County  Council  (General  Powers)  Act,  1896,  7^ 
provides  that  "the  purposes  for  which  under  s.  105  (2)  of  the  J^^>Tl''• 
Public  Health  (London)  Act,  1891,  vestries  of  parishes  and  boards 
of  works  for  districts  under   the  Metropolis  Management  Act, 
1855,  and  the  Acts  amending  the  same,  and  also  the  Woolwich 
Local  Board    [now   the    metropolitan   borough   councils]  are 
empowered  to  borrow  shall  extend  to  and  include  the  purposes 
of  providing  shelter  or  house  accommodation  for  persons  removed 
from  their  homes  in  case  of  infectious  disease." 

(j)  The  corresponding  provision  in  53  &  54  Vict.  c.  34,  s.  (5, 
did  not  extend  to  a  house  or  part  of  a  house.  It  should  be 
observed  that  the  sanitary  authority  are  only  liable  to  make  good 
unnecessary  damage,  i.e.,  damage  which  might  have  been  avoided 
with  reasonable  care.  There  is  no  liability  in  respect  of  unavoid- 
able damage,  though  that  may  be  substantial. 

The  expenses  will  be  recoverable  in  a  court  of  summary 
jurisdiction  under  s.  117,  posi!.  The  expression  "in  a  summary 
manner"  means  in  manner  provided  by  the  Summary  Jurisdiction 
Acts.    See  42  &  43  Vict.  c.  49,  s.  51. 

61. — (1)  Auy  sanitary  authority  may  serve  a  notice  (a)  Disinfection 
on  the  owner  of"  any  bedding,  clothing,  or  other  articles 
which  have  been  exposed  to  the  infection  of  any  dangerous 
infectious  disease,  requiring  the  delivery  thereof  to  an 
officer  of  the  sanitary  authority  for  removal  for  the  purpose 
of  destruction  or  disinfection  ;  and  if  any  person  fails  to 
comply  with  such  notice  he  shall,  on  the  information  of 
the  sanitary  authority,  be  liable  to  a  fine  not  exceeding- 
ten  pounds. 

(2)  The  bedding,  clothing,  and  articles  if  so  disinfected 
by  the  sanitary  authority  shall  be  brought  back  and 
delivered  to  the  owner  free  of  charge,  and  if  any  of  them 
suffer  any  unnecessary  damage  the  authority  shall  com- 
pensate the  owner  for  the  same,  and  the  authority  shall 
also  compensate  the  owner  for  auy  articles  destroyed  ; 
and  the  amount  of  compensation  shall  be  recoverable  in 
a  summary  manner  (l>). 

(a)  The  meaning  of  the  terra  "owner"  is  given  in  s.  141, ^jos/. 
As  to  the  authentication  and  service  of  this  notice,  see  ss.  127 
128, 2}08t. 

It  should  be  observed  that  the  notice  must  be  given  by  the 
sanitary  authority,  or  by  a  committee  under  s.  99  (4),^;os/.  It 
cannot  be  given  by  the  medical  officer,  as  provided  in  53  &  54  Vict. 
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c.  34,  s.  0,  nor  can  it  be  given  by  any  other  officer  except  by  direc- 
tion of  the  sanitary  authority  or  such  committee.    See  St.  Leomn-d, 


NoTK.       Shomlitch  (Vextry  of)  v.  JMmeH  (1886),  50  J.  P.  132. 

The  gi-ound  of  the  decision  was  that  the  local  authority  had  to 
exercise  a  discretion  in  each  case,  and  it  was  not  enough  for  ati 
inspector  to  act  as  he  pleased  and  rely  upon  the  subsequent  approval 
of  the  vestry.  Compare  this  case  with  Lomlon  County  Council  v. 
J/oife  (189G),  61  J.  P.  85  ;  75  L.  T.  (n.s.)  687  ;  45  W.E.  270. 

The  previous  approval  of  a  metropolitan  vestry  to  a  resolution 
of  its  public  health  committee  (duly  appointed  under  the  provi- 
sions of  s.  58  of  the  Metropolis  Management  Act,  1855),  whereljy 
notice  is  served  on  the  owner  or  occupier  of  premises  to  put  a 
drain  into  proper  condition,  under  s.  85  of  that  Act,  is  not  neces- 
sary for  the  authorisation  of  such  notice,  provided  that  the  action 
taken  by  the  committee  be  one  which  can  properly  be  ratified  by 
the  vestry  {Firth  v.  Staines,  [1897]  2  Q.  B.  70  ;  61  J.  P.  452  ; 
66  L.  J.  Q.  B.  510  ;  76  L.  T.  496  ;  45  W.  R.  575). 

As  to  what  is  a  dangerous  infectious  disease,  see  s.  58,  ante. 
As  to  the  recovery  of  the  fine,  see  s.  117,  pout, 
(b)  As  to  the  meaning  of  the  words  "  unnecessary  damage,"  see 
note  (j)  to  the  preceding  section. 

As  to  the  meaning  of  the  expression  "  petty  sessional  court,"  see 
note  {h)  to  s.  5,  ante,  p.  28. 

The  defendant  council's  medical  officer  of  health  ordered  the 
destruction  of  certain  clothes  of  the  plaintifE  (which  had  been 
exposed  to  infection)  by  the  hands  of  the  defendant's  inspector 
of  nuisances.    The  plaintifE  was  a  private  patient  of  the  medical 
officer  of  health.    The  inspector  of  nuisances  gave  in  to  the 
defendants  a  list  of  the  things  he  had  destroyed  in  obedience  to 
the  instructions  he  had  received  from  the  medical  officer.    It  was 
not  proved  that  the  medical  officer  reported  the  destruction  of  the 
things  to  the  defendants.    A  claim  was  made  by  the  plamtiff 
against  the  defendants  for  the  value  of  the  things  destroyed  :— 
Held,  that  the  medical  officer  was  not  acting  within  the  general 
scope  of  his  authority  in  ordering  the  destruction  of  the  things, 
and  there  being  no  ratification  by  the  defendants  of  what  had  been 
done  by  their  inspector  of  nuisances  they  were  not  liable  (Garlick  v. 
Knottingley  Urban  Council  (1904),  68  J.  P.  494  ;  2  L.  G-.  R.  1345). 
See  also  Foster  v.  East  Westmoreland  Rural  District  Council  (1903), 
68  J.  P.  103  (a  county  court  case). 

62.— (1)  If  a  person  knowingly  casts,  or  causes  or 
permits  to  be  cast,  into  any  ashpit  {a)  any  rubbish  infected 
by  a  dangerous  infectious  disease  (6)  without  previous 
disinfection,  he  shall  be  liable  to  a  fine  not  exceeding  five 
pounds,  and,  if  the  offence  continues,  to  a  further  fine  not 
exceeding  forty  shillings  for  every  day  during  which  the 
offence  so  continues  after  the  notice  hereafter  in  this  section 
mentioned  (c). 
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(2)  The  siinitarv  uuthority  shall  cause  their  officers  to  Sect.  62. 
serve  notice  of  the  provisions  of  this  section  on  the  master 
of  any  house  (d)  or  part  of  a  house  in  which  they  are 
aware  that  there  is  a  person  suffering  from  a  dangerous 
infectious  disease,  and  on  the  request  o£  such  master  shall 
provide  for  the  removal  and  disinfection  or  destruction  of 
the  aforesaid  rubbish  (e). 

This  section  is  taken  from  53  &  54  Vict.  c.  .34,  ss.  13,  14. 

(a)  The  expression  "  ashpit "  includes  any  ashpit,  dustbin, 
ashtub,  or  other  receptacle  for  the  deposit  of  ashes  or  refuse 
matter.    See  s.  141,^)08/. 

.  (b)  The  corresponding  words  in  53  &  54  Vict.  c.  34,  s.  13,  are 
"  any  infectious  rubbish."  The  words  in  the  text  are  more  explicit  ; 
they  evidently  refer  to  poultices,  rags,  etc. 

For  the  meaning   of   the   expression  "  dangerous  infectious 
disease,"  see  s.  58,  a/iie,  p.  142. 

(c)  As  to  the  recovery  of  these  penalties,  sees.  llTj^^osf.  As 
to  the  notice,  see  sub-s.  (2). 

((I)  For  the  definition  of  the  expression  "  master  of  a  house," 
see  s.  141,  ^JO.s^ 

(e)  The  concluding  words  of  the  sub-section,  imposing  on 
the  sanitary  authority  the  duty  of  removing  and  destroying  or 
disinfection  of  the  rubbish,  do  not  occur  in  53  &  54  Vict, 
c.  34,  s.  14. 

63. — (1)  Any  person  who  knowingly  lets  for  hire  any  Penalty  on 
house,  or  part  of  a  house,  in  which  any  person  has  been  l^o^ggf 
suffering  from  any  dangerous  infectious  disease,  without  which 
having  such  house  or  part  of  a  house,  and  all  articles  sonTha^^'^^ 
therein  liable  to  retain  infection,  disinfected  to  the  satis-  been  lodging, 
faction  of  a  legally  qualified  medical  practitioner,  as 
testified  by  a  certificate  signed  by  him,  or  (as  regards  the 
articles)  destroyed,  shall  be  liable  to  a  fine  not  exceeding- 
twenty  pounds  (a). 

(2)  For  the  purposes  of  this  section,  the  keeper  of  an 
inn  shall  be  deemed  to  let  for  hire  part  of  a  house  to  any 
person  admitted  as  a  guest  into  such  inn  (b). 

(a)  This  section  is  taken,  with  a  slight  variation,  from  29  & 
30  Vict.  c.  90,  s.  39  (now  repealed).  It  corresponds  to  s.  1 28  of 
the  Public  Health  Act,  1875.  See  s.  141,  jmst,  as  to  the  meaning 
of  "  house." 
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Sect.  63.        Where  an  inmate  of  a  Salvation  Army  shelter  was  found  to  Ije 

  suffering  from  small-pox,  the  subsequent  admission   of  other 

NuTK.  persons  to  the  shelter  was  held  not  to  be  a  letting  of  part  of  a 
house  within  the  meaning  of  this  section  {Colclnugh  v.  Edu-ardu 
(189.3),  10  T.  L.  K.  li;3). 

The  lessor  will  be  entitled  to  notice  from  his  outgoing  tenant 
if  there  has  been  infectious  disease  in  the  house  within  six  weeks 
of  his  leaving.  See  s.  G5,  post.  But  the  text  appears  to  require 
an  owner  to  disinfect  the  house  upon  reletthig  it  without  regard 
to  the  period  which  may  have  elapsed  since  the  existence  of  the 
disease. 

The  provision  as  to  the  destruction  of  the  infected  articles  is  new. 

As  to  the  recovery  of  the  fine,  see  s.  Ill,  jJost. 

(i)  An  inn  is  defined  to  be  a  house  in  which  travellers, 
passengers,  wayfaring  men,  and  other  such  like  casual  guests  are 
accommodated  with  lodging  and  Avhatsoever  they  reasonably  desire 
for  themselves  and  their  horses  while  on  their  way  (1  Burn's 
Justice,  p.  (U  ;  R.  v.  LuelUti  (1700),  12  Mod.  445  ;  Thompr.on  v. 
Lacy  (1820),  3  B.  &  A.  283;  R.  x.  Rymer  (1877),  5  Q- B  D. 
136  ;  41  J.  P.  199  ;  46  L.  J.  M.  C.  108  ;  35  L.  T.  (n.s.)  u4  ; 
25  W.  E.  415). 

As  to  who  is  a  guest  at  an  inn,  see  Strauss  v.  County  Hotel 
and  Wine  Co.  (1883),  12  Q.  B.  D.  27  ;  48  J.  P.  69  ;  53L.  J.  Q.  B 
•>5  •    49  L   T  (N.s.)  601  ;    32  W.  R.  170  ;    Medawar  v.  Lrrand 
Hotel  Co.,  [1891]  2  Q.  B.  11  ;  55  J.  P.  814  ;  60  L.  J.  Q.  B.  209  ; 
64  L.  T.  (N.s.)  851. 

As  to  the  extent  of  the  obligation  of  an  innkeeper  to  lodge 
travellers,  see  Broionv.  Brandt,  [1902]  1  K.B.  696  ;  71  L.  J.  K.  B. 
367  ;  86  L.  T.  (n.s.)  625  ;  50  W.  R.  654  ;  18  T.  L.  R.  399. 

Penalty  on        64.  Any  person  letting  for  hire,  or  showing  for  the 
Enghouses  Purpose  of  letting  for  hire,  any  house  or  part  of  a  house, 
making  false  who,  on  being  questioned  by  any  person,  negotiating  toi 
tScSour  the  hire,  as  to  the  fact  of  there  being,  or  within  six  weeks 
disease.        previously  having  been,  therein  any  person  suffering  from 
any  dangerous  infectious  disease,  knowingly  makes  a  false 
answer  to  such  question,  shall  be  liable,  at  the  discretion 
of  the  court,  to  a  fine  not  exceeding  twenty  pounds,  or  to 
imprisonment,  with  or  without  hard  labour,  for  a  period 
not  exceeding  one  month. 

This  section  is  taken  from  37  &  38  Yict.  c.  89,  s.  .56  (now 
repealed),  with  a  restriction  as  to  "dangerous  infectious  disease 
as  to  which  see  s.  58,  ante,  p.  142.    It  corresponds  to  s.  12J  ot  the 
Public  Health  Act,  1875.    See  s.  141,  jwst,  as  to  the  meaning  of 
"  house." 


Infectkd  Houses. 
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Reference  may  be  made  to  the  Housing  of  the  Worknig  Classes  SectJ4. 
Act,  1890  (53  &  54  Vict.  c.  70),  s.  75,  as  to  an  imphed  warranty 
<m  the  letting  of  certain  houses  for  the  working  classes. 

As  to  the  recovery  of  the  fine,  see  s.  117,  j)Ost. 

65.— (1)  Where  a  person  ceases  to  occupy  any  house,  P^jJ^^^^'^;;" 
or  part  of  a  house,  in  which  any  person  has  within  six.  occupy  house 
weeks   previously  been  suffering   from  any  ^li^ugei'ous  w^tho^^^^^^^^ 
infectious  disease,  and  either  (a) —  notice  to 

(a)  Fails  to  have  such  house,  or  part  of  a  hou.se,  and  ;;™;'g7^ise 

all  articles   therein  liable  to  retain  infection,  answer, 
disinfected    to   the   satisfaction   of    a  legally 
qualified  medical  practitioner,  as  testified  by 
a  certificate  signed  by  him,  or  such  articles 
destroyed  (/>),  or 

(b)  Fails  to  give  to  the  owner  or  ma.ster  of  (c)  such. 

house,  or  part  of  a  house,  notice  of  the  previous 
existence  of  such  disease,  or 

(c)  On  being  questioned  by  the  owner  or  master  of,  or 

by  any  person  negotiating  for  the  hire  of,  such 
house  or  part  of  a  house,  as  to  the  fact  of  there 
having  within  six  weeks  previously  been  therein 
any  person  suffering  from  any  dangerous  infec- 
tious disease,  knowingly  makes  a  false  answer  to 
such  question, 

he  shall  be  liable  to  a  fine  not  exceeding  ten  pounds  (d). 

(2)  The  sanitary  authority  shall  cause  their  officers  to 
serve  notice  of  the  provisions  of  this  section  on  the  master 
of  any  house  or  part  of  a  house  in  which  they  are  aware 
that  there  is  a  person  suffering  from  a  dangerous  infectious 
disease  (e). 

Sub-section  (1)  is  taken  from  53  &  54  Vict.  c.  34,  s.  7. 

(a)  As  to  what  is  a  dangerous  infectious  disease,  see  s.  58,  ante, 
p.  142.    See  s.  141  as  to  the  meaning  of  "  house." 

(h)  The  words  "or  such  articles  destroyed"  do  not  occur  in 
,53  &  54  Vict.  c.  34,  s.  7. 

(c)  There  is  no  reference  to  the  "master  of  the  house "_  in 
&  54  Vict.  c.  34,  s.  7.  As  to  the  meaning  of  the  expression, 
see  s.  141,  jiod. 
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Sect.  65.        (d)  As  to  the  recovery  of  this  penalty,  see  s.  Ill,  post. 
NoTK.  This  sub-section  is  taken  from  53  &  54  Vict.  c.  34,  s.  14. 

The  expression  "  master  of  a  house  "  is  defined  by  s.  141,  ^w*/. 

ho^pitll  of''  — ^^-^      person  suffering  from  any  dangerous  infec- 

infected  per-  tious  disease,  wlio  is  without  proper  lodging  or  accommo- 

sons  without  tlation,  or  is  lodo-ed  in  a  tent  or  van,  or  is  on  board  a 
proper  '  o  ' 

lodging.  vessel,  may,  on  a  certificate  signed  by  a  legally  qualified 
medical  practitioner,  and  with  the  consent  of  the  super- 
intending body  of  the  hospital  to  which  he  is  to  be 
removed,  bo  removed  by  order  of  a  justice,  and  at  the 
cost  of  the  sanitary  authority  of  the  district  where  such 
person  is  found,  to  any  hospital  in  or  within  a  convenient 
distance  of  London  (a). 

(2)  The  order  may  be  addressed  to  such  constable  or 
officer  of  the  sanitary  authority  as  the  justice  making  the 
same  thinks  expedient ;  and  if  any  person  wilfully  disobeys 
or  obstructs  the  execution  of  such  order  he  shall  be  liable 
to  a  fine  not  exceeding  ten  pounds  (/>). 

(3)  Any  sanitary  authority  may  make  byelaws  for 
removing  to  any  hospital  to  which  that  authority  are 
entitled  to  remove  patients,  and  for  keeping  in  that  hos- 
pital so  long  as  may  be  necessary,  any  persons  brought 
within  their  district  by  any  vessel  who  are  infected  with  a 
dangerous  infectious  disease  (c) . 

(a)  This  sub-section  replaces  29  &  30  Vict.  c.  90,  s.  26  (now 
repealed),  and  37  &  38  Vict.  c.  89,  s.  51  (now  repealed),  except 
that  under  these  sections  the  hospital  had  to  be  within  the  district 
of  the  sanitary  authority,  or  declared  by  Order  of  the  Local 
Government  Board  to  be  within  a  convenient  distance  of  the 
district  of  the  sanitary  authority.  The  corresponding  provisions 
of  the  Public  Health  Act,  1875,  are  ss.  124,  125. 

For  the  meaning  of  the  expression  "dangerous  infectious 
disease,"  see  s.  58,  ante,  p.  142. 

The  expression  "hospital"  is  defined  by  s.  141,  pos/l. 

"  London  "  means  the  administrative  county  of  London.  See 
s.  14cl,2}ost. 

The  circumstance  that  a  person  suffering  from  scarlet  fever  i.s. 
lodged  in  the  parlour  of  a  four-roomed  house,  the  other  three 
rooms  of  which  are  occupied  by  the  rest  of  the  family,  is  in  itself 
sufficient  evidence  that  he  is  "  without  proper  lodging  or  accommo- 
dation" within  the  meaning  of  s.  124  of  the  Public  Health  Act, 
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1875,  to  warrant  justices  ordering  his  removal  to  a  hospilikl,  for     Sect.  66. 
that  section,  though  primarily  for  the  protection  of  the  patient,  is  ^^^^^ 
eouallv  directed  to  the  protection  of  other  persons  from  infection 
OVanrick  v.  Graham,  [1899]   2  Q.  B.  191;    03  J.  P.  r)99  : 
(-.8  L.  J.  Q.  B.  1001  ;  80  L.  T.  773). 

(i)  This  sub-section  is  identical  with  the  provision  in  s.  124  of 
the  Public  Health  Act,  1875. 

As  to  the  recovery  of  the  penalty,  see  s.  117,  posL 
In  Booker  v.  Taijlor  (reported  in  the  Times  of  November  21st, 
1882)  there  had  been  an  order  for  the  removal  of  a  child  under 
the  corresponding  s.  1 24  of  the  Public  Health  Act,  1875.  The 
mother  of  the  child  resisted  the  removal,  and  was  summoned  for 
so  doing.  At  the  hearing  the  magistrates  entered  into  the  validity 
of  the  order  and  declined  to  convict,  but  the  court  held  that  they 
were  wrong  in  so  doing  ;  that  they  had  no  right  to  go  behind  the 
order  and  enter  into  its  validity  ;  and  that  they  were  bound  upon 
the  evidence  to  convict  if  there  had  been  kn  obstruction.  This 
decision  was  followed  in  R.  v.  Davey,  Ex  parte  Bishop,  [1899] 
2  Q.  B.  301  :  G3  J.  P.  515  ;  68  L.  J.  Q.  B.  675  ;  80  L.  T. 
(N.s.)  798). 

(c)  Under  29  &  30  Yict.  c.  90,  s.  29  (now  repealed),  the  sanitary 
authority  were  to  make  rides.  Under  s.  125  of  the  Public  Health 
Act,  1875,  the  local  authority  make  regulations.  Under  the  pro- 
vision in  the  text  byelaws  are  to  be  made. 

As  to  the  making  of  byelaws,  see  s.  114,  post.  See  the  Orders 
of  the  Local  Government  Board  dated  March  25th,  1892,  and 
December  29th,  1894,  assigning  powers  to  the  mayor,  commonalty 
and  citizens  of  the  city  of  London  as  the  Port  Sanitary  Authority 
of  London.  Byelaws  made  by  the  said  Port  Sanitary  Authority 
under  this  section  were  allowed  by  the  Local  Government  Board 
on  May  6th,  1908. 

A  sanitary  authority  are  entitled  to  remove  patients  to  any 
hospital  which  they  have  provided,  or  for  the  use  of  which  they 
have  contracted  under  s.  75,  j^ost. 

The  expression  "  vessel  "  includes  a  boat  and  every  description 
of  vessel  used  in  navigation.    See  s.  141,  ^os<. 

67.— (1)  A  instice,  on  beino-  satisfied  that  a  person  Detention  of 
•'  •    r    !•  T  ••        infected  per- 

snffering  from  any  dangerous  intectioiis  disease  is  in  a  ^vithout 

hospital,  and  would  not  on  leaving  the  hospital  be  P^'O" 

vided  with  lodging  or  accommodation  in  which  proper  hospital.' 

precautions  could  be  taken  to  prevent  the  spreading  of 

the  disease  by  such  person,  may  direct  such  person  to  be 

detained  in  the  hospital  at  the  cost  of  the  IMetropolitan 

Asylum  Managers  during  the  time  limited  by  the  justice. 

Any  justice  may  enlarge  the  time  as  often  as  appears  to 

him  necessary  for  preventing  the  spread  of  the  disease  (a). 
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Sect,  67.  (2)*  The  direction  may  be  carried  into  execution  l)y 
any  officer  of  any  sanitary  authority,  or  of  the  Metro- 
politan Asylum  Managers,  or  by  any  inspector  of  police, 
or  any  officer  of  the  hospital  (l>). 

(a)  This  sub-section  is  taken,  with  some  variations,  from  53  & 
54  Vict.  c.  34,  s.  1 2. 

The  maintenance  of  the  patient  by  the  Metropolitan  Asylum 
Managers  is  not  to  be  deemed  parochial  relief.  See  s.  80  (4). 
/joxt.  As  to  the  expenses  of  the  managers  under  this  Act,  see 
s.  104, 2}ost. 

The  expression  ''hospital"  is  defined  by  s.  141,  ^m/.  It 
includes  a  workhouse  hospital,  though  guardians  have  power  to 
detain  in  a  workhouse  persons  suffering  from  infectious  or 
contagious  disease  under  30  &  31  Vict.  c.  106,  s.  22. 

(b)  The  direction  of  the  justice  will  justify  the  forcible 
detention  of  the  patient  in  the  hospital. 


Penalty  on        68. — (1)  If  any  person — 

Sected  °^  (a)  While  suffering  from  any  dangerous  infectious 
persons  and  disease  wilfully  exposes  himself  ^-vithout  proper 

precautions  against  spreading  the  said  disease 
in  any  street,  public  place,  shop,  or  inn  ;  or 

(b)  being  in  charge  of  any  person  so  suffering,  so 

exposes  snch  sufferer  ;  or 

(c)  gives,  lends,  sells,  transmits,  removes,  or  exposes, 
.   without    previous   disinfection,    any  bedding, 

clothino-    or   other    articles  which  have  been 
exposed  to  infection  from  any  such  disease  ; 
he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  (a). 

(2)  Provided  that  proceedings  imder  this  section  shall 
not  be  taken  against  persons  transmitting  with  proper 
precautions  any  bedding,  clothing,  or  other  articles  for 
the  purpose  of  having  the  same  disinfected  {h). 

(a)  As  to  what  is  a  dangerous  infectious  disease,  see  s.  58,  ante, 
p.  142.    The  expression  "  street  "  is  defined  by  s.  141,  jjosi. 

The  29  &  30  Vict.  c.  90,  ss.  25,  38  (now  repealed),  from  which 
this  section  is  taken,  did  not  extend  to  exposure  in  a  shop  or  inn. 
The  provisions  of  the  above  section  correspond  to  s.  126  of  the 
Public  Health  Act,  1875. 

It  has  been  held  to  be  an  indictable  offence  to  expose  unneces- 
sarily persons   infected  with  small-pox,  whether  produced  by 
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inoculation  or  otherwise,  in  the  public  streets  (R.  v.  Vaf^^ll-    Sect.  68. 

<1815),  4  M.  &  S.  73  ;  JL  v.  Bur.elt  (IHlVi),  4  M.  &  S. 

These  decisions  were  cases  of  exposing  children  while  suftering      ^^^-^  ■ 

from  disease.    The  text  applies  not  only  to  such  cases,  but  to 

iidults  exposing  themselves. 

In  Best  y.Stapp  or  Sto/(1877),  2  C.  P.  D.  191  n  a  person 
knowingly  took  a  child  recovering  from  small-pox  to  a  lodging  at 
the  seaside,  without  communicating  this  fact,  and  the  children  ot 
the  lodging-house  keeper  caught  the  infection,  and  two  ot  them 
died  It  was  held  that  an  action  for  damages  at  the  suit  of  the 
lodging-house  keeper  was  maintainable.  Whether  if  there  had 
been  no  knowledge  on  the  part  of  the  lodger  the  action  could  have 
been  maintained,  query. 

It  should  be  noticed  that  the  person  mentioned  in  clause  (b)  as 
■sufeering  from  an  infectious  disease  may  be  a  child  or  an  adult. 
But  the  clause  does  not  extend  to  a  dead  body,  as  to  which  see 
5.  74,  post. 

A  medical  man  in  practice  in  Tunbridge  sent  a  patient  who  was 
suffering  from  scarlet  fever  to  the  fever  hospital  there  with  a 
cei-tificate,  directing  him  to  walk  in  the  middle  of  the  road  and  not 
to  talk  to  anyone,  but  in  consequence  of  an  alleged  informality  m 
the  certificate,  the  patient  was  refused  admission,  whereupon  the 
medical  man  walked  with  him  thi-ough  the  streets  of  the  town  to 
-the  residence  of  the  chairman  of  the  local  board,  from  whom  after 
•some  delay  he  obtained  an  order  for  the  man's  admission  to  the 
hospital.    He  then  returned  with  the  patient  to  the  police  station 
to  procure  the  ambulance  to  convey  him  thither.    On  an  infor- 
mation against  the  medical  man  under  this  sub-section,  the  justices 
were  of  opinion  that  it  was  not  proved  before  them  that  the  medical 
man  "  had  charge  of  "  the  patient,  that  he  had  not  wilfully  exposed 
the  patient  in  any  street  or  public  place  "without  proper  pre- 
caution," and  that  he  had  made  the  best  use  of  the  means  at  his 
disposal  to  prevent  the  spread  of  the  fever,  and  they  refused  to 
■convict  him.    It  was  held  that  the  justices  were  right  {Tunbridge 
Wells  Local  Board  v.  Bisshopp  (1877),  2  C.  P.  D.  187). 
As  to  the  recovery  of  the  fine,  see  s.  117,  posi. 
In  Mcdloch  v.  Hunter  (1894),  21  Ct.  of  Sess.  Cas.  (4th  ser.), 
.(J.  C.)  22  ;  31  Sc.  L.  R.  332  ;  Adam's  Just.  Rep.  335,  a  medical 
practitioner  was  charged  with  contravening  the  corresponding 
section  (s.  149)  of  the  Public  Health  (Scotland)  Act,  18G7,  in  so 
far  as  he,  being  the  person  in  charge  of  A.  B.,  a  person  suffering 
from  enteric  fever,  being  an  infectious  disorder,  did  wilfully 
•expose  him  while  so  suffering  by  placing  him  in  a  cab  and  con- 
veying him  from  his  lodgings  to  a  hospital  without  taking  proper 
precautions  against  spreading  the  disorder.     The  cab  being  a 
public  conveyance  was  furnished  with  leather  fittings,  but  there 
was  no  evidence  as  to  what  other  precautions  were  necessary.  The 
magistrate  convicted  the  accused  : — Held,  on  appeal,  (1)  that  there 
was  no  offence  committed  unless  the  patient  was  conveyed  without 
proper  precautions  ;  (2)  that  the  onus  lay  on  the  prosecutor  to 
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prove  that  precautions  were  necessaiy  and  that  they  had  not  been 
used  ;  (3)  that  as  the  prosecutor  had  failed  to  discharge  this  onus, 
the  conviction  must  be  quashed. 

Where  a  child  was  discharged  from  a  hospital  belonging  to 
a  sanitary  authority  before  it  had  completely  recovered  from 
scarlet  fever  whereby  other  children  of  the  same  family  became 
infected,  the  child's  father  recovered  damages  in  the  county  court 
from  the  sanitary  authority  {Keegan  v.  Birmingham  (Alayor, 
etc.  of)  (1896),  18  M.  C.  C.  170  ;  Times,  March  14th,  1896). 

An  infant  who  was  treated  for  scarlet  fever  in  a  hospital  carried 
on  by  a  city  corporation  was  discharged  while  still  in  an  infectious 
state,  and  communicated  the  disease  to  his  brothers.  In  accordance 
with  the  rules  of  the  hospital,  the  boy  was  discharged  by  the 
matron,  under  the  instructions  of  the  visiting  physician,  who  was  a 
competent  medical  man.  In  an  action  for  damages  by  the  father 
the  jury  found  that  there  was  a  want  of  due  skill  and  care  in  the 
discharge  of  the  boy,  and  that  there  was  an  undertaking  by  the 
corporation  to  the  father  that  their  visiting  physician  should  act 
with  reasonable  skill  and  care  in  treating  the  boy  : — Held,  that 
there  was  no  evidence  upon  which  the  jury  could  find  that  such  an 
undertaking  existed.  The  obligation  taken  by  a  local  authority 
carrying  on  the  business  of  a  hospital  is  only  that  they  will  carry 
it  on  with  all  reasonable  skill  and  care,  and  that  patients  while  in 
their  hospital  shall  receive  competent  medical  advice  and  assistance 
(Evan.<i  V.  Lirerj^ool  Coi-jwration,  [1906]  1  K.  B.  160  ;  69  J.  P. 
263  ;  74  L.  J.  K.  B.  742  ;  21  T.  L.  E.  658  ;  3  L.  G.  E.  868). 

(b)  The  sanitary  authority  are  bound  to  provide  means  of 
removing  infected  articles  for  the  purpose  of  disinfection.  See 
s.  59,  ante,  p.  142.  There  is,  therefore,  no  excuse  for  failing  to 
take  proper  precautions. 


Prohibition 
on  infected 
person 
carrying  on 
business. 


Prohibition 
on  convey- 
ance of 
infected 
person  in 
public  con- 
veyance. 


69.  A  person  who  knows  himself  to  be  suffering  from 
a  dangerous  infectious  disease  shall  not  milk  any  animal 
or  pick  fruit,  and  shall  not  engage  in  any  occupation 
connected  with  food  or  carry  on  any  trade  or  business  in 
such  a  manner  as  to  be  likely  to  spread  the  infectious 
disease,  and  if  he  does  so  he  shall  be  liable  to  a  fine  not 
exceeding  ten  pounds. 

This  is  a  new  and  most  useful  provision. 

As  to  the  recovery  of  the  fine,  see  s.  117,  pod. 

70.  It  shall  not  be  lawful  for  any  owner  or  driver  of  a 
public  conveyance  knowingly  to  convey,  or  for  any  other 
person  knowingly  to  place,  in  any  public  conveyance,  a 
person  suffering  from  any  dangerous  infectious  disease,  or 
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for  a  person  suffering  from  any  such  disease  to  enter  any 
public  conveyance,  and  if  he  does  so  he  shall  be  liable 
to  a  fine  not  exceeding  ten  pounds  ;  and,  if  any  person  so 
suffering  is  conveyed  in  any  public  conveyance,  the  owner 
or  driver  thereof,  as  soon  as  it  comes  to  his  knowledge, 
shall  give  notice  to  the  sanitary  authority,  and  shall  cause 
such  conveyance  to  be  disinfected,  and  if  he  fails  so  to  do, 
he  shall  be  liable  to  a  fine  not  exceeding  five  pounds,  and 
the  owner  or  driver  of  such  conveyance  shall  be  entitled 
to  recover  in  a  summary  manner  from  the  person  so 
•corn-eyed  by  him,  or  from  the  person  causing  that  person 
to  be  so  conveyed,  a  sum  sufficient  to  cover  any  loss  and 
■expense  incurred  by  him  in  connection  with  such  disin- 
fection. It  shall  be  the  duty  of  the  sanitary  authority, 
when  so  requested  by  the  owner  or  driver  of  such  public 
•conveyance,  to  provide  for  the  disinfection  of  the  same, 
iind  they  may  do  so  free  of  charge. 

This  section  is  taken  from  29  &  30  Vict.  c.  90,  ss.  25,  38  (now 
repealed). 

The  expression  public  conveyance  "  will  include  a  stage  or 
hackney  carriage.  It  seems  doubtful  whether  it  would  apply  to  a 
■carriage  hired  from  a  jobmaster,  and  it  seems  not  to  extend  to 
a  railway  carriage.  See,  however,  Hcmhbis  v.  Edwards^  [1901] 
2  K.  B.  169  ;  65  J.  P.  423  ;  70  L.  J.  K.  B.  597  ;  49  W.  R.  487. 

The  fines  are  recoverable  under  s.  117. 

The  sum  which  the  driver  may  recover  is  recoverable  in  manner 
provided  by  the  Summary  Jurisdiction  Acts  (42  &  43  Vict.  c.  49, 
s.  51  (3)). 

The  provision  as  to  disinfection  by  the  sanitary  authority  is  new. 

If  a  conveyance  other  than  one  which  is  within  the  meaning  of 
this  clause  was  used  without  notification  by  a  person  suffering 
from  an  infectious  disease,  the  owner  would  probably  be  entitled 
to  recover  as  damages  the  expenses  of  its  disinfection  on  the 
principle  of  the  decision  in  Best  v.  Stapp  or  Staffs  ante,  p.  155. 


71. — (1)  If  the  medical  officer  of  health  of  any  district  Inspection  of 
has  evidence  that  any  person  in  the  district  is  suffering  poweTto  pro 

from  a  danoerous  infectious  disease  (a)  attributable  to  hibit  supply 

of  iiiillv 

milk  supplied  within  the  district  from  any  dairy  (h)  situate 
within  or  without  the  district,  or  that  the  consumption  of 
milk  from  such  dairy  is  likely  to  cause  any  such  infectious 
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Sect.  71.  disease  to  any  person  residing  in  the  disti-ict,  such  medical 
officer  shall,  if  authorised  by  an  order  of  a  justice  liaving 
jurisdiction  in  the  pLice  where  the  dairy  is  situate  (c), 
have  power  to  inspect  the  (hxiry,  and  if  accompanied  by  a 
veterinary  inspector  (d)  or  some  other  properly  qualified 
veterinary  surgeon  (e)  to  inspect  the  animals  therein  ;  and, 
if  on  such  inspection  ^thc  medical  officer  of  health  is  of 
opinion  that  any  such  infectious  disease  is  caused  from 
consumption  of  the  milk  supplied  therefrom,  he  shall 
report  thereon  to  the  sanitary  authority,  and  his  report 
shall  be  accompanied  Ijy  any  report  furnished  to  him  by 
the  said  veterinary  inspector  or  veterinary  surgeon,  and 
the  sanitary  authority  may  thereupon  serve  on  the  dairy- 
•  man  (li)  notice  to  appear  before  them  within  such  time,  not 

less  than  twenty-four  hours,  as  may  be  specified  in  the 
notice,  to  show  cause  why  an  order  should  not  be  made 
requiring  him  not  to  supply  any  milk  therefrom  within 
the  district  until  the  order  has  been  withdrawn  by  the 
sanitary  authority. 

(2)  The  sanitary  authority,  if  in  their  opinion  he  fails 
to  show  such  cause,  may  make  the  said  order,  and  shall 
forthwith  serve  notice  of  the  facts  on  the  county  council 
of  the  county  in  which  the  dairy  is  situate,  and  on  the 
Local  Government  Board,  and,  if  the  dairy  is  situate 
within  the  district  of  another  sanitary  authority,  on  such 
authority  (_/"). 

(o)  The  said  order  shall  be  forthwith  withdrawn  on  the 
sanitary  authority  or  their  medical  officer  of  health  on  their 
behalf  being  satisfied  that  the  milk  supply  has  been  changed, 
or  that  the  cause  of  the  infection  has  been  removed  (g). 

(4)  If  any  person  refuses  to  permit  the  medical  officer 
of  health,  on  the  production  of  a  justice's  order  under 
this  section,  to  inspect  any  dairy,  or  if  so  accompanied 
as  aforesaid  to  inspect  the  animals  kept  there,  or,  after 
iiny  such  order  has  been  made,  supplies  any  milk  within 
the  district  in  contravention  of  the  order,  or  sells  it  for 
consumption  therein,  he  shall^  on  the  information  of  the 
sanitary  authority,  be  liable  to  a  fine  not  exceeding  five 
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pounds,  and,  if  the  offence  continues,  to  a  further  fine  not 
exceeding  forty  shillings  for  every  day  during  which  the 
offence  continues  (/()• 

(5)  Provided  that — 

(a)  Proceedings  in  respect  of  the  offence  shall  be  taken 

before  a  court  having  jurisdiction  in  the  place 
where  the  dairy  is  situate  (/),  and 

(b)  A  dairyman  shall  not  be  liable  to  an  action  for 

breach  of  contract  if  the  breach  be  due  to  an 
order  under  this  section  (_/'). 

(6)  Proceedings  may  be  taken  under  this  section  in 
respect  of  a  dairy  situate  in  the  district  of  a  local  autho- 
rity under  the  Public  Health  Acts,  and  the  notice  of  the 
facts  shall  be  served  on  the  local  authority  as  i£  they 
were  a  sanitary  authoiuty  within  the  meaning  of  this 
Act  (^0- 

(7)  Nothing  in  or  done  under  this  section  shall  interfere 
with  the  operation  or  effect  of  the  Contagious  Diseases 
(Animals)  Acts,  1878  to  1886,  or  this  Act,  or  of  any  Order, 
licence,  or  act  of  the  Board  of  Agriculture  or  the  Local 
Grovernment  Board  thereunder,  or  of  any  order,  byelaw, 
reo^ulation,  licence,  or  act  of  a  local  authoritv  made, 
granted,  or  done  under  any  such  Order  of  the  Board  of 
Agriculture  or  the  Local  Government  Board,  or  exempt 
any  dairy,  building,  or  thing  or  any  person  from  the 
[)rovisions  of  any  general  Act  relating  to  dairies,  milk,  or 
animals  (/). 

This  section  is  taken  from  53  &  54  Vict.  c.  34,  ss.  4,  16,  18,  24. 

(rt)  For  the  meaning  of  the  expression  "  dangerous  infectious 
disease,"  see  s.  58,  ante^  p.  142. 

(6)  Section  141,  po.si,  defines  the  expression  "  dairy  "  as  including 
any  farm,  farmhouse,  cowshed,  milkstore,  milkshop,  or  other  place 
from  which  milk  is  supplied,  or  in  which  milk  is  kept  for  purposes 
of  sale  ;  and  the  expression  "dairyman  "  as  including  any  cowkeeper, 
purveyor  of  milk,  or  occupier  of  a  dairy. 

As  to  the  liability  of  the  proprietor  of  a  dairy  in  respect  of  an 
outbreak  of  disease  consequent  on  the  contamination  of  milk  sold 
by  him,  see  i'^ro.si  v.  Aiileshuni  Dairy  Co.,  Limited,  [1905] 
1  K.  B.  008  ;  74  L.  J.  K.  B.  SStf;  92  L.  T.  527  ;  53  W.  E.  354  ; 
21  T.  L.  K.  300. 
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Sect.  71.        (c)  The  dairy  may  be  in  another  county,  and  the  order  must  in 
  that  case  be  made  by  a  justice  of  that  county. 

NoTK. 

((/)  The  Diseases  of  Animals  Act,  1894  (57  &  58  Vict.  c.  57), 
s.  59,  provides  that  the  expression  "inspector  of  the  Board  of 
Agriculture,"  or  "inspector  of  a  local  authority,"  means  a  person 
appointed  to  be  an  inspector  for  purposes  of  the  Act,  by  the 
Privy  Council  or  the  Board  of  Agriculture,  or  by  a  local  authority 
as  the  case  maybe  ;  and  "inspector"  used  alone,  means  such  a 
person,  by  whichever  authority  appointed  ;  "  veterinary  inspector  " 
means  an  inspector  being  a  member  of  the  Royal  College  of 
Veterinary  Surgeons,  or  any  veterinary  practitioner  qualified  as 
approved  by  the  Board  of  Agriculture.  This  enactment  seems  to 
explain  the  term  used  in  the  text. 

It  may  be  mentioned  that  the  local  authorities  for  the  purposes 
of  the  Diseases  of  Animals  Acts  are  now,  for  each  borough,  not 
being  a  borough  to  which  s.  39  of  the  Local  Government  Act, 
1888,  applies,  that  is  a  borough  according  to  the  census  of  1881 
having  a  population  of  less  than  10,000,  the  borough  council,  for 
the  residue  of  each  administrative  county,  the  county  council,  and 
in  the  city  of  London  the  corporation  (57  &  58  Vict.  c.  57,  s.  3). 

The  London  Government  Act,  1899  (62  &  63  Vict.  c.  14), 
s.  6  (4),  provides  that  it  shall  be  the  duty  of  each  borough  council 
to  enforce  within  their  borough  the  byelaws  and  regulations  for 
the  time  being  in  force  with  respect  to  dairies  and  milk,  and  with 
respect  to  slaughter-houses,  knackers'  yards,  and  offensive  busi- 
nesses, and  for  the  purpose  of  performing  this  duty  the  borough 
council  are  to  have  the  same  powers  of  entry  as  they  have  in  the 
case  of  slaughter-houses  and  knackers'  yards,  and  if  the  council 
make  default  in  performing  this  duty  the  provisions  of  the  Public 
Health  (London)  Act,  1891,  are  to  apply  as  if  the  default  were  a 
default  under  that  Act.  The  borough  council  has  also  the  power 
of  registering  dairymen  under  s.  5  (1)  and  Part  I.  of  the  Second 
Schedule  of  the  London  Government  Act,  1899. 

(e)  This  means  a  person  whose  name  is  on  the  register  of 
members  of  the  Royal  College  of  Veterinary  Surgeons  (44  & 
45  Vict.  c.  62).  See  Veterinary  College  v.  Robinson^  [1892]  1  Q.  B. 
557  ;  56  J.  P.  313  ;  61  L.  J.  M.  C.  446  ;  66  L.  T.  (n.s.)  263  ; 
40  W.  R.  413  ;  Veterinary  College  v.  Groves  (1893),  57  J.  P.  505. 

(f)  The  order  will  be  one  forbidding  the  dairyman  to  supply 
milk  from  the  dairy  in  question  within  the  district  of  the  sanitary 
authority  until  such  order  shall  be  withdrawn.    See  sub-s.  (1). 

If  the  dairy  is  situated  outside  the  district,  the  notice  must  be 
given  not  only  to  the  county  council  of  the  county,  but  to  the 
focal  authority  of  the  district  in  which  it  is  situated.  In  any  case, 
notice  must  be  given  to  the  Local  Government  Board. 

(ry)  The  change  in  the  milk  supply  will  only  be  practicable  in 
the' case  of  a  milk  seller  who  buys  the  milk  he  sells. 

If  a  medical  officer  is  satisfied  as  above  stated,  the  sanitary 
authority  have  no  discretion,  but  must  withdraw  the  order. 
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(/»)  As  to  the  recovery  of  these  penalties,  see  s.  117,  post.  Sect.  71. 

(/)  Thus,  if  the  dairy  were  in  Sussex,  the  proceedings  in  respect  Note. 
of  the  offence  would  have  to  be  taken  in  that  county,  before  justices 
of  that  county. 

(_/)  The  meaning  of  this  proviso  appears  to  be  that  if  the 
dairyman  is  under  a  contract  to  supply  milk  within  the  district, 
and  he  is  prevented  from  fulfilling  his  contract  by  an  order  under 
this  section,  he  is  not  to  be  liable  to  pay  damages  for  breach  of 
contract. 

(jfc)  This  sub-section  is  new.  It  maybe  doubted  whether  it  was 
necessary,  having  regard  to  sub-ss.  (1)  and  (2).  It  was  probably 
introduced  to  avoid  the  doubt  caused  by  the  definition  of  a  sanitary 
authority  in  s.  99,  post. 

(I)  This  sub-section  is  a  reproduction  of  s.  24  of  53  &  54  Yict. 
c.  34,  except  that  the  Board  of  Agriculture  and  Fisheries  is  now 
substituted  for  the  Privy  Council,  pursuant  to  52  &  53  Vict.  c.  30, 
and  3  Edw.  7,  c.  31. 

The  Contagious  Diseases  (Animals)  Act,  1886  (49  &  50  Yict. 
c.  32),  s.  9,  transferred  from  the  Privy  Council  and  the  local 
authorities  for  the  administration  of  the  Contagious  Diseases 
(Animals)  Acts  to  the  Local  Government  Board  and  the  sanitary 
authorities  throughout  the  country,  to  the  corporation  in  the  city, 
and  to  the  county  council  in  the  county  of  London,  the  powers 
given  to  the  former  by  41  &  42  Vict.  c.  74,  s.  34,  with  reference 
to  dairies,  cowsheds  and  milkshops.  All  the  other  provisions  of 
the  Contagious  Diseases  (Animals)  Acts,  1878  to  1886,  are  now 
repealed  and  replaced  by  the  Diseases  of  Animals  Act,  1894 
(57  &  58  Vict.  c.  57),  which  has  been  amended  by  the  Diseases  of 
Animals  Acts,  1896  (59  &  60  Vict.  c.  15)  and  1903  (3  Edw.  7, 
c.  43). 

As  to  the  Orders  of  the  Local  Government  Board  relating  to 
dairies,  and  the  powers  of  the  local  authority  under  this  Act,  see 
s.  28,  ante^i  p.  74,  and  the  notes  thereto. 

Additional  powers  with  regard  to  the  taking  of  samples  of  milk, 
and  the  examination  of  cows,  in  any  dairy,  whether  within  the 
county  of  London  or  outside  it,  were  conferred  upon  the  London 
County  Council  and  the  several  sanitary  authorities  by  the 
London  County  Council  (General  Powers)  Acts,  1904,  1907  and 
1908.    See  Appendix,  ^jos^. 


72. — (1)  A  person  shall  not  without  the  sanction  in  P  ohibition 

writing  of  the  medical  officer  of  health,  or  of  a  leo-allv  °! 

Tc    1          !•    1  ,   '         \      .    ^   ^      ^     -  of  dead  bod' 

qualitied  medical  practitioner,  retain  unburied  for  more  in  certain  ' 

than  forty-eight  hours  elsewhere  than  in  a  room  not  used 
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Sect.  72.  at  the  time  as  a  dwellincr-place,  sleeping-place,  or  work- 
room,  the  body  of  any  person  who  has  died  of  any 
dangerous  infectious  disease  (a). 

(2)  If  a  person  acts  in  contravention  of  this  section 
he  shall,  on  the  information  of  the  sanitary  authority,  ha 
liable  to  a  fine  not  exceeding  five  pounds  (h) . 

(a)  This  sub-section  is  taken  from  53  &  54  Vict.  c.  34,  s.  8,  but 
it  omits  the  words  "  elsewhere  than  in  a  public  mortuary,"  after 
the  word  "  unburied."  It  is  obvious  that  the  words  now  omitted 
were  unnecessary.  ,  -,•  i 

The  necessary  written  sanction  may  be  given  by  the  medical  man 
who  was  in  attendance  on  the  deceased,  and  he  may  give  it  even 
if  he  thinks  it  may  be  dangerous  to  retain  the  body,  as  the  sub- 
section does  not  requu-e  him  to  be  satisfied  that  there  is  no  danger. 
When  the  sanction  is  not  given,  the  body  may  be  removed  to  a 
mortuary  under  s.  89,  ^josi.  eo  , 

As  to  what  is  a  dangerous  infectious  disease,  see  s.  5«,  ante, 

p.  142. 

(b)  As  to  the  recovery  of  this  penalty,  see  s.  117,  ^508^. 

Body  of  per-  73._(1)  If  a  person  dies  in  a  hospital  from  any 
"TctSr^  dangerous  infectious  disease,  and  the  medical  officer  of 
disease  in  health,  or  anv  legally  qualified  medical  practitioner, 
etfto  be  certifies  that  in  his  opinion  it  is  desirable,  m  order  to 
removed  only  prevent  the  risk  of  communicating  such  infectious  disease, 
for  burial.      ^^^^       ^^^^  removed  from  such  hospital  except 


for  the  purpose  of  being  forthwith  buried,  it  shall  not  be 
lawful  for  any  person  to  remove  the  body  except  for  that 
purpose  ;  and  the  body  when  taken  out  of  such  hospital 
shall  be  forthwith  taken  direct  to  the  place  of  burial,  and 
there  buried  (a) .  ^ 

(2)  If  any  person  wilfully  offends  against  this  section 
he  shall,  on  the  information  of  the  sanitary  authority,  be 
liable  to  a  fine  not  exceeding  ten  pounds  (h). 

(3)  Nothing  in  this  section  shall  prevent  the  removal 
of  a  dead  body  from  a  hospital  to  a  mortuary,  and  such 
mortuary  shall,  for  the  purposes  of  this  section,  be  deemed 
part  of  such  hospital  (c). 

(a)  This  provision  is  taken  from  53  &  54  Vict.  c.  34,  s.  9. 

The  expression  "hospital"  is  defined  by  s  141  i^osj  As  to 
what  is  a  dangerous  infectious  disease,  see  s.  55  (8),  ante,  p.  ido, 
and  s.  58,  ante,  p.  142.. 
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(6)  As  to  the  recovery  of  this  penalty,  see  s.  117,  post.  Sect.  73. 

(f)  See,  as  to  mortuaries,  ss.  88 — 93, 2^ost.  Notk. 

The  mortuary  is  to  be  deemed  part  of  the  hospital  for  the 
purpose  of  preventing  its  removal,  except  for  burial,  as  if  it  were 
11  hospital  within  the  meaning  of  sub-s.  (1). 

74.  If— 

(a)  A  person  hires  or  uses  a  public  conveyance  (a)  Disinfection 

other  than  a  hearse  for  conveying  the  body  of  conveyances 
a  person  who  has  died  from  any  dangerous  if  used  for 
infectious  disease,  without  previously  notifying  ^orpses^ 
to  the  owner  or  driver  of  the  conveyance  that 
such  person  died  from  infectious  disease,  or 

(b)  The  owner  or  driver  does  not,  immediately  after 

the  conveyance  has  to  his  knowledge  been  used 
for  conveying  such  body,  provide  for  the  disin- 
fection of  the  conveyance, 
lie  shall,  on  the  information  of  the  sanitary  authority,  be 
liable  to  a  fine  not  exceeding  five  pounds,  and  if  the 
offence  continues  to  a  further  fine  not  exceeding  forty 
shillings  for  every  day  during  which  the  oft'ence  con- 
tinues. 

(a)  As  to  what  is  a  public  conveyance,  see  the  note  to  s.  70, 
■ante,  p.  157. 

This  section  is  taken  from  53  &  54  Vict.  c.  34,  s.  11.    It  supplies 
•an  omission  in  s.  126  of  the  Public  Health  Act,  1875. 
As  to  the  recovery  of  the  penalty,  see  s.  117,^os<. 


Hospitals  and  Amhulances. 

75. — (1)  Any  sanitary  authority  may  provide  for  the  PoAver  o 
use  of  the  inhabitants  of  their  district  hospitals,  temporary  sanitary 
•or  permanent,  and  for  that  purpose  may —  to  iDrov^de 

(a)  Themselves  build  such  hospitals,  or  hospitals. 

(b)  Contract  for  the  use  of  any  hospital  or  part  of  a 

hospital,  or 

(c)  Enter  into  any  agreesnent  with  any  person  having 

the  management  of  any  hospital  for  the  reception 

i\i  2 
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Sect.  75  of  the  sick  inliii))itants  of  their  district,  on  pay- 

  ment  of  sucli  annual  or  other  sum  as  may  bo 

agreed  on  (a). 

(2)  Two  or  more  sanitary  authorities  may  combine  ii> 
providing  a  common  hospital  (/>). 

(rt)  As  to  what  is  included  in  the  expression  "  hospital,"  see 
s.  141,2Jos/.  ^„  ^ 

This  section  is  taken  from  29  &  30  Vict.  c.  90,_8.  37  (now 


This  section  is  taken  irom       cc  ou  / ^-  y"'  " 
repealed),  and  corresponds  to  s.  131  of  the  Public  Health  Act. 

1875.  .      ^  ^,    „  , ,. 

It  was  held  that  under  the  corresponding  section  of  the  Public 
Health  Act,  1875,  a  local  authority  might  estabhsh  a  hospital  in 
another  district  without  the  consent  of  the  local  authority  of  that 

district  (Withington  Local  ^««'-'^,Jv^^rpr?Qi   Tt  r'(s{\ 
ri8931  2  Ch.  19;  57  J.  P.  340  ;  G2  L.  J.  Ch.  393  ;  68  L.  T.  (n.s.) 
^30  •  41  W  R  306).    Compare  the  Scotch  case  of  Magistrates  of 
'MS!,;iL//^  ;.MagisLtesofLeith  (1896),  22  Ct.  of  Sess.  Cas.  (4th 
ser.)  383  ;  33  Sc.  L.  R.  285. 

This  section  is  permissive  in  terms.  It  does  not  create  any  duty 
or  obligation  on  the  part  of  the  sanitary  authority  to  provide 
hospitals.  The  statute  will  not,  therefore,  be  any  defence  to  an 
Sn  against  the  sanitary  authority,  nor  will  it  prevent  the  issuing 
of  an  injunction  against  them  if  they  erect  a  hospital  for  infec- 
tious disease  so  as  to  be  a  nuisance  to  any  person.  This  was  so 
held  with  reference  to  a  similar  permissive  provision  m  the  Metro- 
p^Utan  Poor  Act  (30  Yict.  c.  6)  in  Manners  of  ile  MeU^po^.r 
Asylum.  District  v.  Hill  ^^/..r^  USSl),  6  App^  Ca^^ 
45  J  P  664  :  50  L.  J.  Q.  B.  353  ;  44  L.  T.  (n  s.)  653  ,  27  w.K. 
617     The  principle  of  that  case  has  since  been  approved  m 

T^-'  ^-^^     '''' ' 

35  IVI  C  C  '^35 

With  regari  to  hospitals  for  small-poj  or  'e"-' P?"™'^; 
bel  .uesfioned  how  f.-  the,  could  ^^'11^  ^'S^!  T^0«> 

eIlo*  Susld  ^n^inA"«on  t?  stay  the  erectio;  of  a  sB.all- 
Chanceilor  leiuseu  London,  and  referred  to  a  case 

S  V  -ht^^^^^  for  a  nuisance  in  erectmg 

r,  W,™M  in  Sussex,  the  defendant  was  acquitted  and  see 
such  a  hospital  in  »u.se  Mmaser,  of  the  KemngUm 

il'i^t  SL'v^'eT,.  "  not  reported)?  W 

fi'ifdin  opinion  in  conformity  ^^^^ 

rrfrh*titrstrL«t  ;fa'»^^^^^^^^^^ 

pnbUc  health  by  communicating  this  infections  disease  ,  and,  as 
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«eems  to  me,  so  as  not  to  produce  injury  to  the  rights  oi  the     Sect.  75. 
owners  of  adjoining  property  by  producing  a  nuisance  to  it."  In 
a  Scotch  case,  Mutter  v.  Fyfe  (1848),  11  Ct.  of  Sess.  Cas.  (2nd  ser.) 
a03,  the  Court  of  Session  held  that  a  cholera  hospital  was  not 
jiecessarily  a  nuisance,  and  refused  to  restrain  its  erection. 

In  Chambers  v.  jranagers  of  the  MetrojJoUtan  Asylum  District 
<1881),  25  Sol.  J.  834,  Cave  and  Kay,  J  J.,  granted  an  inter- 
locutory injunction  restraining  the  defendants  until  the  trial  of 
the  action  from  sending  any  more  small-pox  patients  into  their 
Fulham  hospital.  The  court  appear  to  have  acted  upon  evidence 
^iven  to  the  effect  that  the  hospital  was  a  centre  of  contagion. 
An  interim  injunction  was  gi-anted  in  a  subsequent  case  restraining 
a  sanitary  authority  from  continuing  a  small-pox  hospita,l,  on  the 
ground  that  there  was  an  appreciable  injury  to  the  plaintiff's  pro- 
perty (Bendelow  v.  Wortley  Union  (Guardians  of)  (1887),  57  L.  J. 
€h.  762  ;  57  L.  T.  (n.s.)  849  ;  36  W.  R.  168).  In  Fleet  v. 
Jfanagers  of  the  Metropolitan  Asylum  District  (1884),  1  T.  L.  R. 
80  ;  2  T.  L.  R.  361,  the  defendants  had  established  within  685 
yards  of  the  plaintiff's  house  a  sraall-pox  camp.  The  plaintiff 
alleged  that  the  health  of  the  neighbourhood  had  been  endangered 
by  the  camp,  and  that  the  camp  was  a  nuisance,  and  claimed  an 
injunction  to  restrain  the  defendants  from  maintaining  it. 
Pearson,  J.,  held  that  the  plaintiff  had  failed  to  prove  that  there 
was  any  danger  to  him  or  those  residing  upon  his  property, 
and  that  the  action  must  be  dismissed,  and  this  decision  was 
affirmed  by  the  Court  of  Appeal.  In  the  course  of  his  judgment, 
Cotton,  L.J.,  pointed  out  that  it  was  for  the  plaintiffs  to  prove 
an  appreciable  injury  to  their  property.  And  see  Saunders  v.  Neio 
Windsor  (Mayor,  etc.  of),  Law  Times,  September  18th,  1886  ; 
Matthews  v.  Sheffield  (Mayor,  etc.  of),  Law  Times,  October  7th, 
1887  ;  Garton  v.  Guildford,  etc.  Joint  Hospital  Board  (1895), 
12  T.  L.  R.  54  ;  Harrop  v.  Osseft  (Mayor,  etc.  of),  Times,  March 
.23rd,  1898.  The  defendants  proposed  to  establish  a  small-pox 
hospital  on  land  of  their  own  in  an  adjoining  district  Within  240 
yards  of  two  public  roads,  within  ninety  yards  of  a  much  used  part 
■of  a  cemetery,  and  within  256  yai'ds  of  the  nearest  residence.  The 
plaintiff  contended  that  what  the  defendants  proposed  to  do 
amounted  to  a  public  nuisance  as  being  dangerous  to  the  health  of 
the  neighbourhood,  and  applied  for  an  injunction.  It  was  held 
that  in  the  present  state  of  science  the  plaintiff  had  failed  to  show 
that  there  was  a  probability  that  the  apprehended  danger  would 
in  fact  ensue  (Att.-Gen.  v.  Manchester  (j\[ayor,  etc.  of),  [1893] 
2  Ch.  87  ;  57  J.  P.  343  ;  62  L.  J.  Ch.  459  ;  61  L.  T.  (n.s.)  608  ; 
41  W.  R.  469  ;  9  T.  L.  R.  315  ;  Att.-Gen.  v.  Rathmines  and 
Pembroke  Joint  Hospital  Board,  [1904]  1  I.  R.  161). 

In  a  qida  timet  action  to  restrain  the  use  of  a  building  as  a 
■small-pox  hospital,  the  plaintiffs,  relying  on  evidence  in  support 
■of  the  theory  of  aerial  convection,  and  on  the  empirical  opinions 
•of  experts  founded  upon  other  cases  of  small-pox  hospitals, 
sittempted  to  establish  the  proposition  that  all  small-pox  hospitals 
Jiecessarily  constituted  a  serious  danger  to  the  health  of  persons 
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Sect.  75.     resident,  working,  or  passing  by  within  a  certain  radius  of  the 

  hospital.    The  defendants  called  evidence  to  rebut  both  the  con- 

NoTE.  tentions  of  the  plaintiffs  ■.—Held,  that  in  the  absence  of  a  consensus 
of  expert  opinion  upon  the  questions  in  dispute,  the  theory  of 
aerial  convection  was  not  proven,  and  that  the  inference  which  the 
court  was  asked  to  draw  from  what  had  happened  in  other  cases 
was  destroyed  by  the  negative  instances  adduced  by  the  defen- 
dants, and  that  consequently  the  plaintiff's  claim  failed  (^^.-G-'ew.  v. 
Nottlnnham  Corporation,  [1904]  1  Ch.  673  ;  68  J.  P.  125  ;  73  L.  J. 
Ch.  512  ;  90  L.  T.  .308  ;  52  W.  R.  281  ;  20  T.  L.  R.  257  ; 
2  L.  G.  E.  698). 

A  reservation  to  the  landlord,  in  an  agreement  under  which  land 
is  let  for  farming  purposes,  of  a  right  to  sell  portions  of  the  land 
for  "  building  sites"  is  confined  to  the  sale  of  the  land  for  the 
erection  of  dwelling-houses  and  the  like,  and  does  not  extend  to 
the  sale  to  a  local  authority  of  a  site  for  a  small-pox  hospital 
(English  V.  Tynemoutli  Corporation  (1903),  67  J.  P.  239  ;  1  L.G.R. 
177). 

Before  contracting  for  the  use  of  any  building  other  than  a 
hospital  or  part  of  a  hospital,  it  may  be  well  to  inquire  whether 
there  is  any  covenant  which  prevents  the  use  of  the  premises  as  a 
hospital.  Such  a  covenant  is  of  the  essence  of  the  contract  as 
between  lessor  and  lessee,  and  relief  cannot  be  gi-anted  agamst  a 
breach  of  it  (Blacker  v.  Foundling  Hospital  (1813),  1  Ves.  &  B.  188). 

The  use  of  premises  for  this  purpose  has  been  held  to  be  a 
business  where  the  patients  made  small  payments  according  to 
their  means  (Bramioell  v.  Lacy  (1879),  10  Ch.  D.  691  ;  43  J.  P. 
446  ;  48  L.  J.  Ch.  339  ;  40  L.  T.  (n.s.)  361  ;  27  W.  R.  463  ; 
Poriman  v.  Home  Hospitals  Association,  W.  N.  (1879),  p.  196  ; 
Harrison  v.  Good  (1871),  L.  R.  11  Eq.  338  ;  Tod  Heatley  x. 
Benham  (1888),  40  Ch.  D.  80  ;  58  L.  J.  Ch.  83  ;  60  L.  T.  (n.s.) 
241  ;  37  W.  R.  38  ;  5  T.  L.  R.  9). 

In  Pembroke  (Earl  of)  v.  Warren,  [1895]  1  I.  R.  76,  it  was  held 
(FiTZGiBBON,  L.J.,  diss.),  that  the  establishment  of  a  private 
hospital  for  medical  and  surgical  cases,  but  not  for  infectious 
cases,  in  a  house  in  Fitzwilliam  Square,  Dublin,  was  a  breach  of 
covenant  against  using  the  house  for  certain  specified  businesses, 
or  any  other  offensive  or  noisy  trade,  business,  or  profession 
whatsoever.  Cf.  Wanton  v.  Coppard,  [1899]  1  Ch.  92  ;  68  L.  J.. 
Ch.  8  ;  79  L.  T.  (n.s.)  467  ;  47  W.  R.  72. 

(b)  The  combination  must  be  effected  by  agreement.  With  regard 
to  the  terms  as  to  expenses,  a  convenient  plan  is  for  each  authority 
to  contribute  a  fixed  proportion  of  establishment  charges,  and  to 
share  the  other  expenses  in  proportion  to  the  number  of  patients 
sent  from  each  district. 

Recovery  of  „g  .  expenses  incurred  by  a  sanitary  authority  in 
costs  of  main-      '       -^^J  ^  I  .    ,   ^   ,     ,  .  i   i  • 

tenanceof     maintaining  in  a  hospital  (whether  or  not  belonging  to 

Ss  pa'fient  that  authority)  a  patient  who  is  not  a  pauper,  and 
in  hospital 
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not  suffering  from  an  infectious  disease,  shall  be  a  simple  Sect.  76. 
contract  debt  due  to  the  sanitary  authority  from  that 
patient,  or  from  any  person  liable  by  law  to  maintain 
him,  but  proceedings  for  its  recovery  shall  not  be  com- 
menced after  the  expiration  of  six  months  from  the 
discharge  of  the  patient,  or  if  he  dies  in  such  hospital 
from  the  date  of  his  death. 

In  order  that  the  sanitary  authority  may  be  able  to  recover  two 
conditions  are  imposed  :  (1)  The  patient  must  not  be  a  pauper, 
i.e.,  in  receipt  of  relief  ;  (2)  he  must  not  be  sufleering  from  an 
infectious  disease.  If  he  is  suffering  from  such  a  disease  the  cost 
of  his  maintenance  will  fall  upon  the  sanitary  authority,  even  if 
he  is  not  a  pauper,  except  where  he  is  ordered  to  be  detained  at 
the  cost  of  the  Metropolitan  Asylum  Managers  under  s.  67, 
ante,  p.  153. 

The  debt  will  be  recoverable  in  the  county  court.  It  seems 
doub'jful  whether  it  can  be  recovered  summarily  under  s.  117,^Josi. 

Under  42  &  43  Vict.  c.  54,  s.  15,  the  debt  was  to  be  recovered  from 
the  patient  or  his  representatives.  Under  the  provision  in  the 
text  it  is  to  be  recovered  from  any  person  liable  by  law  to  maintain 
him.  It  is  not  quite  clear  whether  this  refers  to  the  common  law 
liability  or  the  liability  under  the  poor  law  to  maintain  relatives 
unable  to  work.  The  distinction  is  important,  for  a  son  is  not 
at  common  law  liable  to  maintain  his  father,  yet  he  is  liable  mider 
43  Eliz.  c.  2,  s.  7,  if  his  father  is  unable  to  work. 

Charitable  guardians  of  children,  such  as  the  authorities  of  the 
Yictoria  Hospital  for  Children,  are  not  "patients"  within  the 
meaning  of  the  corresponding  section  of  the  Public  Health  Act, 
1875,  so  as  to  be  liable  as  such  for  the  maintenance  in  a  hospital 
of  children  sent  there  by  them  {Farquliar  v.  Isle  of  Thanei 
Hospital  Board  (1904),  68  J.  P.  319  ;  2  L.  G.  R.  1310).  As  to 
the  liability  of  guardians  for  the  expenses  of  maintenance  of 
pauper  children  sent  from  school,  in  a  hospital,  see  Barry  and 
District  Joint  Hospital  Board  v.  Chorlton  Union  (1905),  70  J.  P. 
31;  4  L.  G.  E.  489. 

77.  Any  sanitary  authority  may,  with  the  sanction  of  Power  to 
the  Local   (jrovernment  Board,  themselves  provide,  or  ^gnip^o^^ary 
contract  with  any  person  to  provide,  a  temporary  supply  supply  of 
of  medicine   and   medical   assistance    for    the   poorer  '"^^^i'^"^®- 
inhabitants  of  their  district. 

This  section  is  taken  from  31  &  32  Vict.  c.  115,  s.  10  (now 
repealed).   It  corresponds  to  s.  133  of  the  Public  Health  Act,  1875. 

Diarrhoea  mixture  has  occasionally  been  supplied  in  the  borough 
of  Bermondsey  under  this  section. 
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Sect.  78. 

Provision  of 
conveyance 
for  infected 
persons. 


78.  A  sanitary  authority  may  provide  and  maintain 
carriages  suitable  for  the  conveyance  of  persons  suffering 
from  any  infectious  disease,  and  pay  the  expense  of  con- 
veying therein  any  person  so  suffering  to  a  hospital  or 
other  place  of  destination. 

This  section  replaces  23  &  24  Vict.  c.  77,  s.  12  (now  repealed), 
and  29  &  30  Vict.  c.  90,  s.  24  (now  repealed).  It  is  in  terms 
identical  with  s.  123  of  the  Public  Health  Act,  1875. 

The  Metropolitan  Asylums  Board  had  power  to  provide 
ambulances  under  42  &  43  Vict.  c.  54,  s.  16.  And  by  52  & 
53  Vict.  c.  56,  s.  6,  the  Board  might  allow  their  carriages  to  be 
used  for  the  conveyance  of  persons  suffering  from  any  dangerous 
infectious  disorder  to  and  from  hospitals  and  places  other  than 
asylums  provided  by  them,  and  might  make  reasonable  charges  for 
that  use.    These  provisions  are  re-enacted  in  the  next  section. 


Power  for 
Metropolitan 
Asylum 
Board  to 
provide 
landing- 
places, 
vessels, 
ambulances, 
etc. 


79  The  Metropolitan  Asylum    Managers  ^hall 

continue  to  maintain  the  wharves,  landing-places,  and 
approaches  thereto  heretofore  provided  by  them,  whettier 
within  or  without  London,  and  may  use  the  same  for 
the  embarkation  and  landing  of  persons  removed  to  or 
from  any  hospital  belonging  to  the  managers,  and  for  any 
other  purpose  in  relation  thereto  (a). 

(2)  The  managers  may  also  provide  and  maintain 
vessels  for  use  in  connection  wdth  the  said  wharves  or 
landing-places,  and  with  the  hospitals  of  the  managers, 
and  also  carriages  suitable  for  the  conveyance  of  persons 
suffering  from  any  dangerous  infectious  disease,  and  shall 
cause  the  vessels  and  carriages  to  be  from  time  to  time 
properly  cleansed  and  disinfected,  and  may  provide  and 
maintain  such  buildings  and  horses,  and  employ  such 
persons,  and  do  such  other  things  as  are  necessary  or 
proper  for  the  purposes  of  such  conveyance  (ft). 

(3)  The  Metropolitan  Asylum  Managers  may  allow  any 

of  the  said  carriages  with  the  necessary  attendants  to  be 

also  used  for  the  conveyance  of  persons  suffering  from 

any  dangerous  infectious  disease  to  and  from  hospitals 

and  places  other  than  hospitals  provided  by  the  managers, 

and  may  make  a  reasonable  charge  for  that  use  (c). 

(a)  The  Metropolitan  Asylum  Managers  were  required  by 
46  &  47  Vict.  c.  35,  s.  6,  to  provide  on  the  banks  of  the  river 
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Thames,  wharves  or  landing-places,  not  exceeding  three  ni  number,  Sect.  79. 
within  the  metropolis,  and  one  wharf  or  landmg-place  beyond  the  -— - 
metropolis,  with  convenient  approaches  thereto  respectively,  tor 
the  embarkation  and  landing  of  persons  removed  to  or  from  any 
hospital  ship,  or  hospital  belonging  to  the  managers,  and  for  any 
other  pui-pose  in  relation  thereto.  The  4G  &  47  Vict.  c.  35,  is 
repealed  by  this  Act.  but  the  above  section  requires  them  to  keep 
up  the  wharves,  etc.  already  provided  under  the  repealed  statute. 

(b)  This  sub-section  re-enacts  42  &  4.3  Vict.  c.  54,  s.  16  (now 
repealed),  and  52  &  53  Vict.  c.  56,  s.  6  (now  repealed).  As  to  the  ex- 
penses of  the  managers  for  purposes  of  this  section,  see  s.  lOi,  2)ost. 

As  to  the  meaning  of  the  terms  "vessel"  and  "hospital,"  see 
s5.  141,  post. 

(c)  This  sub-section  is  taken  from  52  &  53  Vict.  c.  56,  s.  6  (now 
repealed).    See  s.  78,  and  the  note  thereto,  ante,  p.  168. 

80.— ri)  The  Metropolitan  Asylum  Managers,  subject  Reception  of 
^  ^  .    .  1     T       1  n  non-panper 

to  such  regulations  and  restrictions  as  the  Local  brovern-  fg^^gr  and 

ment  Board  prescribe,  may  admit  any  person,  who  is  not  ^"^^^^■P^'F 

1     11  £c    '      patien  bs  m  uo 

a  pauper,  and  is  reasonably  believed   to  be   suttermg  hospital  in 

from  fever  or  small-pox  or  diphtheria,  into  a  hospital  ^l^J^PP"^'^^" 

provided  by  the  managers  (a) . 

(2)  The  expenses  incurred  by  the  managers  for  the  main- 
tenance of  any  such  person  shall  be  paid  by  the  board  of 
guardians  of  the  poor  law  union  from  which  he  is  received. 

(3)  The  said  expenses  shall  be  repaid  to  the  board  of 
guardians  out  of  the  Metropolitan  Common  Poor  Fund  (h). 

(4)  The  admission  of  a  person  suffering  from  an 
infectious  disease  into  any  hospital  provided  by  the 
Metropolitan  Asylum  Managers,  or  the  maintenance  of 
any  such  person  therein,  shall  not  be  considered  to  be 
parochial  relief,  alms,  or  charitable  allowance  to  any 
person,  or  to  the  parent  or  husband  of  any  person  ; 
nor  shall  any  person  or  his  or  her  parent  or  husband  be 
by  reason  thereof  deprived  of  any  right  or  privilege,  or 
be  subjected  to  any  disability  or  disqualification  (c). 

(a)  This  sub-section  is  a  re-enactment  of  52  &  53  Vict.  c.  56,  s.  3 
.(now  repealed).  The  hospitals  provided  by  the  managers  were 
intended  for  the  reception  of  the  sick,  insane,  infirm,  or  other  class 
•or  classes  of  the  poor  chargeable  in  unions  and  parishes  in  the 
metropolis.  See  30  Vict.  c.  6,  s.  5.  Under  the  provision  in  the 
text,  a  patient  who  is  not  a  pauper  may  be  admitted,  if  he  is 
suffering  from  fever  or  small-pox  or  diphtheria. 

As  to  the  meaning  of  the  term  "  hospital,"  see  s.  141,  ^josi. 
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Sect.  80.        As  to  the  obligation  upon  a  local  authority  under  ss.  131  and 

  1;32  oi:  the  Public  Health  Act,  1875,  to  receive  into  their  hospital 

NoTK.  .^11  gicij  inhabitants  of  their  district  whether  paupers  or  not,  and 
as  to  the  liability  of  guardians  to  pay  for  the  maintenance  of 
patients  sent  by  them  to  such  hospital,  see  R.  v.  RavAeuHtall 
(Mayor,  etc.  of)  (1894),  10  T.  L.  E.  (Ua  ;  IG  M.  C.  C.  421  ;  Banhimj 
(Mayor,  etc.  of)  v.  Banbury  Union  (1900),  22  M.  C.  C.  484  ;  Far- 
quhar  v.  Me  ofTlinnet  Hospital  Board  (1904),  G8  J.P.319  ;  2  L.G.R. 
1310  ;  and  see  the  cases  cited  in  the  note  to  s.  7G,  ante,  p.  167. 

(h)  Under  52  &  53  Vict.  c.  5G,  s.  3  (now  repealed),  the  expenses 
were  recoverable  as  a  debt  from  the  patient,  or  from  any  person 
liable  by  law  to  maintain  him,  but  in  so  far  as  they  Avere  not 
recovered  they  were  to  be  paid  out  of  the  Metropolitan  Poor 
Fund.  The  patient  and  his  relatives  are  no  longer  to  be  liable, 
and  the  entire  expense  must  be  paid  out  of  that  fund. 

The  Metropolitan  Common  Poor  Fund  is  raised  by  contributions 
from  the  several  unions,  parishes,  and  places  in  the  metropolis, 
assessed  according  to  rateable  value,  upon  precepts  issued  by 
the  Local  Government  Board.  The  fund  is  paid  to  a  receiver 
appointed  by  that  Board,  and  it  is  applied  to  a  variety  of  purposes, 
among  which  are  the  maintenance  of  patients  in  fever  or  small-pox 
asylums.  The  Acts  relating  to  its  estabhshment,  application,  etc., 
are  :  30  Yict.  c.  6,  ss.  61—72  ;  31  &  32  Yict.  c.  122,  s.  11  ;. 
32  &  33  Vict.  c.  63,  ss.  18,  21  ;  33  &  34  Vict.  c.  18,  ss.  1,  2  ;  34  & 
35  Vict.  c.  15  ;  39  &  40  Vict.  c.  61,  s.  43  ;  39  &  40  Vict.  c.  79, 
ss.  10, 16,  40,  43  ;  42  &  43  Vict.  c.  54,  s.  19  ;  61  &  62  Vict.  c.  45,  s.  1. 

(c)  This  is  a  re-enactment  of  46  &  47  Vict.  c.  35,  s.  7  (now 
repealed). 

Reception         ^-^ — Where  the  London  School  Board  send  anj- 
in^mJtropoh-  child  to  an  industrial  school  which  is  provided  by  them 
SdiUcffrom  outside   London,  such  child   shall  for  the  purpose  of 
schooloutsTde  the  enactments  relating   to   the   Metropolitan  Asyluni 
London.        Managers  be  deemed  to  continue  to  be  an  inhabitant  of 
London,  and  if  such  child  is  sent  to  any  hospital  of  those 
managers  he  shall  be  deemed  to  have  been  sent  from  that 
place  in  London  from  which  he  was  sent  to  the  said 
industrial  school  (a). 

(2)  This  section  shall  apply  to  that  part  of  London 
which  is  not  within  the  Metropolitan  Asylum  district  as 
if  it  were  within  that  district,  and  the  board  of  guardians 
of  the  poor  law  union  comprising  that  part  shall  pay  for 
such  child  accordingly  (li). 

The  London  School  Board  ceased  to  exist  on  the  coming  into 
operation  of  the  Education  (London)  Act,  1903,  and  its  powers  and 
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duties  passed  to  the  London  County  Council,  wliicli  is  now  the  local 
education  authority  for  the  administrative  county  of  London. 

(«)  The  guardians  of  the  place  in  London  from  which  the  child 
was  sent  to  the  school  must,  therefore,  pay  for  his  maintenance  while 
in  the  hospital  under  s.  80  (2),  aute,ip.  169,  and  if  the  child  is 
detained  in  the  hospital  under  s.  G9,  the  expenses  of  maintenance 
must  be  defrayed  by  the  managers. 

(b)  "London"  means  the  administrative  county  of  London. 
See  s.  lil,  post.  For  full  information  as  to  the  unions  and  parishes 
comprised'  in  the  Metropolitan  Asylum  district,  the  reader  is 
referred  to  Macmorran  and  Lushington's  Poor  Law  General 
Orders,  2nd  edition,  p.  1063. 

Prevention  of  Epidemic  Diseases. 

82— fl)  The  sanitary  authority  of  any  district  within  Sanitary 

V   '  1    •         •         1  1      i.1      T       1  authoritj-  to 

which  or  part  of  which  regulations  issued  by  the  Local  execute 

Governmeut  Board,  in  pursuance  of  section  one  hundred  JiP^^Jj^^jJ^^^^ 
and  thirty-four  of  the  Public  Health  Act,  1875,  set  out  33  &  39  Vict. 
in  the  First  Schedule  to  this  Act  (in  this  Act  referred  to  ^  55. 
as  the  epidemic  regulations)  are  in  force,  shall  super- 
intend and  see  to  the  execution  thereof,  and  shall  appoint 
and  pay  such  medical  or  other  officers  or  persons,  and 
do  and  provide  all  such  acts,  matters,  and  things,  as  may 
be  necessary  for  mitigating  any  disease  to  which  the 
regulations  relate,  or  for  superintending  or  aiding  in  the 
execution  of  such  regulations,  or  for  executing  the  same, 
as  the  case  may  require  (ci). 

(2)  The  sanitary  authority  may  direct  any  prosecution 
or  legal  proceedings  for  or  in  respect  ol:  the  wilful 
violation  or  neglect  of  any  such  regulation  {b). 

(3)  The  sanitary  authority  shall  have  power  to  enter 
on  any  premises  or  vessel  for  the  purpose  of  executing 
or  superintending  the  execution  of  any  of  the  epidemic 
regulations  (r). 

(a)  See  s.  134  of  the  Public  Health  Act,  1875,  as  applied  by 
s.  113,  and  see  Sched.  1,  post. 

The  foregoing  sub-section  is  taken  from  the  Diseases  Prevention 
Act,  1855  (18  &  19  Yict.  c.  116),  s.  8  (now  repealed).  It  corre- 
sponds with  s.  136  of  the  Public  Health  Act,  1875. 

The  Public  Health  Act,  189G  (59  &  60  Vict.  c.  19),  repealed' 
s.  130  of  the  Public  Health  Act,  1875,  from  "  any  person  wilfully" 
to  the  end  of  the  section,  and  in  Part  III.  of  Sched.  V.  the 
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Sect.  82. 

NOTK. 


Amendment 
of  38  & 
^^9  Vict.  c.  55, 
as.  130,  134, 
as  to  regula- 
tions with 
respect  to 
disease. 


words  re-enacting  29  &  .'iO  Vict.  c.  90,  ss.  51,  52,  also  so  much 
of  the  Public  Health  (London)  Act,  1891,  as  extended  or  applied 
any  provision  of  the  Public  Health  Acts  Avhich  is  repealed  by 
the  1896  Act,  and  in  particular  the  second  paragraph  of  s.  1.30  of 
the  Public  Health  Act,  1875,  and  the  whole  of  s.  2  of  the  Public 
Health  Act,  1889,  as  set  out  in  the  First  Schedule  to  the  Act. 
The  Public  Health  Act,  1896,  s.  1,  provides  as  follows  : 

(1)  Regulations  of  the  Local  Government  Board  made  in  pursuance 
of  section  one  hundred  and  thirty  or  section  one  hundred  and  thirty-four 
of  the  Tublic  Health  Act,  1875,  or  in  pursuance  of  either  of  those 
sections,  as  extended  to  London  by  the  Public  Health  (London)  Act, 
1891,  may  provide  for  such  regulations  being  enforced  and  executed  by 
the  officers  of  customs  and  the  officers  and  men  employed  in  the  coastguard 
as  well  as  by  other  authorities  and  officers,  and  without  prejudice  to  the 
generality  of  the  powers  conferred  by  those  sections  may  provide  for — 

(a)  the  signals  to  be  hoisted  by  vessels  having  any  case  of  epidemic, 

endemic,  or  infectious  disease  on  board  ;  and 

(b)  the  questions  to  be  answered  by  masters,  pilots,  and  other  persons 

on  board  any  vessel  as  to  cases  of  such  disease  on  board  during 
the  voyage  or  on  the  ai-rival  of  the  vessel  ;  and 

(c)  the  detention  of  vessels  and  of  persons  on  board  vessels  ;  and 

(d)  the  duties  to  be  performed  in  cases  of  such  disease  by  masters,  pilots, 

and  other  persons  on  board  vessels. 

(2)  Provided  that  the  regulations  shall  be  subject  to  the  consent— 

(a)  so  far  as  they  apply  to  the  officers  of  Customs,  of  the  Commissioners 

of  her  Majesty's  Customs  ;  and 

(b)  so  far  as  they  apply  to  officers  or  men  employed  in  the  coastguard, 

of  the  Admiralty  ;  and 

(c)  so  far  as  they  apply  to  signals,  of  the  Board  of  Trade. 

(3)  If  any  person  wilfully  neglects  or  refuses  to  obey  or  carry  out,  or 
obstructs  the  execution  of,  any  regulation  made  under  section  one  hundred 
and  thirty  or  section  one  hundred  and  thirty-four  of  the  Public  Health 
Act,  1875,  or  in  pursuance  of  either  of  those  sections  as  extended  to 
London  by  the  Public  Health  (London)  Act,  1891,  and  as  amended  by 
this  Act,  he  shall  be  liable  to  a  penalty  not  exceeding  one  hundred  pounds, 
and  in  the  case  of  a  continuing  offence  to  a  further  penalty  not  exceeding 
fifty  pounds  for  every  day  during  which  the  offence  continues  ;  and  any 
such  penalty,  if  not  recovered  under  the  provisions  of  the  Acts  relating 
to  public  health,  shall  be  recoverable  by  action  on  behalf  of  the  Crown  ni 
the  High  Court. 

See  the  "  Epidemic  Eegulations  :  Notification  of  Cases  of 
Plague,"  issued  by  the  Local  Government  Board  on  Sep- 
tember 19th,  1900  (Stat.  R.  &  0.,  1900,  p.  774). 

Section  13  of  the  London  County  Council  (General  Powers) 
Act,  1893,  provides  that  "  the  Local  Government  Board  may  assign 
to  the  council  any  powers  and  duties  under  the  epidemic  regula- 
tions made  in  pursuance  of  section  134  of  the  Public  Health  Act, 
1875,  which  they  may  deem  it  desirable  should  be  exercised  and 
performed  by  the  council.  If  the  Local  Government  Board  are 
of  opinion  that  any  sanitary  authority  in  whose  default  the  council 
have  power  to  proceed  and  act  under  the  Public  Health  (London) 
Act,  1891,  is  making  or  is  likely  to  make  default  in  the  execution 
of  the  said  regulations  they  may  by  Order  assign  to  the  council 
for  such  time  as  may  be  specified  in  the  Order  such  powers  and 
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duties  of  the  sanitary  authority  under  the  regulations  as  they  raaj  Sect_82. 
think  fit.    Where  any  such  Order  has  been  made    he  expenses  — 
Erred  by  the  council  in  pursuance  of  the  Order  shaU  be  recover- 
able from  the  sanitary  authority  in  manner  provided  by  sub- 
section (3)  of  section  101  of  the  Public  Health  (London)  A«t  1891. 

Thrprovisions  of  ss.  1 30  and  134  of  the  Public  Health  Act,  1875, 
are  set  out  in  the  First  Schedule  to  this  Act  and  the  pro  visions  of  the 
Public  Health  Act,  1904,  and  the  Public  Health  (Regulations  as  to 
Fodd)  Act,  1907,  appear  in  the  Appendix,  ^ms^  with  notes  thereto. 

(i)  This  sub-section  is  taken  from  18  &  19  Vict.  c.  116,  s.  9 
(now  repealed). 

(c)  This  sub-section  is  taken  from  18  &  19  Vict  c.  116,  s.  4  (now 
repealed),  and  corresponds  to  s.  137  of  the  Public  Health  Act,  187o. 

See  s.  115,  post,  which  contains  general  provisions  as  to  entry 
and  the  means  of  enforcing  it,  and  the  notes  thereto. 

The  expressions  "premises"  and  "vessel"  are  definedm  s.l41,po8?. 

83,_(1)  Whenever,  in  compliance  with  the  epidemic  ^oor_^[&v,- 
reoulations,  any  poor  law  medical  officer  performs  any  ^^^^^^ 
medical  service"  on  board  any  vessel,  he  shall  be  entitled  entitled  to 
to  charge  extra  for  such  service,  at  the  general  rate  of  attendance 
his  allowance  for  services  for  the  poor  law  union  for  on  Wd 
which  he  is  appointed  ;  and  such  charges  shall  be  paid  by 
the  master  of  the  vessel  on  behalf  of  the  owners  thereof, 
together  with  any  reasonable  expenses  for  the  treatment 

of  the  sick  (a). 

(2)  Where  such  service  is  rendered  by  any  medical 
practitioner  who  is  not  a  poor  law  medical  officer,  he 
shall  be  entitled  to  charge  for  the  service  with  extra 
remuneration  on  account  of  distance,  at  the  rate  which 
he  is  in  the  habit  of  receiving  from  private  patients  of 
the  class  of  those  attended  and  treated  on  shipboard, 
and  such  charge  shall  be  paid  as  aforesaid.    Any  dispute 
in  respect  of  such  charge  may,  where  the  charges  do  not 
exceed  twenty  pounds,  be  determined  by  a  petty  sessional 
court  ;  and  that  court  shall  determine  summarily  the 
amount  which  is  reasonable,  according  to  the  accustomed 
rate  of  charge  within  the  place  where  the  dispute  arises 
for  attendance  on  patients  of  the  like  class  as  those  in 
respect  of  whom  the  charge  is  made  (b). 

(a)  This  section  is  taken  from  18  &  19  Vict.  c.  116,  s.  12  (now 
repealed),  and  corresponds  to  s.  138  of  the  Public  Health  Act,  1875. 


174  The  Public  Health  (London)  Act,  1891. 


Sect.  83.        The  expx-ession  "master"  means  the  master  or  other  person  in 
-  charge  of  the  vessel,  and  for  the  meaning  of  the  expression 

Note.       u  vessel,"  see  s.  141,  poni. 

(b)  It  is  very  unlikely  that  the  charges  will  ever  exceed  £20 
in  any  one  case  ;  but  if  they  did  any  dispute  as  to  them  could  only 
be  determined  in  an  action. 

The  expression  "petty  sessional  court"  is  explained  in  note  (/;) 
to  s.  5,  aide,  p.  28. 

f^overnment  Local  Government  Board  may,  if  they  think 

Board  may    fit,  by  Order  authorise  or  require  any  two  or  more  sanitary 
<!ombme       authorities  to  act  together  for  the  purposes  o£  the  epidemic 
iuithorities.    regulations  and  prescribe  the  mode  of  such  joint  action, 
and  of  defraying  the  cost  thereof,  and  generally  may 
make  any  regulations  necessary  or  proper  for  carrying 
into  execution  this  section. 

This  section  takes  the  place  of  29  &  30  Vict.  c.  90,  s.  40,  and 
corresponds  to  s.  139  of  the  Public  Health  Act,  1875. 

Metropolitan  85. — (1)  The  Metropolitan  Asylum  Managers  shall 
M^^iagers  within  their  district  have  for  the  purpose  of  the  epidemic 
a  sanitary  regulations  such  powers  and  duties  of  a  sanitary  authority 
prevention"''  ^^^7  ^6  assigned  to  them  by  the  regulations  ;  and  the 
of  epidemic  Local  Government  Board  may  make  regulations  for  that 
diseases.  purpose  and  thereby  provide  for  the  adjustment  of  the 
functions  of  the  managers  relatively  to  those  of  any 
sanitary  authorities  (a). 

(2)  Subject  to  such  regulations  the  Metropolitan 
Asylum  Managers  may  use  any  of  their  property,  real  or 
personal,  and  their  staff,  for  the  execution  of  any  powers  or 
duties  conferred  or  imposed  on  them  under  this  section  (b). 

(a)  This  sub-section  is  taken  from  46  &  47  Yict.  c.  35,  s.  10 
(novir  repealed).  ,  j 

See,  for  example,  the  Regulations  relating  to  plague  in  the  Order 
of  theLocal  Government  Board,  dated  September  19tb,  1900 (Stat. 
R  &  O  1900,  p.  774),  and  the  Public  Health  (Tuberculosis)  Regu- 
lations Order,  December  18th,  1908  (Stat.  R.  &  0.,  1908,  p.  779). 

(&)  This  sub-section  is  taken  from  46  &  47  Vict.  c.  35,  s.  2  (now 
repealed). 

Power tolet  86.  Any  authority  or  body  of  persons  having  the 
hospitals,      „^.^^j^genient   and   control   of  any  hospital,  infirmary, 
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asylum,  or  workhouse  may  let  the  same  or  any  part  Sect.  86. 
thereof  to  the  Metropolitan  Asylum  Managers,  and  enter 
into  and  carry  into  effect  contracts  with  those  managers 
for  the  reception,  treatment,  and  maintenance  therein  of 
persons  suffering  from  cholera  or  choleraic  diarrhoea 
within  the  district  of  the  managers  : 

Provided  that  the  power  conferred  by  this  section  shall 
not,  without  the  consent  of  the  Local  Government  Board, 
be  exercised  with  respect  to  any  asylum  under  the 
Metropolitan  Poor  Act,  1867,  or  any  workhouse.  f  ^  ^ 

This  section  is  simply  a  re-enactment  of  46  &  47  Vict.  c.  35,  s.  3 
{now  repealed). 

The  expression  "  hospital  "  is  defined  by  s.  141,  post. 

87.  The  amount  expended  in  pursuance  of  the  epidemic  Repayment 
*  ^  ...  .J.  to  sanitary 

regulations  by  any  sanitary  authority  in  providing  any  authorities 

building  for  the  reception  of  patients  or  other  Persons  of  certain 
shall,  to  such  extent  as  may  be  determined  by  the  Local 
Government  Board,  together  with  two-thirds  of  the  salaries 
■or  remuneration  of  any  officers  or  servants  employed  in 
any  such  building  under  this  Act,  be  repaid  to  such 
sanitary  authority  from  the  Metropolitan  Common  Poor 
Fund  by  the  receiver  of  that  fund,  out  of  any  moneys  for 
the  time  being  in  his  hands,  on  the  precept  of  the  said 
Board,  to  be  issued  after  the  production  of  such  evidence 
in  support  of  the  expenditure  as  they  may  deem  satis- 
factory, and  the  said  Board  may  require  contributions  for 
the  purpose  of  raising  the  sums  so  repayable. 

As  to  the  Metropolitan  Common  Poor  Fund,  the  receiver,  etc., 
see  the  note  to  s.  80,  ante,  p.  169. 

Mortuaries,  etc. 

88.  Every  sanitary  authority  shall  provide  and  fit  up  PoAver  of 

1         p       ,1  D    t      ^   1     ■\'      ^    D       local  autlio- 

a  proper  place  tor  the  reception  oi  dead  bodies  beiore  ^.j^-y 

interment  (in  this  Act  called  a  mortuary),  and  may  make  provide 

byelaws  with  respect  to  the  management  and  charges  for  uanes. 

the  use  of  the  same  ;  they  may  also  provide  for  the  decent 
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Sect.  88.    and  economical  interment,  at  charges  to  be  fixed  by  such 
byehiws,  of  any  dead  body  received  into  a  mortuary. 

Under  29  &  30  Vict.  c.  90,  s.  27,  the  power  to  provide  a  mortuary 
was  permissive.  The  text  imposes  an  obligation  on  the  sanitary 
authority,  and  such  obligation  may  be  enforced  in  manner  provided 
by  ss.  100,  101,  pout. 

As  to  the  making  of  byelaws,  see  s.  Wi,  post.  Byelaws  based 
upon  the  model  series  of  byelaws  relating  to  mortuaries  are  in  force 
in  the  following  boroughs,  viz.,  Battersea,  Bermondsey,  Camber- 
well,  Finsbury,  Greenwich,  Islington,  Marylebone,  Paddington, 
St.  Pancras,  Shoreditch,  Stepney,  Stoke  Newington,  Wandsworth, 
Westminster,  and  Woolwich. 

See  the  notes  to  s.  105  {l),post. 

Sanitary  authorities  may  combine  to  provide  a  mortuary  under 

s.  'dl,post. 

As  to  the  removal  of  i^ead  bodies  to  a  mortuary,  see  the  next 
section. 


Power  of 
justice  in 
certain  cases 
to  order 
removal  of 
dead  body  to 
mortuar}'. 


89.— (1)  Where  either— 

(a)  The  body  of  a  person  who  has  died  of  any  infectious 

disease  is  retained  in  a  room  in  which  persons 
live  or  sleep  ;  or 

(b)  The  body  of  a  person  who  has  died  of  any  dangerous 

infectious  disease  is  retained  without  the  sanction 
of  the  medical  officer  of  health  or  any  legally 
qualified  medical  practitioner  for  more  than 
forty-eight  hours,  elsewhere  than  in  a  room  not 
used  at  the  time  as  a  dwelling-place,  sleeping- 
place,  or  workroom  ;  or 

(c)  Any  dead  body  is  retained  in  any  house  or  room,  so 

as  to  endanger  the  health  of  the  inmates  thereof, 
or  of  any  adjoining  or  neighbouring  house  or 
building, 

a  justice  may,  on  a  certificate  signed  by  a  medical  officer 
of  health  or  other  legally  quahfied  medical  practitioner, 
direct  that  the  body  be  removed,  at  the  cost  of  the  sanitary 
authority,  to  any  available  mortuary,  and  be  buried  within 
the  time  limited  by  the  justice  ;  and  may  if  it  is  the  body 
of  a  person  who  has  died  of  an  infectious  disease,  or  if 
he  considers  immediate  burial  necessary,  direct  that  the 
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body  be  buried  immediately,  without  removal  to  the 
mortuary  (a). 

(2)  Unless  the  friends  or  relations  of  the  deceased 
undertake  to  bury  and  do  bury  the  body  within  the  time . 
so  limited,  it  shall  be  the  duty  of  the  relievino-  officer  to 
bury  such  body,  and  any  expense  so  incurred  shall  be 
paid  (in  the  first  instance)  by  the  board  of  guardians  of 
the  poor  law  nnion,  but  may  be  recovered  by  them  in  a 
summary  manner  from  any  person  legally  liable  to  pay 
the  expense  of  such  burial  (h). 

(3)  1£  any  person  obstructs  the  execution  of  any 
direction  given  by  a  justice  under  this  section,  he  shall 
be  liable  to  a  fine  not  exceeding  five  pounds  (c). 

(a)  Clause  (a)  is  taken  from  29  &  30  Vict.  c.  90,  s.  27  (now 
repealed).  Clause  (b)  is  taken  from  53  &  54  Yict.  c.  34,  s.  10. 
Clause  (c)  is  taken  from  29  &  30  Vict.  c.  90,  s.  27  ;  but  the  con- 
cluding words  "  or  of  any  adjoining  or  neighbouring  house  or 
building,"  are  taken  from  53  &  54  Vict.  c.  34,  s.  10.  The  rest  of 
the  section  is  taken  from  both  Acts  with  slight  amendments. 

It  is  worthy  of  notice  that  clause  (a)  relates  to  any  infectious 
disease,  while  clause  (b)  relates  only  to  a  dangerous  infectious 
disease,  an  expression  defined  by  s.  58,  ante,  p.  142.  Clause  (c) 
relates  to  any  dead  body. 

The  body  of  a  person  who  has  died  of  a  dangerous  infectious 
disease  may  be  retained  with  the  sanction  of  a  medical  practitioner 
or  of  the  medical  officer  of  health,  in  a  room  used  as  a  dwelling- 
place,  etc.    See  s.  72,  ante,  p.  161. 

The  concluding  words,  "  without  removal  to  the  mortuary," 
are  new. 

(6)  This  sub-section  is  taken  from  53  &  54  Vict.  c.  34,  s.  10. 

The  person  in  whose  house  the  dead  body  lies  is  bound  by 
common  law  to  inter  the  body  decently  (R.  v.  Price  (1884), 
12  Q.  B.  D.,  at  p.  252).  On  this  ground  it  iwas  held  that  the 
authorities  of  a  public  hospital,  and  not  the  guardians,  were  liable 
to  bury  a  person  who  had  died  in  the  hospital  (R.  v.  Steioart 
(1840),  12  A.  &  E.  773  ;  10  L.  J.  M.  C.  40).  An  executor  is  liable 
to  pay  funeral  expenses  (Brice  v.  Wilson,  cited  in  Green  v.  Salmon 
(1838),  8  A.  &  E.  348  ;  Rogers  v.  Price  (1829),  3  Y.  &  J.  28).  A 
husband  is  liable  for  the  expenses  of  burying  his  wife  {Jenhinit  v. 
Tticher  (1788),  1  H.  Bl.  91  ;  Amhrose  v.  Kerrisou  (1851),  10  C.  B. 
776  ;  20  L.  J.  C.  P.  135  ;  Bradshaw  v.  Beard  (1862),  12  C.  B. 
(x.s.)  344  ;  and  see  In  re  McMyn,  Liglithoii:ii  v.  McMyn  (1886). 
33  Ch.  D.  575  ;  55  L.  J.  Ch.  845  ;  55  L.  T.  (n.s.)  834  ; 
35  W.  R.  179).  A  parent  is  bound  to  provide  for  the  burial  of 
his  child  if  he  has  the  means,  but  not  if  he  has  no  means,  nor  is 
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he  bound  to  apply  for  relief  by  way  of  loan  from  the  guardians  to 
enable  him  to  do  so  {R.  v.  Vann  (1851),  21  L.  J.  M.  C.  39  ; 
15  Jur.  1090  ;  2  Den.  C.  C.  325). 
(c)  As  to  the  recovery  of  this  penalty,  see  s.  117,  post. 

90.— (1)  Any  sanitary  authority  may,  and  if  required 
by  the  county  council  shall,  provide  and  maintain  a 
proper  building  (otherwise  than  at  a  workhouse)  for 
the  reception  of  dead  bodies  during  the  time  required 
■to  conduct  any  post-mortem  examination  ordered  by 
a  coroner  or  other  constituted  authority,  and  may  make 
regulations  with  respect  to  the  management  of  such 
building  (a). 

(2)  Any  such  building  may  be  provided  in  connection 
with  a  mortuary,  but  this  enactment  shall  not  authorise 
the  conducting  of  any  post-mortem  examination  in  a 
mortuary  (6). 

(a)  This  sub-section  is  taken  from  29  &  30  Yict.  c.  90,  s.  28  (now 
repealed),  and  corresponds  to  s.  143  of  the  Public  Health  Act,  1875. 

The  sanitary  authority  may  make  regulations  for  the  manage- 
ment of  the  building.  These  regulations  do  not  require 
confirmation  like  byelaws. 

The  sanitary  authority  may  borrow  money  to  provide  a  pod- 
mortem  room.    See  s.  105,  post. 

The  Coroners  Act,  1887  (50  &  61  Yict.  c.  71),  s.  24,  provides 
that  when  a  place  has  been  provided  by  a  sanitary  authority  for 
the  reception  of  dead  bodies  during  the  time  required  to  conduct 
a  post-mortem  examination,  the  coroner  may  order  the  removal  ot 
a  dead  body  to  and  from  such  place  for  carrying  out  such 
examination,  and  the  cost  of  such  removal  shall  be  deemed  to 
be  part  of  the  expenses  incurred  in  and  about  the  holding  ot  an 
inquest. 

As  to  fees  to  the  honorary  medical  officer  of  a  cottage  hospital 
in  which  the  deceased,  being  an  inhabitant  of  the  district  was  a 
patient,  see  Horner  v.  Leivis  (1898),  62  J.  P.  345  ;  67  L.  J.  Q.  B. 
524  ;  78  L.  T.  (n.s.)  792. 

(I)  The  repealed  Act  provided  that  the  i)os«-moWem  room  should 
not  be  at  a  mortuary-house.  The  provision  m  the  text  is  an 
obvious  improvement. 

Power  to  91.  Any  sanitary  authorities  may,  with  the  approval 

TtiSies  of  the  county  council,  execute  their  duty  under  this  Act 

to  unite  for  ^ith  respect  to  mortuaries  and  buildings  for  post-mortem 

S'ortwy  examinations  by  combining  for  the  purpose  thereof,  or  by 
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«ontractiag  for  the  use  by  one  of  the  contracting  autho-    Sect.  91. 
rities  of  any   such  mortuary  or  building  provided  by 
^notlier  of  such  contracting  authorities,  and  may  so 
combine  or  contract  upon  such  terms  as  may  be  agreed 
upon. 

This  provision  is  new.  Two  or  more  authorities  may  agree  to 
provide  a  common  mortuary  ov  j^ost-mortem  room.  The  agreement 
may  provide  for  the  share  of  the  cost  to  be  contributed  by  each 
for  the  building  and  its  maintenance,  or  one  sanitary  authority 
may  provide  the  mortuary,  etc.,  and  permit  its  use  by  another  at 
such  charges  as  may  be  agreed  upon. 

92.  The  county  council  shall  provide  and  maintain  piace  for 
proper  accommodation  for  the  holding  of  inquests,  f^^^tl  ^nqSs. 
may  by  agreement  with  a  sanitary  authority  provide 

iind  maintain  the  same  in  connection  with  a  mortuary  or  a 
building  for  post-mortem  examinations  provided  by  that 
.authority,  or  with  any  building  belonging  to  that  autho- 
rity, and  may  do  so  on  such  terms  as  may  be  agreed  on 
with  the  authority. 

This  is  a  new  provision.    It  should  be  observed  that  the  section 
is  imperative. 

It  will  be  convenient  to  have  the  place  for  holding  inquests  in 
•connection  with  or  very  near  the  mortuary. 

See  the  note  to  s.  105  as  to  borrowing  money  for  this  purpose. 

The  provisions  of  this  Act  were  extended  by  s.  50  of  the  London 
County  Council  (General  Powers)  Act,  1897,  which  provides  that 
"  section  92  of  the  Public  Health  (London)  Act  1891  shall  be 
deemed  to  have  authorised  and  shall  authorise  sanitary  authorities 
■upon  such  terms  as  may  be  agreed  upon  between  such  sanitary 
a,uthorities  and  the  council  to  provide  and  maintain  accommodation 
for  the  holding  of  inquests  in  connection  with  a  mortuary  or  other 
building  belonging  to  such  sanitary  authority." 

93.  — (1)  (a)  The  county  council  may  provide  and  fit  Mortuary  for 
•up  in  London  one  or  two  suitable  buildings  to  which  dead  1^"^^™ 
bodies  found  in  London  and  not  identified,  together  with 

any  clothing,  articles,  and  other  things  found  with  or  on 
such  dead  bodies,  may  on  the  order  of  a  coroner  be 
removed,  and  in  which  they  may  be  retained  and  pre- 
.served  with  a  view  to  the  ultimate  identification  of  such 
-dead  bodies. 

N  2 


180 


The  Public  Health  (London)  Act,  L891. 


Sect.  93.       (2)  A  Secretary   of  State  (h)  may  make  regulations 
as  to — 

(a)  The  manner  in  which  and  conditions  subject  to- 

which  any  such  bodies  shall  be  removed  to  any 
such  building,  and  the  payments  to  be  made 
at  such  building  to  persons  bringing  any 
unidentified  dead  body  for  reception  ;  and 

(b)  The  fees  and  charges  to  be  paid  upon  the  removal 

or  interment  of  any  such  dead  body  which  has 
been  identified  after  its  reception,  and  the  per- 
sons by  whom  such  fees  and  payments  are  to  be 
made,  and  the  manner  and  method  of  recovering 
the  same  ;  and 

(c)  The  disposal  and  interment  of  any  such  bodies. 

(3)  The  county  council  may  provide  at  the  said  build- 
ings all  such  appliances  as  they  think  expedient  for  the 
reception  and  preservation  of  bodies,  and  may  make 
regulations  (subject  to  the  provisions  aforesaid)  as  to  the 
management  of  the  said  buildings  and  the  bodies  therein, 
and  as  to  the  conduct  of  persons  employed  therein  or 
resorting  thereto  for  the  purpose  of  identifying  any 
body  (c). 

(4)  Subject  to  and  in  accordance  with  such  regulations 
as  may  be  made  by  a  Secretary  of  State,  any  such  body 
found  in  London  may  (on  the  order  in  writing  of  a 
coroner  holding  or  having  jurisdiction  to  hold  the  inquest 
on  the  same)  be  removed  to  any  building  provided  under 
this  section,  and  subject  as  aforesaid  the  inquest  on  any 
such  body  shall  be  held  by  the  same  coroner  and  in  the 
same  manner  as  if  the  said  building  were  within  the  district 
of  such  coroner  (d). 

(a)  This  section  replaces  s.  22  of  the  London  Council  (General 
Powers)  Act,  1890  (53  &  54  Vict.  c.  ccxliii).  No  such  building 
.as  is  mentioned  in  the  section  has  yet  been  provided. 

(h)  There  is  no  definition  in  this  Act  of  the  expression 
"  Secretary  of  State."  It  usually  is  defined  to  mean  one  of  his 
Majesty's  Principal  Secretaries  of  State,  and  practically  means  the 
Home  Secretary. 

(c)  These  regulations  are  not  byelaws,  and  do  not  require 
confirmation. 
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The  provisions  referred  to  are  the  regulations  made  by  the    Sect.  93. 
Secretary  of  State  under  sub-s.  (2).  Notk 

(d)  This  provision  was  necessary,  for  an  inquest  is  held  by  the 
coroner  of  the  district  where  the  body  is,  and  under  this  section 
a  body  might  be  moved  from  the  district  of  one  coroner  to  the 
district  in  which  the  building  is  situate. 

No  action  has  been  taken  by  the  London  County  Council  or 
Secretary  of  State  under  this  section. 

Byelaios  as  to  Houses  Let  in  Lodgings  (a). 

94. — (1)  Every  sanitary  authority  shall  make  and  Power  of 
•enforce  such  byelaws  (6)  as  are  requisite  for  the  following  authority 
matters  ;  (that  is  to  say,)  to  make 

(a)  For  fixing  the  number  of  persons  who  may  occupy  I'o^^g^^!  ^° 

a  house  or  part  of  a  house  which  is  let  in  lodgings  houses, 
or  occupied  by  members  of  more  than  one  family, 
and  for  the  separation  of  the  sexes  in  a  house  . 
so  let  or  occupied  (c)  : 

(b)  For  the  registration  of  houses  so  let  or  occupied  : 

(c)  For  the  inspection  of  such  houses  : 

(d)  For  enforcing  drainage  for  such  houses,  and  for 

promoting  cleanliness  and  ventilation  in  such 
houses (d)  : 

(e)  For  the  cleansing  and  lime-washing  at  stated  times 

of  the  premises  : 

(f)  For  the  taking  of  precautions  in  case  of  any  infectious 

disease  {e) . 

(2)  This  section  shall  not  apply  to  common  lodging-  14  &  15  Vict, 
houses  within  the  Common  Lodging-Houses  Act,  1851,  ig'^';^^  yj^^ 
■or  any  Act  amending  the  same  (/) .  o.  41. 

(a)  This  section  replaces  29  &  30  Vict.  c.  90,  s.  35,  and  37  & 
38  Vict.  c.  89,  s.  47  (now  repealed).  It  corresponds  to  s.  90  of  the 
Public  Health  Act,  1875,  as  amended  by  48  &  49  Vict.  c.  72,  s.  8. 
It  differs  in  some  particulars  from  all  these  enactments. 

In  recent  decisions  of  the  Court  of  Appeal  a  distinction  has  What  are 
been  drawn  between  houses  which  are  let  in  separate  tenements,  houses  let  in 
the  landlord  retaining  no  control  over  the  house  ;  and  houses  in  lodgings, 
which,  though  some  or  all  of  the  rooms  are  let,  the  landlord  I'esides 
personally  or  by  an  agent,  or  otherwise  exercises  some  control. 
The  tenants  of  the  tenements  in  the  former  case  were  held  not  to 
be  lodgers  within  the  meaning  of  the  Registration  Acts  {Bradley  v. 
Baylis  (1881),  8  Q.  B.  D.  194  ;  45  J.  P.  847  ;  51  L.  J.  Q.  B.  183  ; 
40  L.  T.  (N.s.)  253  ;  30  W.  R.  823  ;  AncJcetill  v.  Baylis  (1882), 
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  (n.s.)  343 ;  31  W.  U.  233).    These  decisions  appear  to  be  of 

NoTK.       general  application,  and,  if  so,  they  will  limit  the  number  of 
houses  to  which   this   section  applies.    In  Bradley  v.  BayJis 
Jessel,  M.E.,  made  the  following  observations:  "First  of  all, 
take  the  case  of  a  lodr/er.    It  seems  to  me,  as  to  unfurnished 
lodgings  (and  I  will  only  deal  with  unfurnished  lodgings,  as  it  is 
the  only  class  of  cases  with  reference  to  which  questions  are  likely 
to  arise),  where  the  owner  of  the  house  does  not  let  the  Avhole  of 
it,  but  retains  a  part  of  his  own  residence  and  resides  there,  and 
when  he  does  not  let  out  the  passages,  staircase,  and  outer  door, 
but  gives  to  the  inmates  merely  a  right  of  ingress  and  egress,  and 
retains  to  himself  the  general  control,  with  the  right  of  interfering 
— I  do  not  mean  an  actual  interference,  but  a  right  to  interfere,, 
a  right  to  turn  out  trespassers,  and  so  on — there  I  consider  such 
owner  is  the  occupying  tenant  of  the  house,  and  the  inmate, 
whether  he  has  or  has  not  the  exclusive  use  of  the  room,  is  a 
lodger.    That  is  one  extreme  case.    Now,  I  take  another  case, 
where  the  landlord  lets  out  the  whole  of  the  house  into  separate 
apartments,  and  lets  out  each  floor  separately,  so  as  to  demise  the 
passages,  reserving  simply  to  each  inmate  of  the  upper  floors  the 
right  of  ingress  and  egress  over  the  lower  passages,  but  parts 
entirely  with  the  whole  legal  ownership  for  the  time  demised  and 
retains  no  control  over  the  house  ;  there,  in  my  opinion,  the 
inmates  are  occupying  tenants,  and  are  capable  of  being  rated  as 
such.    That  is  an  extreme  case  on  the  other  side.    There  will  be 
an  immense  number  of  intermediate  cases,  which,  as  I  said  before, 
can  only  be  dealt  with  as  they  arise.    Take  such  a  case  as  the 
fii-st  of  those  before  us.    Does  it  make  any  difference  that  the 
inmates  have  latch-keys  to  the  outer  door  and  also  keys  to  the 
inner  door?    I  think  not.    Does  it  make  any  difPerence  that 
the  landlord  does  not  reside  there  personally,  but  has  resident 
servants  who  occupy  on  his  behalf  part  of  the  house?    I  think 
not.    I  think  that  the  inmates  are  still  lodgers.     Does  it  make 
any  difiEerence  that  the  landlord  does  or  does  not  repair  ;  I  thmk 
not  :  they  are  still  lodgers."    See  also  PhilU2)s  v.  Senson  (18/7) 
3  C  P.  D.  26  ;  42  J.  P.  137  ;  47  L.  J.  C.  P.  273  ;  37  L.  T.  (n.s.) 
432  •  26  W.  E.  214;  Morton  v.  Palmer  (1882),  9  Q.  B.  89 
46  J.  P.  150  ;  51  L.  J.  Q.  B.  307  ;  46  L.  T.  (n.s.)  285  ;  30  W  E. 
115  :  Ness  v.  Stephenson  (18S2),  9  Q.  B.  D.  245  ;  47  J.  P.  134. 
In  the  latter  case  it  was  held  that  if  the  landlord,  reserving  a 
room  in  a  house,  lets  the  rest  of  it  to  a  person,  but  retains  such 
control  and  dominion  over  it  as  is  usually  retained  by  masters  ot 
houses  let  in  lodgings,  the  relation  of  landlord  and  lodger  may 
exist  between  the  parties  within  the  meaning  of  the  Lodgers. 
Goods  Protection  Act,  1871  (34  &  35  Vict.  c.  79),  although  the 
lodger  has  the  right  of  exclusively  occupying  the  greater  part  ot 
the  premises  and  has  separate  and  uncontrolled  power  of  ingress 
and  egress,  and  neither  the  landlord  nor  his  agent  sleeps  or 
resides  in  the  house  and  his  lodger  acts  as  caretaker  of  the  pa 
reserved  ;  and  that  the  existence  of  the  relationship  of  bndloid 
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and  lodger  is  a  question  of  fact.  In  a  recent  case  decided  with  Sect.  9 
reference  to  that  Act,  the  appeUant  occupied  the  first  floor  and  — — 
basement  :of  premises  at  a  yearly  rent,  carrying  on  the  business 
of  a  publisher  there,  but  sleeping  and  residing  elsewhere.  He  had 
no  key  of  the  outer  door,  which  was  under  the  control  of  his 
immediate  landlord,  who  admitted  him  every  morning.  It  was 
held  that  he  was  not  a  lodger.  A  lodger  in  the  popular  sense  ot 
the  word  means  one  who  sleeps  on  the  premises  (Heawood  v.  Bone 
(1884),  13  Q.  B.  D.  179  ;  48  J.  P.  710  ;  51  L.  T.  (n.s.)  125). 

Where  an  occupier  is  entitled  to  and  has  the  sole  and  exclusive 
use  and  occupation  of  part  of  a  house,  the  fact  that  his  landlord 
is  resident  in  the  house  does  not  exclude  the  occupier,  other 
conditions  being  fulfilled,  from  the  franchise  as  an  inhabitant 
occupier,  if  the  landlord  retains  no  control  over  the  part  of  the 
house.  In  other  words,  such  a  person  may  be  an  occupier  as 
distinguished  from  a  lodger  (Kent  v.  Fittall,  [1906]  1  K.  B.  60  ; 
69  J.  P.  428  ;  75  L.  J.  K.  B.  310  ;  94  L.  T.  (n.s.)  76  ;  54  W.  E. 
925  •  22  T  L  R.  63  ;  4  L.  G.  R.  36).  And  see  Douglas  v.  Smith, 
[1907]  2  K.  B.  568  ;  71  J.  P.  433  ;  76  L.  J.  K.  B.  969  ;  96  L.  T. 
826  ;  23  T.  L.  R.  612  ;  5  L.  G.  R.  1004. 

A  block  of  artizans'  dwellings  where  the  landlord  does  not 
reside,  and  which  is  divided  into  tenements  each  of  which  is 
occupied  by  one  family,  is  not  a  house  "  let  in  lodgings  or  occupied 
by  members  of  more  than  one  family  "  within  the  meaning  of  this 
section,  and  a  sanitary  authority  has  therefore  no  power  to  make 
byelaws  for  the  regulation  of  such  a  huMing  (Weatheritt  v.  Cantlay, 
[1901]  2  K.  B.  285  ;  65  J.  P.  644  ;  70  L.  J.  K.  B.  799  ;  84  L.  T. 
768  ;  49  W.  R.  568). 

An  ordinary  six-roomed  house,  not  specially  constructed  to  be 
let  in  separate  tenements,  having  one  common  internal  staircase 
and  one  front  door,  each  floor  of  which  is  let  to  and  occupied  by 
a  separate  family,  the  landlord  living  elsewhere,  and  only  attending 
once  a  week  to  collect  rents,  is  a  house  occupied  by  more  than 
one  family  within  the  foregoing  section  {Kyffin  v.  Simmons  (1903), 
67  J.  P.  227  ;  1  L.  a.  R.  381). 

The  Merchant  Shipping  Act,  1894  (57  &  58  Yict.  c.  60),  s.  214,  Seamen's 
provides  as  follows  :  lodging- 
^  hovises 

(1)  A  local  authority  hereinafter  mentioned  whose  district  includes  a 
seaport  may.  with  the  approval  of  the  Board  of  Trade,  make  byelaws 
relating  to' seamen's  lodging-houses  in  their  district,  and  those  byelaws 
shall  be  binding  upon  all  persons  keeping  houses  in  which  seamen  are 
lodged  and  upon  the  owners  thereof  and  persons  employed  therein. 

(2)  The  byelaws  shall  amongst  other  things  provide  for  the  licensing, 
inspection,  and  sanitary  conditions  of  seamen's  lodging-houses,  for  the 
publication  of  the  fact  of  a  house  being  licensed,  for  the  due  execution 
of  the  byelaws,  for  preventing  the  obstruction  of  persons  engaged  in 
securing  that  execution,  for  the  preventing  of  persons  not  duly  licensed 
holding  themselves  out  as  keeping  or  purporting  to  keep  licensed  houses, 
and  for  the  exclusion  from  licensed  houses  of  persons  of  improper 
character,  and  shall  impose  suflScient  fines  not  exceeding  fifty  pounds  for 
the  breach  of  any  byelaw. 


184 


The  Public  Health  (London)  Act,  1891. 


Sect.  94.        (B)  The  byelaws  shall  come  into  force  from  a  date  therein  named,  and 

  shall  be  published  in  the  London  Gazette  and  in  one  newspaper  at  the 

Note.       least  circulating  in  the  district,  and  designated  by  the  Board  of  Trade. 

(4)  If  the  local  authority  do  not  within  a  time  in  each  case  named  by 
the  lioard  of  Trade  make,  revoke,  or  alter,  any  byelaws  under  this  section, 
the  Board  of  Trade  may  do  so. 

(6)  Whenever  her  Majesty  in  Council  orders  that  in  any  district  or 
any  part  thereof  none  but  persons  duly  licensed  in  pursuance  of  byelaws 
under  this  section  shall  keep  seamen's  lodging-houses  or  let  lodgings  to 
seamen  from  a  date  therein  named,  a  person  acting  in  contravention  of 
that  order  shall  for  each  offence  be  liable  to  a  fine  not  exceeding  one 
hundred  pounds. 

(6)  A  local  authority  may  defray  all  expenses  incurred  in  the  execution 
of  this  section  out  of  any  funds  at  their  disposal  as  sanitary  authority, 
and  fines  recovered  for  a  contravention  of  this  section  or  of  any  byelaw 
under  this  section  shall  be  paid  to  such  authority  and  added  to  those  funds. 

(7)  In  this  section  the  expression  "  local  authority "  means  in  the 
administrative  county  of  London  the  county  council  .  .  .  and  the 
expression  "district"  means  the  area  under  the  authority  of  such  local 
authority. 

Byelaws  under  this  Act  have  been  made  by  the  London  County 
Council.  These  were  approved  by  the  Boai'd  of  Trade  on  August 
16th,  1901. 

(h)  As  to  the  making  of  byelaws,  see  s.  114,  jwst.  The  Local 
Government  Board  have  issued  model  byelaws  under  the  corre- 
sponding section  of  the  Public  Health  Act,  1875.  See  Mackenzie 
and  Handford's  Model  Byelaws,  Vol.  I.,  p.  445.  In  the  memo- 
randum prefixed  to  these  byelaws,  it  is  stated  that  the  Board  have 
had  regard  to  the  judgment  of  Grove,  J.,  in  Langdon  v.  Broadbent 
(1877),  42  J.  P.  56  ;  37  L.  T.  (n.s.)  434,  and  have  exempted  from 
the  operation  of  the  byelaws  certain  houses  let  in  lodgings,  which, 
from  their  character,  are  not  likely  to  require  supervision.  The 
memorandum  states  that  the  exemption  clause  consists  of  two 
sections,  of  which  one  relates  to  unfurnished,  and  the  other  to 
furnished  lodgings.  It  assumes  that  all  houses  below  a  certain 
rateable  value  will,  if  let  in  lodgings  or  occupied  by  members  of 
more  than  one  family,  be  within  the  scope  of  the  byelaws.  In 
the  case  of  houses  of  higher  rateable  value,  the  clause  confers 
exemption  if  the  rent  of  each  lodger  exceeds  a  certain  minimum. 
It  will  rest  with  the  local  authority  when  framing  byelaws  upon 
the  basis  of  the  model  series,  to  determine  what  limits  of  rateable 
value  or  rent  the  circumstances  of  their  district  may  render  it 
desirable  to  prescribe. 

Byelaws  based  upon  this  model  series  are  in  force  in  the  city  of 
London,  and  in  each  of  the  metropolitan  boroughs  except  Chelsea. 

As  to  the  reasonableness  of  a  byelaw  applying  to  houses  let 
in  lodgings,  see  Roots  v.  Beaumont  {1^9>Q),  51  J.  P.  197,  cited  in 
note  (c),  infra.  A  byelaw  made  by  a  metropolitan  borough  council 
under  this  section  provided  that  the  landlord  of  a  lodging-house 
should  in  the  first  week  of  April  in  every  year  cause  every  part 
of  the  premises  to  be  cleansed  -.—  Jleld,  that  the  byelaw  was 
unreasonable  and  void,  inasmuch  as  it  did  not  provide  for  notice 
to  be  given  to  the  landlord  before  the  commencement  of  the 
proceedings  {SiUes  v.  GallnsJd,  [1904]  1  K.  B.  G15  ;  68  J.  P.  183  ; 
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73  L.  J.  K.  B.  485  ;  90  L.  T.  437  ;  52  W.  E.  462  ;  20  T.  L.  R.  Sect.  94. 
219  ;  2  L.  G.  R.  341).  

A  byelaw  made  by  the  London  County  Council  under  s.  39  of  JNote. 
this  Act  is  unreasonable  and  void  if  it  does  not  provide  for  notice 
to  the  person  complained  against  before  the  commencement  of 
proceedings  (Nokes  v.  Islington  Borouc/h  Council,  [1904]  1  K.  B. 
610  ;  f)8  J.  P.  95  ;  73  L.  j.  K.  B.  100  ;  90  L.  T.  22  ;  52  W.  R. 
399  ;  20  T.L.R.  95  ;  2  L.  G.  R.  334). 

A  byelaw  was  made  under  this  section  in  the  following  terms  : 

Subject  to  the  provisions  of  these  byelaws,  the  landlord  of  a 
lodging-house  shall,  in  the  month  of  April,  May  or  June  in  every 
year,  cause  every  part  of  the  premises  to  be  cleansed "  ;  and 

landlord  "  was  defined  as  meaning  the  person  for  the  time  being 
receiving  the  rack-rent  of  the  lodging-house,  whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other  person,  or  who  would 
so  receive  the  same  if  such  premises  were  let  at  a  rack-rent.  The 
appellant,  who  was  the  owner  of  a  lodging-house  which  was  let  to 
a  tenant,  was  convicted  of  having  failed  to  comply  with  the  byelaw 
as  to  cleansing  the  lodging-house.  The  appellant  had  no  right  to 
enter  the  premises  : — Held,  that  the  conviction  must  be  quashed, 
as  the  byelaAv  was  unreasonable,  inasmuch  as  it  required  the  land- 
lord of  the  lodging-house  to  cause  the  work  of  cleansing  to  be 
done  although  he  might  not  be  able  to  do  this  without  committing 
a  trespass  (Arlidge  v.  Islington  Borough  Council,  [1909]  2  K.  B. 
127  ;  73  J.  P.  301  ;  78  L.  J.  K.  B.  553  ;  25  T.  L.  R.  470). 

Prior  to  the  passing  of  the  Act  nearly  all  the  sanitary  authorities 
in  London  had  made  regulations  under  s.  35  of  the  Sanitary  Act, 
1866,  for  which  the  provisions  in  the  above  section  are  now 
substituted,  and  these  regulations  were  kept  in  force  by  s.  142  (2)  (b) 
of  the  present  Act.  Where  no  such  regulations  are  in  force  the 
sanitary  authority  must  make  byelaws  under  s.  94  (1). 

(c)  The  provision  for  the  separation  of  the  sexes  did  not  occur 
in  29  &  30  Vict.  c.  90,  s.  35,  though  it  does  occur  in  s.  90  of  the 
Public  Health  Act,  1875.  In  the  model  series  above  mentioned 
the  Local  Government  Board  have  deemed  it  inexpedient  to 
provide  for  a  vai'iation  of  the  number  of  occupants  or  for  the 
separation  of  the  sexes.  The  omission  of  the  latter  provision  is 
due  "  to  the  doubt  which  the  Board  have  entertained  as  to  how 
far  this  desirable  object  can  be  practically  attained,  in  view  of 
the  ordinary  conditions  of  life  in  lodgings  of  the  poorer  class. 
When,  hovrever,  the  local  authority  are  satisfied  that  a  rule  on 
this  subject  can  be  enforced  without  hardship,  as,  for  instance,  in 
cases  where  it  is  found  that  individual  holdings  in  the  lodging- 
houses  of  a  district  generally  comprise  two  or  more  rooms,  the 
Board  will  readily  co-operate  with  the  authority  in  framing  a 
byelaw  to  provide  for  the  separation  of  the  sexes." 

A  byelaw  made  under  the  corresponding  provisions  of  the  Public 
Health  Act,  1875,  required  certain  particulars  to  be  furnished  to 
the  local  authority  by  the  occupiers  of  houses  let  in  lodgings  or 
occupied  by  members  of  more  than  one  family.  The  defendant 
was  charged  under  this  byelaw,  and  it  was  proved  that  she  was 
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Sect.  94.    the  tenant  of  a  house,  subletting  unfurnished  rooms  to  one  person 

  and  occupying  the  rest  of  the  house  herself.    It  was  held  on  a 

Note.  case  stated  that  the  house  was  a  lodging-house  within  the  meaning 
of  the  byelaw,  and  that  there  was  nothing  unreasonable  in  a  byelaw 
applying  to  such  a  house  {Roots  v.  Beaumont  (1886),  51  J.  P.  197). 

((/)  The  words  of  the  repealed  Act  were  "  for  enforcing  therein 
the  provision  of  privy  accommodation,  and  .other  appliances  and 
means  of  cleanliness  in  proportion  to  the  numljer  of  lodgers  and 
occupiers."  Having  regard  to  the  powers  conferred  by  this  Act 
upon  the  sanitary  authority  with  regard  to  the  providing  of  water- 
closets,  it  seems  to  have  been  thought  unnecessary  to  repeat  that 
provision  in  the  byelaws. 

(e)  This  clause  did  not  occur  in  29  &  30  Vict.  c.  90,  s.  35  (now 
repealed),  though  it  does  occur  in  the  Public  Health  Act,  1875,  s.  90. 

(/)  The  Common  Lodging-Houses  Acts  (14  &  15  Vict.  c.  28, 
and  16  &  17  Vict.  c.  41)  were  repealed  by  the  Public  Health  Act, 
1875,  except  so  far  as  relates  to  the  metropolitan  police  district, 
and  they  are  still  in  force  in  that  district.  The  metropolitan 
police  district,  as  provided  by  10  Geo.  4,  c.  44,  ss.  4,  34,  and 
extended  by  Orders  in  Council  under  2  &  3  Vict.  c.  47,  s.  2,  now 
includes  the  county  of  London  exclusive  of  the  city  and  its 
liberties,  the  county  of  Middlesex,  the  county  boroughs  of  Croydon 
and  West  Ham,  and  certain  parishes  and  places  in  the  counties  of 
Surrey,  Kent,  Herts,  and  Essex. 

These  Acts  contain  no  definition  of  a  common  lodging-house. 
CocKBURM,  L.C.J,  and  Lord  Hathekley,  when  law  officers  of  the 
Crown,  advised  the  General  Board  of  Health  in  1853,  thus  :  "  It 
may  be  difficult  to  give  a  precise  definition  of  the  term  '  common 
lodging-house '  ;  but  looking  to  the  preamble  and  general  provi- 
sions of  the  Act  (14  &  15  Vict.  c.  28),  it  appears  to  us  to  have 
reference  to  that  class  of  lodging-house  in  which  persons  of  the 
poorer  class  are  received  for  short  periods,  and,  though  strangers 
to  one  another,  are  allowed  to  inhabit  one  common  room.    We  are 
of  opinion  that  it  does  not  include  hotels,  inns,  publichouses,  or 
lodgings  let  to  the  upper  and  middle  classes."    They  afterwards 
explained  the  passage  as  to  strangers  thus  :  "  Our  obvious  inten- 
tion was  to  distinguish  lodgers  promiscuously  brought  together 
from  members  of  one  family  or  household."    And  they  added 
that,  in  their  opinion,  "  the  period  of  letting  is  unimportant  in 
determining  whether  a  lodging-house  comes  under  the  Act  now  in 
question."    In  the  memorandum  prefixed  to  the  model  byelaws 
issued  by  the  Local  Government  Board  under  s.  80  of  tJie  Public 
Health  Act,  1875,  it  is  stated  that,  so  far  as  the  foregoing 
definition  of  a  common  lodging-house  rests  upon  the  basis  of  the 
habitation  of  a  common  room  by  lodgers  who  are  strangers  to 
one  another  in  the  sense  of  not  being  members  of  one  family 
or  household,  it  may  be  inferred  that  this  characteristic  equally 
distinguishes  the  common  lodging-houses  to  which  this  Act  applies  j 
and  that  such  an  inference  receives  support  from  the  terms  of  s.  87 
of  that  Act. 
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In  Lancjdon  v.  Broadhent  (1877),  42  J.  P.  5G  ;  37  L.  T.  (n.s.) 
434,  it  was  held  that  a  lodging-house  where  hawkers  and  persons 
of  a  similar  class  were  received,  staying  for  various  periods, 
having  their  meals  in  one  room  and  paying  Qd.  a  night,  was  a 
lodging-house  within  the  above  section.  Grove,  J .,  said  :  "  Each 
case  must  be  decided  on  its  own  facts.  There  may  be  lodging- 
houses  resorted  to  by  a  higher  class  of  persons  to  which  the  term 
'  common  lodging-house '  would  not  be  applicable.  The  case 
does  not  find  whether  the  lodgers  occupied  separate  sleeping 
apartments.  But  I  do  not  think  it  is  necessary  to  show  that  the 
lodgers  are  all  herded  together  in  order  to  bring  the  case  within 
the  statute.  Even  if  a  common  room  is  necessary  to  constitute  a 
common  lodging-house,  the  evidence  here  shows  that  they  all  took 
their  meals  together."  And  see  Halligan  v  Ganly  (1868),  19  L.  T. 
(K.s.)  268. 

Section  3  of  the  Common  Lodging-Houses  Act,  1853,  provides 
that  a  person  shall  not  keep  a  common  lodging-house  or  receive 
a  lodger  therein  until  the  house  has  been  inspected  and  approved 
for  that  purpose  by  some  officer  appointed  in  that  behalf  by  the 
local  authority  and  has  been  registered.  The  appellant  opened 
and  kept  a  lodging-house  for  the  reception  of  male  lodgers,  who 
slept  in  one  common  room  capable  of  accommodating  100  persons. 
The  lodgers  were  charged,  at  the  discretion  of  the  manager,  a 
sum  not  exceeding  4cZ.  per  night  for  bed,  supper,  and  breakfast  ; 
but  the  house  was  maintained,  not  for  the  purpose  of  gain,  but  for 
the  accommodation  of  the  poorest  class  of  persons  only,  partly 
with  a  charitable  and  partly  with  a  religious  object.  The  house 
had  not  been  inspected  or  approved  by  the  officer  of  the  local 
authority,  nor  was  it  registered.  The  appellant  having  been  surn- 
moned  and  convicted  for  keeping  a  common  lodging-house  in 
contravention  of  the  provisions  of  the  above  section,  it  was  held 
that  the  house,  being  maintained  as  a  charitable  institution  and 
not  for  purposes  of  gain,  was  not  a  common  lodging-house 
within  the  meaning  of  the  Act,  and  that  the  conviction  could 
not  be  supported.  Mathev\^,  J.,  said  :  "  A  common  lodging- 
house  in  its  ordinary  sense  means  a  lodging-house  kept  by  some- 
body for  the  purpose  of  profit,  and  open  to  all  comers,  whether 
of  a  certain  class  or  not.  It  is  to  lodging-houses  of  that  descrip- 
tion that  the  legislature  has  confined  itself.  But  this  particular 
institution  presents  neither  of  these  conditions"  (Booth  \.  Ferreti 
(1890),  25  Q.  B.  D.  87  ;  55  J.  P.  7  ;  59  L.  J.  M.  C.  136  ; 
(;  T.  L.  E.  337). 

This  decision,  which  at  one  time  was  regarded  as  overruled  by 
later  cases,  is  again  restored  by  the  most  recent  decision.  A 
common  lodging-house  is  that  class  of  lodging-house  in  which 
persons  of  the  poorer  class  are  received  for  short  periods,  and, 
although  strangers  to  one  another,  are  allowed  to  inhabit  one 
common  room,  and  the  fact  that  such  a  house  is  not  carried  on  as 
a  business  for  the  sake  of  profit,  but  as  a  humane  and  charitable 
enterprise,  does  not  take  it  out  of  the  measure  of  sanitary  protec- 
tion provided  by  the  Acts,  or  prevent  it  being  a  common  lodging- 
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Sect.  94.     house  within  their  meaning.    The  question  is  not,  with  what 

  object,  or  prompted  by  what  motive,  the  house  is  carried  on,  but 

Note.  whether  the  house  is  such,  and  is  so  carried  on  as  a  lodging-house, 
as  to  be  within  the  provisions  of  the  Acts  (Lor/sdon  v.  Booth. 
[1900]  1  Q.  B.  401  ;  G4  J.  P.  Ifi5  ;  G9  L.  J.  Q.  B.  1  ;  81  L.  T. 
G02  ;  48  W.  R.  266).  The  fact  that  separate  sleeping  accom- 
modation by  means  of  cubicles,  the  other  rooms  being  used  in 
common,  is  afforded  to  lodgers  at  charges  above  the  ordinary  rate 
paid  in  common  lodging-houses  at  an  institution  promoted  by 
benevolent  persons  for  the  benefit  of  a  class  of  poor  persons 
superior  to  the  "dosser"  class,  does  not  render  such  institution 
any  the  less  a  "  common  lodging-house,"  nor  exempt  it  from 
registration  and  inspection  (Logsdon  v.  Trotter,  [1900]  1  Q.  B. 
617  ;  64  J.  P.  421  ;  69  L.  J.  Q.  B.  .312  ;  82  L.  T.  (n.s.)  151  ; 
48  W.  R.  .865  ;  19  Cox  C.  C.  460). 

The  cases  of  Loqsdon  v.  Booth  and  Logsdon  v.  Trotter  were 
followed  in  GUhert  v.  Jones,  [1905]  2  K.  B.  691  ;  69  J.  P.  392  ; 
74  L.  J.  K.  B.  929  ;  93  L.  T.  (n.s.)  520  ;  54  W.  R.  94  ;  21  T.  L.  R. 
709  ;  3  L.  Gr.  R.  987.  But  all  these  must  now  be  regarded  as 
overruled  by  Parherv.  Talbot,  [1905]  2  Ch.  643  ;  75  L.J.  Ch.  8  ; 
93  L.  T.  (N.s.)  522  ;  54  W.  R.  132  ;  22  T.  L.  R.  10.  There  it 
Avas  held  that,  having  regard  to  the  definition  of  a  common  lodging- 
house  in  s.  3  of  the  Common  Lodging-Houses  (Ireland)  Act,  1860, 
as  a  house  in  which  persons  are  harboured  or  lodged  for  hire, 
etc.,  a  house  used  for  lodging  persons  of  the  poorest  class,  which 
is  carried  on  as  a  charitable  institution,  without  taking  any  payment 
from  those  admitted  was  not  a  common  lodging-house. 

By  the  County  of  London  (Common  Lodging-Houses)  Order, 
1894,  which  was  confirmed  by  the  Local  G-overnment  Board's 
Provisional  Orders  (Confirmation)  (No.  12)  Act,  1894  (57  & 
58  Yict.  c.  cxxiv),  the  powers,  duties  and  liabilities  of  the  Com- 
missioner of  Police  of  the  metropolis,  or  of  any  Assistant 
Commissioner  of  Police  of  the  metropolis,  nominated  by  one  of 
his  Majesty's  Principal  Secretaries  of  State,  as  the  local  authority 
for  executing  within  so  much  of  the  metropolitan  police  district  as 
is  comprised  within  the  administrative  county  of  London,  the 
unrepealed  provisions  of  the  Common  Lodging-Houses  Act,  1851, 
and  the  Common  Lodging-Houses  Act,  1853,  Avere  transferred 
to  the  London  County  Council  as  from  November  1st,  1894. 

Tents  and  Vans. 

Tents  and  95. — (1)  A  tent,  van,  shed,  or  similar  structure  used 
vans  used  for        i^^^^jan  habitation,  which  is  in  such  a  state  as  to  be 

numan  i  • 

liabitation.  a  nuisauce  or  injurious  or  dangerous  to  health,  or  is  so 
overcrowded  as  to  be  injurious  or  dangerous  to  the 
health  of  the  inmates,  whether  or  not  members  of  the 
same  family,  shall  be  a  nuisance  liable  to  be  dealt  with 
summarily  under  this  Act  (a). 
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(2)  A  sanitary  authority  may  make  byelaws  for  pro-    Sect.  95. 
motino-   cleanliness  in,  and  the  habitable  condition  of 

tents,  vans,  sheds,  and  similar  structures  used  for  human 
habitation,  and  for  preventing  the  spread  of  infectious 
disease  by  the  persons  inhabiting  the  same,  and  generally 
for  the  prevention  of  nuisances  in  connection  with  the 
same  (J>), 

(3)  Where  any  person  duly  authorised  by  a  sanitary 
authority  or  by  a  justice  has  reasonable  cause  to  suppose 
either — 

(a)  That  any  tent,  van,  shed,  or  similar  structure  used 

for  human  habitation  is  in  such  a  state  or  so 
overcrowded  as  aforesaid,  or  that  there  is  any 
contravention  therein  of  any  byelaw  made  under 
this  section  ;  or 

(b)  That  there  is  in  any  such  tent,  van,  shed,  or  struc- 

ture any  person  suffering   from  a  dangerous 

infectious  disease, 
he  may  enter  by  day  such  tent,  van,  shed,  or  structure, 
and  examine  the  same  and  every  part  thereof  in  order  to 
ascertain  whether  such  tent,  van,  shed,  or  structure  is  in 
such  a  state  or  so  overcrowded  as  aforesaid,  or  whether 
there  is  therein  any  such  contravention,  or  a  person 
suffering  from  a  dangerous  infectious  disease,  and  the 
provisions  of  this  Act  with  respect  to  the  entry  into  any 
premises  by  an  officer  of  the  sanitary  authority  shall 
apply  to  the  entry  by  any  person  duly  authorised  as 
aforesaid  (c). 

(4)  Nothing  in  this  section  shall  apply  to  any  tent,  van, 
shed,  or  structure  erected  or  .  used  by  any  portion  of  her 
Majesty's  naval  or  military  forces. 

(a)  This  provision  is  similar  to  that  contained  in  s.  9  of  48  & 
4'J  Vict.  c.  72,-  which  applied  to  the  metropolis.  Its  eiSect  is  to 
bring  tents,  vans,  sheds,  etc.  used  for  human  habitation  within 
the  nuisance  sections  of  this  Act  (ss.  1 — 14),  as  if  they  were 
"premises"  within  the  meaning  of  s.  2  (1),  (a)  and  (e).  It  will, 
therefore,  be  the  duty  of  the  sanitary  authority  to  include  tents, 
vans,  etc.  in  the  inspection  of  the  district,  and  to  enforce  the 
provisions  of  the  Act  as  required  by  s.  1,  ante,  p.  1. 
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Sect.  95.        {h)  As  to  the  making  of  these  byelaws,  see  s.  114,  jjost. 
■^^^j,  Byelaws  based  upon  the  Local  Government  Board's  model  series 

of  byelaws  are  in  force  in  Battersea,  Stepney  and  Woolwich. 

(c)  For  the  meaning  of  the  expression  "  dangerous  infectious 
disease,"  see  s.  56  (8),  aide,  p.  13G,  and  s.  58,  ante,  p.  142. 

"  Day  "  means  between  G  a.m.  and  9  p.m.    See  s.  141,  jwst. 

The  general  provisions  of  this  Act  with  respect  to  the  entry  into 
premises  ai'e  contained  in  s.  116, 2yost. 

An  injunction  will  be  granted  to  restrain  the  letting  of  land  to 
gipsies  or  persons  dwelling  in  tents  when  it  can  be  shown  that 
such  occupation  of  the  land  is  dangerous  to  the  health  of  the 
neighbourhood  (Att.-Gen.  y.  Stone  (1895),  6(»  J.  P.  168).  And 
see  Att.-Gen.  v.  Brown,  Times,  July  23rd,  1898  ;  20  Mun.  C.  C. 
374. 

Underground  Rooms. 

Provisions  as  96. — (1)  Any  underground  room  (a),  which  was  not 
pat£n  o?"^"  let  or  occupied  sepcarately  as  a  dwelling  before  the  passing 
underground  of  this  Act  (h),  shall  not  be  so  let  or  occupied  unless  it 
dwellings.      possesses  the  following  requisites  ;  that  is  to  say, 

(a)  Unless  the  room  is  in  every  part  thereof  at  least 

seven  feet  high  measured  from  the  floor  to  the 
ceiling,  and  has  at  least  three  feet  of  its  height 
above  the  surface  of  the  street  or  ground  adjoining 
or  nearest  to  the  room  :  Provided  that,  if  the 
width  of  the  area  hereinafter  mentioned  is  not 
less  than  the  height  of  the  room  from  the 
floor  to  the  said  surface  of  the  street  or  ground, 
the  height  of  the  room  above  such  surface  may 
be  less  than  three  feet,  but  it  shall  not  in  any 
case  be  less  than  one  foot,  and  the  width  of 
the  area  need  not  in  any  case  be  more  than  six 
feet  (c)  ; 

(b)  Unless  every  wall  of  the  room  is  constructed  with 

a  proper  damp  course,  and,  if  in  contact  with 
the  soil,  is  eifectually  secured  against  dampness 
from  that  soil  (d)  ; 

(c)  Unless  there  is  outside  of  and  adjoining  the  rooni 

and  extending  along  the  entire  frontage  thereof 
and  upwards  from  six  inches  below  the  level  of 
the  floor  thereof  an  open  area  properly  paved  at 
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least  four  feet  wide  in  every  part  thereof  (e)  : 
Providetl  that  in  the  area  there  may  be  phiced 
steps  necessary  for  access  to  the  room,  and  over 
and  across  such  area  there  may  be  steps  neces- 
sary for  access  to  any  building  above  the  under- 
ground room,  if  the  steps  in  each  case  be  so 
placed  as  not  to  be  over  or  across  any  external 
window  ; 

(d)  Unless  the  said  area  and  the  soil  immediately  below 

the  room  are  effectually  drained  (_/")  ; 

(e)  Unless,  if  the  room  has  a  hollow  floor,  the  space 

beneath  it  is  sufficiently  ventilated  to  the  outer 
air  (g)  ; 

(f)  Unless  any  drain  passing  under  the  room  is  properly 

constructed  of  a  gas-tight  pipe  (g)  ; 

(g)  Unless  the  room  is  eflPectually  secured  against  the 

rising  of  any  effluvia  or  exhalation  (h)  ; 

(h)  Unless  there  is  appurtenant  to  the  room  the  use 

of  a  water-closet  and  a  proper  and  sufficient 
ash-pit  (i)  ; 

(i)  Unless  the  room  is  effectually  ventilated  (k)  ; 

(j)  Unless  the  room  has  a  fire-place  with  a  proper 
chimney  or  flue  ; 

(k)  Unless  the  room  has  one  or  more  windows  opening 
directly  into  the  external  air  with  a  total  area 
clear  of  the  sash  frames  equal  to  at  least 
one-tenth  of  the  floor  area  of  the  room,  and 
so  constructed  that  one  half  at  least  of  each 
window  of  the  room  can  be  opened,  and  the 
opening  in  each  case  extends  to  the  top  of  the 
window  (/). 

(2)  If  any  person  lets  or  occupies,  or  continues  to  let, 
or  knowingly  suffers  to  be  occupied,  any  underground 
room  contrary  to  this  enactment,  he  shall  be  liable  to  a 
fine  not  exceeding  twenty  shillings  for  every  day  during 
which  the  room  continues  to  be  so  let  or  occupied  (m). 

(3)  The  foregoing  provisions  shall  at  the  expiration  of 
six  months  after  the  commencement  of  this  Act  extend 
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Sect,  96.  to  underground  rooms  let  or  occupied  separately  as- 
dwellings  before  the  passing  of  this  Act,  except  that  the 
sanitary  authority,  either  by  general  regulations  providing 
for  classes  of  underground  rooms,  or  on  the  application 
of  the  owner  of  such  room  in  any  particular  case,  may 
dispense  with  or  modify  any  of  the  said  requisites  which 
involve  the  structural  alteration  of  the  building,  if  they 
are  of  opinion  that  they  can  properly  do  so  having  due 
regard  to  the  fitness  of  the  room  for  human  habitation, 
to  the  house  accommodation  in  the  district,  and  to  the 
sanitary  condition  of  the  inhabitants  and  to  other  circum- 
stances, but  any  requisite  which  was  required  before  the 
passing  of  this  Act  shall  not  be  so  dispensed  with  or 
modified 

(4)  The  dispensations  and  modifications  may  be  allowed 
either  absolutely  or  for  a  limited  time,  and  may  he 
revoked  and  varied  by  the  sanitary  authority,  and  shall 
be  recorded  tooether  with  the  reasons  in  the  minutes  of 
the  sanitary  authority. 

(5)  If  the  owner  of  any  room  feels  aggrieved  by  a  dis- 
pensation or  modification  not  being  allowed  as  regards 
that  room,  he  may  appeal  to  the  Local  Government 
Board,  and  that  Board  may  refuse  the  dispensation  or 
modification,  or  allow  it  wholly  or  partly,  as  if  they  were 
the  sanitary  authority.  Such  allowance  may  be  revoked 
or  varied  by  the  Board,  but  not  by  the  sanitary 
authority  (o). 

(6)  Where  two  or  more  underground  rooms  are  occu- 
pied together,  and  are  not  occupied  in  conjunction  with 
any  other  room  or  rooms  on  any  other  floor  of  the  same 
house,  each  of  them  shall  be  deemed  to  be  separately 
occupied  as  a  dwelling  within  the  meaning  of  this 
section  (p). 

(7)  Every  underground  room  in  which  a  person  passes 
the  night  shall  be  deemed  to  be  occupied  as  a  dwelling 
within  the  meaning  of  this  section  ;  and  evidence  giving 
rise  to  a  probable  presumption  that  some  person  passes 
the  nio'ht  in  an  underground  room  shall  be  evidence, 
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^uitil  the  coiitnuT  is  proved,  that  such  has  heen  the  Sect.  96. 
•case  (</). 

(8)  Where  it  is  shown  that  any  person  uses  an  under- 
ground  room  as  a  sleeping  place,  it  shall,  in  any 
proceeding  under  this  section,  lie  on  the  defendant 
to  show  that  the  ]'ooin  is  not  sepai-ately  occupied  as  a 
dwelling  (?•). 

(9)  For  the  purpose  of  this   section  the  expression 
underground  room  "  includes  any  room  of  a  house  the 

surface  of  the  floor  of  which  room  is  more  than  three  feet 
below  the  surface  of  the  footway  of  the  adjoining  street, 
•or  of  the  ground  adjoining  or  nearest  to  the  room  (s). 

(a)  See  the  definition  of  an  underground  room  in  sub-s.  (9). 

(h)  This  section  replaces  18  &  19  Yict.  c.  120,  s.  103,  and  25  & 
26  Vict.  c.  102,  s.  62  (both  now  repealed),  but  with  many  alterations. 
Under  these  sections  certain  conditions  were  required  in  the  case  of 
a  room  or  cellar  which  was  or  had  been  occupied  separately  as  a 
dwelling  before  August  14th,  1855,  and  certain  other  conditions  in 
the  case  of  a  room  or  cellar  which  was  not,  and  had  not  been,  so 
occupied  before  that  date.  Now,  all  underground  rooms  which  were 
not  let  or  occupied  separately  as  dwellings  before  August  5th,  1891, 
must  fulfil  the  conditions  imposed  by  this  section  ;  and  even 
those  which  were  so  let  or  occupied  before  that  date  became 
.subject  to  these  conditions  after  March  1st,  1892,  except  in  so 
far  as  a  dispensation  or  modification  may  be  granted  under 
sub-s.  (3). 

As  to  what  amounts  to  occupation  as  a  dwelling,  see  sub-s.  (7). 

In  Goroen  v.  Sedgwiclc  (1904),  68  J.  P.  484,  it  was  held  that  the 
■owner  of  a  new  house,  who  had  allowed  it  to  be  occupied  by  a 
-caretaker  rent  free,  could  not  be  convicted  on  a  summons 
•charging  him  with  having  "  let  "  the  house  in  contravention  of  a 
byelaw. 

(c)  In  the  case  of  a  room  let  before  1855  there  was  no  provision 
.as  to  the  height  of  the  room  ;  but  in  the  case  of  a  room  let  after 
1855  as  a  dwelling  the  height  had  to  be  seven  feet,  of  which  o)ie 
■only  had  to  be  above  the  surface  of  the  footway  of  the  nearest 
■street.    The  proviso  in  the  text  is  quite  new. 
{(l)  This  requirement  is  quite  new. 

(e)  The  width  of  the  area  was  formerly  three  feet  only,  and  in 
the  case  of  a  room  let  before  1855  it  might  be  at  the  front,  back, 
or  side.  The  provision  as  to  paving  is  new.  The  proviso  to  this 
clause  is  unchanged. 

(/)  There  was  no  provision  for  drainage  in  the  case  of  a  room 
let  before  1855,  and  the  text  requires  more  than  was  formerly 
required  of  a  room  let  after  that  year,  in  that  the  area  as  well  as 
the  soil  below  the  room  must  now  be  drained. 


.M.p.ir. 
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Sect.  96*        (//)  This  is  a  new  requirement, 
.j^^  (A)  This  was  formerly  required  in  the  case  of  a  room  let  after 

1855. 

(/)  This  was  formerly  required  in  the  case  of  a  room  let  after 
1855,  except  that  under  the  old  Act  there  might  Ije  a  privy  instead 
of  a  water-closet.  For  the  definition  of  the  expression  "  ashpit," 
see  s.  141,  ^josi. 

(/.;)  This  requirement  is  new. 

(?)  The  requirements  were  formerly  as  follows  :  In  the  case 
of  a  room  let  before  1855,  it  was  necessary  to  have  a  window 
opening  of  at  least  nine  superficial  feet  in  area,  which  window 
opening  had  to  be  fitted  with  a  frame  filled  in  with  glazed  sashes, 
of  which  at  the  least  4^  superficial  feet  had  to  be  made  to  open 
for  ventilation.  In  the  case  of  a  room  not  let  before  1855  the 
room  was  required  to  have  an  external  glazed  window  of  at  least 
nine  superficial  feet  in  area  clear  of  the  frame,  and  made  to  open 
in  such  manner  as  was  approved  by  the  surveyor  of  the  Metropolitan 
Board  of  Works  (London  County  Council). 

(/«)  As  to  what  amounts  to  occupation  and  the  evidence  of  it,, 
see  sub-ss.  (7),  (8). 

As  to  the  recovery  of  this  fine,  see  s.  1 17,  posi. 
(ji)  The  requisites  required  before  the  passing  of  this  Act  have 
been,  to  some  extent,  noticed,  but  it  may  be  convenient  here  to 
state  them  in  full  : 

Any  room  of  a  house,  the  surface  of  the  floor  of  which  room  is 
more  than  three  feet  below  the  surface  of  the  footway  of  the 
adjoining  street,  and  any  cellar  where  such  room  or  cellar  is  or 
has  been  occupied  separately  as  a  dwelling,  at  or  before  the  tinae 
of  the  passing  of  this  Act,  may  continue  to  be  so  let  or  occupied  if 
it  possesses  the  following  requisites  ;  that  is  to  say  : 

If  there  be  an  area  not  less  than  three  feet  wide  in  every  part 
from  six  inches  below  the  floor  of  such  room  or  cellar  to  the 
surface  or  level  of  the  ground  adjoining  to  the  front,  back, 
or  external  side  thereof,  and  extending  the  full  length  of 
sucli  Sid©  ' 

If  such  area,  to  the  extent  of  at  least  five  feet  long  and  two  feet 
six  inches  wide,  be  in  front  of  the  window  of  such  room  or 
cellar,  and  be  opened  or  covered  only  with  open  iron  gratings  ; 

If  there  be  in  every  such  room  or  cellar  an  open  fireplace,  with 
proper  flue  therefrom  ;  •  ,  p  . 

If  there  be  a  window  opening  of  at  least  nine  superficial  feet 
in  area,  which  window  opening  must  be  fitted  with  a  frame 
filled  in  with  glazed  sashes,  of  which  at  the  least  four  and  a 
half  superficial  feet  must  be  made  to  open  for  ventilation  : 

And  no  such  room  nor  any  cellar  not  so  let  or  occupied  as- 
aforesaid  at  or  before  the  time  of  the  passing  of  this  Act  shall  be 
so  let  or  occupied,  unless  it  possesses  the  following  requisites  ; 

that  is  to  say  :  p    ,  ,     .  x  ^+ 

Unless  the  same  be  in  every  part  thereof  at  least  seven  teet 
in  height,  measured  from  the  floor  to  the  ceiling  thereof  ; 
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Unless  the  same  be  at  least  one  foot  of  its  height  above  the    Sect.  96. 

surface  of  the  footway  of  the  street  adjoining  or  nearest  to   

the  same  ;  Note. 
Unless  there  be  outside  of  and  adjoining  the  same  room  or 
cellar,  and  extending  along  the  entire  frontage  thereof  and 
upwards,  from  six  inches  below  the  level  of  the  floor  thereof 
to  the  surface  of  the  said  footway,  an  open  area  at  least  three 
feet  wide  in  every  part ; 
Unless  the  same  be  effectually  drained  and  secured  against  the 

rise  of  effluvia  from  any  sewer  or  drain  ; 
Unless  there  be  appurtenant  to  such  room  or  cellar  the  use  of 
a  water-closet  or  privy,  and  an  ashpit  furnished  with  proper 
doors  and  coverings  kept  and  provided  according  to  the 
provisions  of  this  Act  ; 
Unless  the  same  have  a  fire-place  with  a  proper  chimney  or  flue  ; 
Unless  the  same  have  an  external  glazed  window  of  at  least 
nine  superficial  feet  in  area  clear  of  the  frame,  and  made  to 
open  in  such  manner  as  is  approved  by  the  surveyor  of  the 
Metropolitan  Board  of  Works  : 
Provided  always,  that  in  any  area  adjoining  a  room  or  cellar 
there  may  be  placed  steps  necessary  for  access  to  such  room  or 
cellar,  and  over  or  across  any  such  area  there  may  be  steps  neces- 
sary for  access  to  any  building  above  the  room  or  cellar  to  which 
such  area  adjoins,  if  the  steps  in  such  respective  cases  be  so  placed 
as  not  to  be  over  or  across  any  such  external  window. 

(o)  If  the  Local   Government   Board  on  appeal  allow  any 
dispensation  or  modification  they  alone  can  revoke  or  vary  it. 

(j))  It  must  be  remembered  that  it  is  only  when  an  underground 
room  is  separately  occupied  as  a  dwelling  that  the  Act  applies. 
Therefore,  if  a  room  is  occupied  underground  in  conjunction 
with  a  room  or  rooms  on  a  higher  floor  there  is  no  separate 
occupation  of  the  former  room.  But  if  two  or  more  underground 
rooms  are  occupied  together,  each  is  to  be  deemed  to  be  separately 
occupied  unless  they  are  occupied  in  conjunction  with  rooms  on  a 
higher  floor. 

(q)  This  provision  is  taken  from  18  &  19  Vict.  c.  120,  s.  103, 
and  25  &  26  Vict.  c.  102,  s.  62  (both  now  repealed),  without  change. 

(?•)  The  occupation  of  the  underground  room  as  a  dwelling  is 
not  an  offence  unless  the  room  is  separately  occupied  ;  but  it  lies 
on  the  defendant  to  show  that  it  is  not  separately  occupied  if  it  is 
shown  to  be  used  as  a  sleeping  place. 

(s)  This  definition  is  new. 

97. — (1)  Any  officer  of  a  sanitary  authority  appointed  Enforcement 
or  determined  by  that  authority  for  the  purpose  shall,  ?™under 
■without  any  fee  or  rev^^ard,  report  to  the  sanitary  ground 
authority,  at  such  times  and  in  such  manner  as  the  sanitary 
authority  may  order,  all  cases  in  which  underground  rooms 
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are  occupied  contrary  to  this  Act  in  the  district  of  such 
authority  (a). 

(2)  Any  such  officer  or  any  other  person  having  reason- 
able grounds  for  beheving  that  any  underground  room  is 
occupied  in  contravention  of  this  Act  may  enter  and 
inspect  the  same  at  any  hour  by  day  ;  and  if  admission 
is  refused  to  any  person  other  than  an  officer  of  the 
sanitary  authority  the  like  warrant  may  be  granted  by  a 
justice  under  this  Act  as  in  case  of  refusal  to  admit  any 
such  officer  (b). 

(3)  A.  vs^arrant  of  a  justice  authorising  an  entry  into  an 
underground  room  may  authorise  the  entry  between  any 
hours  specified  in  the  warrant  (c). 

(a)  This  duty  formerly  devolved  upon  the  district  surveyor  under 
18  &  19  Vict.  c.  120,  s.  103,  and  25  &  26  Vict.  c.  102,  s.  62  (both 
now  repealed).  Under  these  enactments  he  had  to  report  in  J une 
and  December  every  year,  and  at  all  other  times  when  required. 
The  words  "  appointed  or  determined"  are  unusual. 
(6)  "Day  "  means  between  6  a.m.  and  9  p.m.  See  s.  lil,  post. 
If  it  is  desired  to  enter  at  any  other  hour  a  justices'  warrant  must 
be  obtained.    See  sub-s.  (3). 

As  to  the  warrant  of  a  justice  to  admit  an  officer,  see  s.  115,  pos<. 

(c)  See  note  (&),  supra. 

98.  Where  two  convictions  for  an  offence  relating  to 
the  occupation  of  an  underground  room  as  a  dwelling  have 
taken  place  within  a  period  of  three  months  (whether  the 
persons  convicted  were  or  were  not  the  same),  a  petty 
sessional  court  may  direct  the  closing  of  the  unde 
room  for  such  period  as  the  court  may  deem  necessary, 
or  may  empower  the  sanitary  authority  of  the  district 
permanently  to  close  the  same,  in  such  manner  as  they 
think  fit,  at  their  own  cost. 

This  section  is  taken  from  29  &  30  Vict.  c.  90,  s.  36  (now  repealed). 
It  is  presumed  that  the  order  will  only  prohibit  the  use  of  the  room 
as  a  dwelling-place,  not  its  use  for  any  other  purpose. 

A  similar  provision  is  contained  in  s.  75  of  the  Public  Health 
Act,  1875. 

Authorities  f 07"  Execution  of  Act. 

Definition  of  99  _  (^1)  Subject  to  the  provisions  of  this  Act,  the 
aShor'ty.      sanitary  authority  for  the  execution  of  this  Act  (in  this 
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Act  referred  to  as  "  the  sanitar3^  authority ")  shall  be  as    Sect.  99. 
follows  ;  (namely,)  18  &  19  Vict. 

(a)  In   the  city  of  London   the   Commissioners   of^4g  &  49  Vict. 

Sewers  (a)  ;  and  c.  .33. 

(b)  In  each  of  the  parishes  mentioned  in  Schedule  ^'^  J^^^^ 

(A)  to  the  Metropolis  Management  Act,  1^55, 
as  amended  by  the  Metropolis  Management 
Amendment  Act,  1885,  and  the  Metropolis 
Management  (Battersea  and  Westminster)  Act, 
1887,  other  than  Woolwich,  the  vestry  of  the 
parish  ;  and 

(c)  In  each  o£  the  districts  mentioned  in  Schedule  (B) 

to  the  same  Act,  as  so  amended,  the  district  board 
for  the  district  ;  and 

(d)  In  the  parish  of  Woolwich,  the  local  board  of 

health  ;  and 

(e)  In  any  place  mentioned  in  Schedule  (C)  to  the 

Metropolis  Management  Act,  1855,  the  board 
of  guardians  for  such  place  or  for  any  parish  or 
'  poor  law  union  of  which  it  forms  part,  or,  if 
there  is  no  such  board  of  guardians,  the  over- 
seers of  the  poor  for  such  place,  or  for  the 
parish  in  which  it  is  situate,  and  the  said 
guardians  and  overseers  respectively  shall  have 
the  same  powers  for  the  purposes  of  this  Act  as 
a  vestry  or  district  board  have  under  this  Act, 
and  their  expenses  shall  be  defrayed  in  the  same 
manner  as  the  expenses  of  the  execution  of  the 
Acts  relating  to  the  relief  of  the  poor  are  defrayed 
in  the  said  place  (b) . 

(2)  The  area  within  which  this  Act  is  executed  by  any 
sanitary  authority  is  in  this  Act  referred  to  as  the  district 
of  that  authority. 

(3)  The  purposes  for  which  a  committee  of  a  vestry 
or  district  board  may  be  appointed  under  the  Metropolis 
Management  Act,  1855,  and  the  Acts  amending  the  same, 
shall  include  the  purposes  of  this  Act,  and  the  provisions 
of  those  Acts  with  respect  to  committees  shall  apply 
accordingly  (c). 
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Sect.  99.  (4)  Where  a  sanitary  authority  appoint  a  committee  for 
tlie  purposes  of  this  Act,  that  comuiittce,  subject  to  the 
terras  of  their  appointment,  may  serve  and  receive  notices, 
take  proceedings,  and  empower  any  officer  of  the  authority 
to  make  complaints  and  take  proceedings  in  their  behalf, 
and  otherwise  to  execute  this  Act  (d). 

(5)  A  sanitary  authority  may  acquire  and  hold  land 
for  the  purposes  of  their  duties  without  any  licence  in 
mortmain  {e). 

(a)  In  the  city  of  London  the  authority  for  the  execution  of 
this  Act  is  now  the  common  council,  to  whom  the  powers  of  the 
Commissioners  of  Sewers  were  transferred  by  the  City  of  London 
Sewers  Act,  1897  (60  &  61  Vict.  c.  cxxxiii). 

(h)  By  the  provisions  of  s.  1  of  the  London  Government  Act, 
1899  (62  &  63  Vict.  c.  14),  the  whole  of  the  administrative  county 
of  London,  exclusive  of  the  city  of  London,  was  divided  into 
metropolitan  boroughs,  and  for  that  purpose  it  was  made  lawful 
for  her  Majesty,  by  Order  in  Council,  subject  to  and  in  accord- 
ance with  that  Act,  to  form  each  of  the  areas  mentioned  in  the 
First  Schedule  of  the  Act  into  a  separate  borough  subject  to 
certain  alterations  of  area  and  adjustment  of  boundaries  as  might 
appear  to  her  Majesty  in  Council  expedient  for  the  simplification 
or  convenience  of  administration. 

The  First  Schedule  is  as  follows  : 

Aebas  which  are  to  be  Boroughs. 

The  parishes  of — 

Battersea.  Islington. 
Bethnal  Green.  Kensington. 
Camber  well.  Lambeth. 
Chelsea.  Padclington. 
FuUiam.  St.  Marylebone. 

Hackney.  St.  Tancras. 

Hammersmith.  Shoreditch. 
Hampstead. 

The  area  consisting  of  the  parishes  of  Mile  End  Old  Town  and  St. 
George's-in-the-East  and  the  districts  of  the  Limehouse  and  Whitechapel 
Boards  of  Works  including  the  Tower  of  London  and  the  liberties  thereof . 

The  district  of  the  Poplar  Board  of  Works. 

The  district  of  the  Wandsworth  Board  of  Works. 

The  area  consisting  of  the  parishes  of  St.  George  the  Martyr,  Christ- 
church,  Southwark,  St.  Saviour,  Southwark,  and  Newington. 

The  area  consisting  of  the  parishes  of  Rotherhiche,  Bermondsey, 
Horselydown,  and  St.  Olave  and  St.  Thomas,  Southwark. 

The  area  of  the  parliamentary  division  of  Holborn. 

The  area  consisting  of  the  pariiamentary  divisions  of  East  and  Central 
Finsbury. 

The  area  of  the  parliamentary  borough  of  Deptford. 
The  area  of  the  parliamentary  borough  of  Greenwich. 
The  area  of  the  parliamentary  borough  of  Lewisham. 
The  area  of  the  parliamentary  borough  of  AVoolwich. 
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The  area  of  the  ancient  parliamentary  borough  of  Westminster,  com-     Sect.  99. 
prisin-  the  parishes  of  St.  Margaret  and  St.  John,  Westminster,  the  parish  -— 
of  St  George,  Hanover  Square,  tlic  parish  of  St.  James,  Westminster,  the  NoTi.. 
parish  of  St.  Martin-in-the-Fiolds  and  the  district  of  the  Strand  Board 
of  Works,  and  inchiding  the  Close  of  the  Collegiate  Church  of  St.  1  eter, 
Westminster,  and  the  Liberty  of  the  Rolls. 

The  area  consisting  of  the  parish  of  Stoke  Newington  and  of  the  urban 
district  of  South  Hornsey,  or  so  much  thereof  as  may  be  incorporated  with 
the  connty  of  London  under  this  Act. 

By  the  Local  Government  Act,  1888,  s.  40,  the  metropolis  was 
created  an  administrative  county  by  the  name  of  the  administrative 
county  of  London. 

By  s.  100  of  the  same  A.ct  the  expression  "  metropolis  "  was 
defined  to  mean  the  city  of  London,  and  the  parishes  and  places 
mentioned  in  Schedules  A,  B,  and  C  of  the  Metropolis  Manage- 
ment Act,  1855,  as  amended  by  subsequent  Acts. 

In  Woolwich  the  execution  of  the  Act  will  now  devolve  on  the 
council  of  the  borough  consisting  of  or  comprising  Woolwich  in 
accordance  with  the  provisions  of  s.  19  of  the  London  Government 
Act,  1899.  Under  the  provisions  of  s.  20  of  that  Act,  Penge, 
Avhich  formed  part  of  the  area  of  the  Lewisham  Board  of  Works, 
became  an  urban  district  of  itself  in  the  county  of  Kent.  The 
provisions  of  the  Public  Health  (London)  Act,  1891,  do  not  apply 
to  that  area. 

Under  the  provisions  of  s.  18  (2),  (3)  of  the  London  Govern- 
ment Act,  1899,  that  part  of  the  urban  district  of  Hornsey  which 
was  wholly  surrounded  by  the  county  of  London  became  part  of 
the  metropolitan  borough  of  Stoke  Newington,  which  comprises 
the  Stoke  Newington  district. 

The  vestries  and  district  boards  of  the  metropolis  have  there- 
fore ceased  to  exist,  and  their  powers  and  duties  were,  by  s.  4  of 
the  London  Government  Act,  1899,  transferred  to  the  substituted 
metropolitan  borough  councils. 

(c)  The  provisions  of  the  Metropolis  Management  Act,  1855, 
with  reference  to  the  appointment  of  committees  are  as  follows  : 

Section  58. — "  It  shall  be  lawful  for  ...  the  board  of  works  for 
any  district,  and  any  such  vestry,  respectively,  to  appoint  a  com- 
mittee or  committees  for  any  purposes  which,  in  the  discretion  of 
the  board  or  vestry,  would  be  better  regulated  and  managed  by 
means  of  such  committee,  and  at  any  meeting  to  continue,  alter,  or 
discontinue  such  committee  :  Provided  (ilwai/s,  that  the  acts  of  every 
such  covinil.ttee  shall  he  suhinitted  to  the  general  hodij  of  the  hoard  or 
vestry  ai'pobdbig  such,  coniniittee  for  their  approval^ 

■  Section  59. — "Every  committee  so  appointed  may  meet  from 
time  to  time,  and  may  adjourn  from  place  to  place,  as  they  may 
think  proper,  for  carrying  into  effect  the  purposes  of  their  appoint- 
ment ;  but  no  business  shall  be  transacted  at  any  nr.eetmg  of  lite 
committee,  unless  three  members  of  the  committee  are  present.'' 

The  metropolitan  borough  councils  now  take  the  place  of  the 
vestries  and  district  boards.  Section  58,  so  far  as  it  related  to 
district  boards  and  their  districts,  and  the  words  in  italics  at  the 


200 


The  PaiiLic  Health  (London)  Act,  1891. 


Sect.  99.     end  of  the  section,  were  repealed  by  the  London  Government 
^; —       Act,  1899  (02  &  ()3  Vict.  c.  14). 

Section  8  (2)  of  that  Act  provides  that  "  every,  committee 
shall  report  their  proceedings  to  the  council,  but,  to  the  extent 
to  which  the  council  so  direct,  the  acts  and  proceedings  of  the 
committee  shall  not  require  the  approval  of  the  council.  Pro- 
vided that  a  committee  shall  not  raise  money  by  loan  or  by 
rate,  or  spend  any  money  beyond  the  sum  allowed  by  the  council.'' 

(d)  This  is  a  new  and  useful  provision.  It  was  held  in  .S7. 
Leonard,  SJwreditch  (Vestry  of )  v.  Holmes  (188.5),  .50  J.  P.  1.H2,. 
that  an  officer  of  a  sanitary  authority  could  not  himself  give  a 
notice  which  the  Act  required  to  be  given  by  the  sanitary  authority 
without  their  previous  sanction  or  direction.  Such  a  direction 
could  only  be  given  at  a  meeting  of  the  authority,  and  this  might 
involve  much  loss  of  time.  The  text  now  enables  the  sanitary 
authoi'ity  to  appoint  a  committee  who  may  serve  and  receive 
notices,  etc.  in  their  behalf,  and  empower  an  officer  to  institute 
any  proceedings.  But  it  will  still  apparently  be  necessary  that 
the  officer  should  have  the  previous  direction  of  the  committee. 

As  to  the  necessity  of  a  previous  approval  of  the  acts  of  a 
public  health  committee  and  the  effect  of  the  ratification  by  a 
vestry  of  acts  done  by  such  committee,  see  Fh-th  v.  Staines, 
[1897]  2  Q.  B.  70  ;  61  J.  P.  452  ;  66  L.  J.  Q.  B.  510  ;  76  L.  T. 
(N.s.)  496  ;  45  W.  E.  575. 

Where  a  committee  appointed  under  an  authority  given  by  the 
Land  Drainage  Act,  1881,  delegated  its  duties  to  a  committee  of 
three  members,  it  was  held  that  every  act  must  be  the  joint  act  of 
the  three,  and  that  it  was  not  competent  for  them  to  apportion 
their  duties  among  themselves  (Cook  v.  Ward  (1877),  2  C.  P.  D. 
255  ;  41  J.  P.  439  ;  26  L.  T.  (n.s.)  893  :  25  W.  R.  593).  It  must 
not  be  taken,  however,  that  this  case  authorises  a  committee 
appointed  for  purposes  of  this  Act  to  delegate  its  powers  to  a 
sub-committee.  It  is  here  cited  to  show  that  the  committee  must 
act  as  a  body,  not  by  individual  members. 

(e)  A  similar  provision  is  contained  in  s.  7  of  the  Public  Health 
Act,  1875.  "Without  it  lands  could  not  be  acquh-ed,  and  held  for 
purposes  of  this  Act  without  a  licence,  under  51  &  52  Yict. 
c.  42,  s.  1. 

The  Local  G-overnment  (Transfer  of  Powers)  Act,  1903,  pro- 
vides that  where  the  Local  Government  Board  propose  by 
Provisional  Order  to  transfer  any  power,  duty  or  liability  of  a 
Government  Department  to  the  council  of  a  county  or  county 
borough,  the  Board  shall  give  notice  to  all  local  authorities  who, 
in  their  opinion,  are  likely  to  be  affected  by  the  transfer,  and  if 
within  a  prescribed  period  a  majority  of  those  authorities  notify 
that  they  object  to  the  proposed  transfer,  the  Order  is  not  to  be 
proceeded  with  so  far  as  it  relates  to  that  transfer,  but  without 
prejudice  to  the  power  of  the  Board  to  propose  a  now  Order.  The 
Common  Council  of  the  City  of  London  and  the  metropolitan 
borough  councils  are  local  authorities  for  this  purpose. 
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100.  The  county  council,  on  it  being  proved  to  their  Sect.  100. 
satisfaction  that  any  sanitary  authority  have  made  default  Power  of 
in  doing  their  duty  under  this  Act  with  respect  to  the  county 
removal  of  any  nuisance,  the  institution  of  any  proceedings,  to  prosecute 
or  the  enforcement  of  any  byelaw,  may  institute  any  ^^^^^^^^^^ 
proceeding  and  do  any  act  which  the  authority  might  authority, 
have  instituted  or  done  for  that  purpose,  and  shall  be 
entitled  to  recover  from  the  sanitary  authority  in  default 

all  such  expenses  in  and  about  the  said  proceeding  or 
act  as  the  coimty  council  incur,  and  are  not  recovered 
from  any  other  person,  and  have  not  been  incurred  in 
any  unsuccessful  proceeding. 

This  is  a  new  provision. 

The  county  council  are  the  London  County  Council.  See 
s.  HI,  jjost. 

The  sanction  of  the  Local  Government  Board  is  not  required 
under  s.  117(3),  j/josi,  for  the  recovery  of  these  expenses.  The 
expenses  will  apparently  be  recoverable  in  a  summary  manner 
under  s.  117  (1),  and  if  under  £50  in  the  county  court  under 
s.  117  (2). 

This  section  does  not  extend  to  any  default  of  the  Commissioners 
of  Sewers,  or  their  successors,  the  Corporation  of  the  city  of  London. 
See  ss.  133,  135,  ^os^. 

101.  — (1)  Where  complaint  is  made  by  the   county  Proceedings 
council  to  the  Local  Government  Board  that  a  sanitary 
authority  have  made  default  in  executing  or  enforcing  Governmeut 
any  provisions  which  it   is  their   duty  to   execute  or  ^gf!^^^t°of 
enforce  of  this  Act,  or  of  any  byelaw  made  in  pursuance  sanitary 
thereof,  the  Local  Government  Board,  if  satisfied  after  a^t^^o^'ity. 
due  inquiry  that  the  authority  have  been  guilty  of  the 

alleged  default,  and  that  the  complaint  cannot  be 
remedied  under  the  other  provisions  of  this  Act,  shall 
make  an  Order  limiting  a  time  for  the  performance  of  the 
duty  of  such  authority  in  the  matter  of  such  complaint. 
If  such  duty  is  not  performed  by  the  time  limited  in  the 
Order,  the  Order  may  be  enforced  by  writ  of  mandamus, 
or  the  Local  Government  Board  may  appoint  the  county 
council  to  perform  such  duty  (a). 
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(2)  Where  such  appointment  is  made,  the  county 
council  shall,  for  the  purpose  of  the  execution  of  their 
duties  under  the  said  appointment,  have  all  the  powers 
of  the  defaultincr  sanitary  authority,  and  all  expenses 
incurred  by  the  county  council  in  the  execution  of  the 
said  duties,  together  with  the  costs  of  the  previous  pro- 
ceedings, so  far  as  not  recovered  from  any  other  person, 
shall  1)6  a  debt  from  the  sanitary  authority  in  default  to 
the  county  council,  and  shall  be  paid  by  the  sanitarj-' 
authority  out  of  any  moneys  or  rate  applicable  to  the 
payment  of  the  expenses  of  performing  the  duty  in  which 
they  have  made  default  Q>). 

(o)  For  the  purpose  of  recovering  such  debt  the  county 
council,  ^vithout  prejudice  to  any  other  power  of  recovery, 
shall  have  the  same  power  of  levying  the  amount  by  a 
rate,  and  of  requiring  officers  of  the  defaulting  authority 
to  pay  over  money  in  their  hands,  as  the  defaulting 
authority  would  have  in  the  case  of  exj)enses  legally 
payable  out  of  a  rate  raised  by  that  authority  (c). 

(4)  The  county  council  shall  pay  any  surplus  of  the  rate 
so  levied  to  or  to  the  order  of  the  defaulting  authority. 

(5)  If  any  loan  is  required  to  be  raised  for  the  purpose 
of  the  execution  of  their  duties  under  the  said  appoint- 
ment, the  county  council  with  the  consent  of  the  Local 
Government  Board  may  raise  the  same,  and  may  for 
that  purpose  borrow  the  required  sum  in  the  name  of  the 
defaulting  authority  for  the  same  period,  on  the  same 
security,  and  on  the  same  terms  as  that  authority  might 
have  borrowed,  and  the  principal  and  interest  of  such 
loan  shall  be  a  debt  due  from  the  defaulting  authority,  and 
shall  be  secured  and  may  be  recovered  in  like  manner  as 
if  the  loan  had  been  borrowed  by  that  authority  (d). 

(6)  The  surplus  (if  any)  of  any  loan  not  applied  for  the 
purpose  for  which  it  is  raised  shall,  after  payment  of  the 
expenses  of  raising  the  same,  be  paid  to  or  to  the  order 
of  the  defaulting  authority,  and  be  applied  as  if  it  were 
the  surplus  of  a  loan  raised  by  that  authority  (e). 

(a)  A  somewhat  similar  provision  is  contained  in  s.  299  of  the 
Public  Health  Act,  1875.    But  under  the  provision  in  the  text 
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the  comphiint  can  only  be  made  by  the  county  council    And  the   Sect.  101. 
Order  cannot  be  made  if  the  complaint  can  be  remedied  under 
the  other  provisions  of  this  Act,  e.g.,  if  the  county  council  can 
themselves  take  proceedings  under  the  last  preceding  section. 

The  writ  of  may  apparently  be  issued,  notwithstanding 

the  alternative  remedy  given  by  the  section  to  appoint  the  county 
council  to  perform  the  duty  in  question. 

It  should  be  mentioned  that  s.  contains  special  proceedings 
relating  to  complaints  to  the  Local  Government  Board  in  respect 
of  default  on  the  part  of  the  Commissioners  of  Sewers  [now  the 
Corporation]  of  the  city  of  London. 

No  Order  has  been  made  by  the  Local  Government  Board  under 
this  section,  nor  have  the  Board  appointed  the  London  County 
Council  to  perform  the  duty  of  any  sanitary  authority. 

(b)  The  county  council  will  simply  take  the  place  of  the  sanitary 
authority  in  executing  the  duty  of  the  latter,  and  the  expenses 
will  be  payable  by  the  sanitary  authority  out  of  the  funds 
mentioned  in  s.  103,  post. 

The  expenses  will  be  recoverable  by  action,  or  in  manner  pro- 
vided by  sub-s.  (3). 

(c)  The  county  council  will,  therefore,  be  able  to  raise  the 
amount  payable  to  them  as  if  they  were  the  sanitary  authority, 
and  providing  for  payment  of  expenses  by  means  of  the  rates 
mentioned  in  s.  103,  post. 

The  power  formerly  of  a  district  board  or  vestry,  and  now  of 
a  metropolitan  borough  council,  to  require  officers  to  pay  over 
money  in  their  hands  is  conferred  by  18  &  19  Yict.  c.  120,  s.  65. 
See  the  provision  contained  in  s.  13  of  the  London  County 
Council  (General  Powers)  Act,  1893,  set  out  on  p.  172,  ante. 

(d)  As  to  the  power  of  a  sanitary  authority,  and  the  purposes 

for  which  they  may  borrow,  see  s.  106,  p>osi.  x 

(e)  See  as  to  this  the  notes  to  s.  105,  post. 

The  London  (Equalisation  of  Eates)  Act,  1894,  s.  1  (8), 
provides  as  follows  : 

"  Where  the  Local  Government  Board  under  s.  101  of  the  Public  Health 
{London)  Act,  1891,  are  satisfied  that  a  sanitary  authority  have  been 
guilty  of  such  default  as  in  that  section  mentioned,  and  have  made  an 
order  limiting  a  time  for  the  performance  of  the  duty  of  the  authority, 
the  London  County  Council  shall,  if  so  directed  by  the  Local  Government 
Board,  withhold"  the  whole  or  any  part  of  the  payment  (if  any)  next 
accruing  due  from  the  Equalisation  Fund  to  such  sanitary  authority. 
Any  sums  whicli  may  during  any  financial  year  be  withheld  in  accordance 
with  the  foregoing  enactment  shall  be  carried  forward  to  the  credit  of  the 
Equalisation  Fund  in  the  following  year,  and  the  amount  to  be  appor- 
tioned among  the  sanitary  districts  for  determining  the  grant  due  shall  be 
proportionately  increased. ' ' 

102.   .   .  . 

This  section  is  repealed  by  the  London  Government  Act,  1899, 
which  in  effect  provides  for  the  creation  of  a  borough  consisting 
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of  or  comprising  Woolwich,  which  will  now  for  all  purposes  form 
part  of  the  metropolis. 

The  metropolitan  borough  of  Woolwich  comprises  the  area  of 
the  parliamentary  borough  of  Woolwich,  and  consists  of  the 
parishes  of  Woolwich,  Eltham,  and  Plumstead.  See  the  London 
Government  Act,  1899,  First  Schedule,  and  the  Borough  of 
Woolwich  Order  in  Council,  No.  407,  May  15th,  1900. 

By  the  London  (Woolwich)  Scheme,  1900,  confirmed  by  an 
Order  in  Council,  No.  626,  dated  August  7th,  1900,  the  general 
law  applying  to  metropolitan  boroughs  was  made  to  apply  within 
the  parish  of  Woolwich  in  like  manner  as  it  applied  to  the  rest 
of  London,  and  accordingly  the  Public  Health  Acts  and  other 
enactments  not  applying  to  London,  so  far  as  they  applied  to- 
Woolwich,  were  repealed,  and  the  Metropolis  Management  Acts, 
1855 — 1893,  and  the  other  Acts  applying  to  London,  so  far  as 
they  did  not  before  that  date  apply  to  the  parish  of  Woolwich, 
were  applied  to  that  parish  in  like  manner  as  they  applied  to  the 
rest  of  London,  subject,  however,  to  the  provisions  mentioned  in 
the  said  scheme. 

Expenses  of  103.  The  expenses  incurred  by  sanitary  authorities  in 
Act.  London  under  this  Act  shall,  save  as  otherv\'ise  in  this 

Act  mentioned,  be  defrayed  as  follows  ;  (namely,) 

In  the  case  of  the  Commissioners  of  Sewers,  out  of 
their  sewer  rate  and  consolidated  rate,  or  either  of 
such  rates  : 

In  the  case  of  any  vestry  or  district  board,  out  of  their 
general  rate  : 

In  the  case  of  the  local  board  of  health  of  Woolwich,, 
out  of  the  district  fund  or  general  district  rate. 

The  Commissioners  of  Sewers  were  appointed  under  11  & 
12  Vict.  c.  clxiii.  by  the  common  council  of  the  city  of  London. 
Their  duties  under  that  Act  consisted  in  the  making,  etc.  of 
sewers,  drains,  and  vaults,  and  of  paving,  cleansing,  lighting,  and 
improving  the  several  streets  within  the  city,  and  the  enforcing 
of  various  sanitary  provisions  relating  to  drains,  closets,  ashpits,, 
etc.  They  had  power  under  the  Act  to  make  a  sewer  rate  for 
the  purpose  of  constructing,  altering,  repairing,  and  cleansing  the 
sewers  within  the  city,  and  for  otherwise  maintaining  the  sewerage 
and  drainage,  such  rate  not  to  exceed  4d.  in  the  £  in  any  one 
year  ;  and  a  consolidated  rate  not  to  exceed  Is.  6cZ.  in  the  £  in 
any  year  for  general  purposes  of  the  Act.  They  were  also 
empowered  to  borrow  on  the  credit  of  either  of  these  rates  (ss.  207, 
208).  This  Act  was  amended  by  14  &  15  Vict.  c.  xci,  and  38  & 
39  Vict.  c.  iv.  The  latter  contains  provisions  for  the  borrowing 
of  money  by  the  commissioners.    The  powers  and  duties  of  the 
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.commissioners  are  now  transferred  to  the  common  council  of  the    Sect.  103. 
city  by  the  City  of  London  Sewers  Act,  1897  (bO  A:  bl  Vict.  ^^^^^ 
c  cxxxiii) 

'  In  a  London  borough  constituted  under  the  London  Govern- 
ment Act,  1899,  all  the  expenses  of  the  council  will  be  paid  out 
of  the  general  rate  (and  this  will  apply  to  the  borough  consisting 
of  or  comprising  Woolwich)  made  under  s.  10  of  that  Act  which 
provides  as  follows  : 

(1)  A  scheme  under  this  Act  shall  provide  for  all  the  expenses  of 
a  borough  couucil  being  paid  out  of  the  general  rate,  and  tor  the  dis- 
continuance of  a  separate  sewers  rate  and  separate  lighting  rate,  but  shall 
make  provision  for  protecting  the  interests  of  owners  aud  occupiers  ot  any 
hereditament  which  is  exempt  from  any  rate  or  hable  to  be  assessed 
thereto  at  a  less  amount  than  other  hereditaments. 

(•?)  After  the  appointed  day  the  general  rate  and  the  poor  rate  shall  be 
assessed,  made,  and  levied  together  by  the  borough  council  as  one  rate, 
which  shall  be  termed  the  general  rate,  and  shall  be  assessed,  made, 
collected,  and  levied,  as  if  it  were  the  poor  rate,  and  all  enactments 
applying  or  referring  to  the  poor  rate  shall,  subject  to  the  provisions  ot 
this  Act  as  to  aadit,  be  construed  as  applying  or  referring  also  to  the 

general  rate.  •  ,  . 

(3)  Where  a  borough  comprises  more  than  one  parish,  the  amount  to 
be  raised  to  meet  the  expenses  of  the  borough  council,  or  other  sums 
payable  as  part  of  those  expenses,  shall,  subject  to  any  provision  required 
for  the  adjustment  of  local  burdens,  be  divided  between  the  parishes  in 
proportion  to  their  rateable  value. 

(4)  Where  any  of  the  adoptive  Acts,  or  any  local  or  other  Act,  does 
not  extend  to  the  whole  borough,  any  rate  required  to  meet  the  expenses 
incurred  under  the  Act  shall,  subject  to  the  provisions  of  any  scheme  under 
this  Act,  be  levied  together  with,  and  as  an  additional  item  of,  the  general 
rate  over  the  area  to  which  the  Act  extends. 

Pursuant  to  this  provision  a  scheme  called  "  The  London  Rating 
Scheme,  1901,"  was  duly  confirmed  by  Order  in  Council,  dated 
March  9th,  1901  (Stat.  R.  &  0.,  1901,  p.  226). 

The  Public  Health  (London)  Act,  1891,  Amendment  Act,  1893, 
deals  with  expenses  in  connection  with  the  provision  of  wharves, 
destructors,  etc.    See  this  Act  in  the  Appendix,  post. 

104. — (1)  All  expenses  incurred  by  the  Metropolitan  Expenses  of 
Asylum  Managers  in  the  execution  of  the  provisions  of 
this  Act  relating  to  the  provision  and  maintenance  of  Board, 
carriages,  buildings,  and  horses,  and  the  conveyance  in 
such  carriages  of  persons  suffering  from  any  dangerous 
infectious  disease  shall  to  such  extent  as  the  Local 
Government  Board  may  sanction  be  defrayed  out  of  the 
Metropolitan  Common  Poor  Fund  (a). 

(2)  Save  as  aforesaid,  all  expenses  incurred  by  the 
said  managers  in  the  execution  of  this  Act  shall  so  far  as 
they  are  not  recovered  from  guardians  in  pursuance  of 
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Sect.  104.  this  Act  be  defrayed  in  the  same  manner  as  the  expenses 
30  &  31  Vict,  mentioned  in  section  thirty-one  of  the  Metropolitan  Poor 
c-  Act,  1867,  are  to  be  defrayed  under  that  section  ;  and 

shall  be  raised  and  be  recoverable  in  the  same  manner 
as  expenses  under  that  Act(/>). 

(3)  The  provision  of  vessels  and  buildings  in  pursuance 
of  this  Act  shall  be  purposes  for  which  the  Metropolitan 
Asylum  Managers  may  borrow  in  pursuance  of  the 
Metropolitan  Poor  Act,  1867,  and  any  Acts  amending 
the  same  (c). 

(a)  As  to  the  Metropolitan  Common  Poor  Fund,  see  the  note 
to  s.  80,  rt?(<e,  p.  170. 

(&)  Expenses  under  the  Metropolitan  Poor  Act,  1867  (30  & 
31  Yict.  c.  6),  s.  31,  are  defrayed  by  contributions  from  the  unions 
and  parishes  forming  the  district.  These  contributions  are  to  be 
assessed  on  each  parish  and  district  according  to  its  rateable  value 
(s.  55). 

(c)  This  sub-section  states  in  general  terms  the  effect  of  a 
number  of  separate  enactments  :  42  &  43  Yict.  c.  54,  s.  16  ; 
46  &  47  Yict.  c.  35,  s.  4  ;  47  &  48  Yict.  c.  60,  s.  2  ;  52  &  53  Yict. 
c.  56,  s.  7. 

105. — (1)  The  provision  of  hospitals  and  of  mortuaries 
under  this  Act,  and  the  purposes  of  the  epidemic  regula- 
tions under  this  Act,  shall  be  purposes  for  which  vestries 
and  district  boards  are  authorised  to  borrow  (a). 

(2)  A  sanitary  authority,  with  the  consent  of  the  Local 
Grovernment  Board,  may  borrow  for  the  purpose  of  pro- 
viding, as  required  or  authorised  by  this  Act — 

(a)  Sanitary  conveniences,  lavatories,  and  ashpits, 
and 

(b)  Premises,  apparatus,  carriages,  and  vessels  for 
the  disinfection,  destruction,  and  removal  of 
infected  articles,  and 

(c)  A  building  for  post-mortem  examinations  and 
accommodation  ifor  the  holding  of  inquests  (6). 

(3)  The  purposes  for  which  a  sanitary  authority  are 
authorised  under  this  Act  to  borrow  shall  be  purposes 
for  which  that  authority  may  borrow  under  the  Acts 
relatino-  to  the  execution  of  the  other  duties  of  that. 
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authority,  aiul,  where  the  consent  of  tlic  Local  Govern- 
ment Board  is  required  and  given  to  any  such  loan,  the 
consent  of  any  other  authority  shall  not  bo  required  (c). 

(o)  This  sub-section  replaces  4()  &  47  Vict.  c.  35,  s.  5,  and 
53  I't  54  Vict.  c.  ccxliii.,  s.  24,  both  now  repealed. 

As  to  the  provision  of  hospitals,  see  s.  75,  ante.  As  to  the  epidemic 
regulations,  see  s.  82,  ante;  and  as  to  the  provision  of  mortuaries, 
see  s.  88,  ante. 

The  vestries  and  district  boards  are  now  superseded  by  the 
metropolitan  borough  councils  established  under  the  London 
Government  Act,  1899. 

See  the  notes  to  s.  142,  jao.s7. 

(V)  In  addition  to  the  purposes  above  mentioned,  it  is  provided 
by  the  London  County  Council  (G-eneral  Powers)  Act,  1896 
(59  &  60  Vict.  c.  clxxxviii),  s.  32,  that  the  purposes  for  which 
a  sanitary  authority  are  empowered  to  borrow  under  this  section 
shall  extend  to  and  include  the  purposes  of  providing  shelter  or 
house  accommodation  for  persons  removed  from  their  houses  in 
case  of  infectious  disease.    See  s.  60  (4),  aiite^  p.  145. 

It  should  be  observed  that  the  consent  of  the  Local  Govern- 
ment Board  is  required  for  a  loan  for  any  of  these  purposes.  The 
importance  of  this  appears  by  sub-s.  (3). 

As  to  the  provision  of  sanitary  conveniences,  lavatories,  and 
ashpits,  see  s.  44,  ante,  p.  101.  As  to  premises,  etc.  for  disinfec- 
tion, see  s.  59,  ante,  p.  142.   As  to    pout -mortem  building,  sees.  90. 

Loans  have  been  sanctioned  for  conveniences  and  lavatories 
in  Battersea,  Bermondsey,  Bethnal  Green,  Camberwell,  Deptford, 
Finsbury,  Fulham,  Greenwich,  Hackney,  Hammersmith,  Hamp- 
stead,  Holborn,  Islington,  Kensington,  Lambeth,  Lewisham, 
Marylebone,  Paddington,  Poplar,  Shoreditch,  Southwark,  Stepney, 
St.  Pancras,  Wandsworth,  Westminster  and  Woolwich. 

Loans  have  been  sanctioned  for  the  purposes  of  this  sub-s.  (b) 
in  Battersea,  Bermondsey,  Deptford,  Fulham,  Islington,  Lewisham, 
Limehouse,  Rotherhithe,  Wandsworth,  Westminster  and  Woolwich. 

Loans  have  been  sanctioned  for  post-mortem  chambers  and  post- 
mortem rooms  in  Battersea,  Bermondsey,  Deptford,  Greenwich, 
Lewisham,  Paddington,  Poplar,  Westminster  and  Woolwich. 

Loans  for  inquest  rooms  and  coroners'  courts  have  been 
sanctioned  in  Battersea,  Deptford,  Hammersmith,  Kensington, 
Lewisham,  Poplar,  Stepney,  Westminster  and  Woolwich. 

See  the  provisions  of  the  Public  Health  (London)  Act,  1891, 
Amendment  Act,  1893  (56  &  57  Vict.  c.  47),  s.  3,  imst,  which 
provides  that,  "  notwithstanding  anything  in  the  principal  Act, 
expenses  incurred  or  to  be  incurred  by  a  vestry  or  district  board  as 
sanitary  authority  for  and  in  connection  with  the  provision  of 
land,  wharves,  destructors,  plant,  and  equipment  for  the  purposes  of 
collection,  removal,  and  disposal  of  house  and  street  refuse,  shall 
be  and  Ije  deemed  to  have  been  expenses  for  the  purposes  of 
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Sect.  105.    which  a  vestry  or  district  board  may  borrow  money  as  expenses 

  incurred  by  them  in  the  execution  of  the  Metropolis  Manage- 

NoTE.  ment  Act,  18,55.  And  sections  one  hundred  and  eighty-three  to 
one  hundred  and  ninety-one  (both  included)  of  that  Act  shall 
apply  and  have  affect  accordingly." 

(c)  The  powers  of  borrowing  conferred  on  a  district  board  or 
vestry  were  given  by  18  &  19  Vict.  c.  120,  s.  183,  and  the  councils 
of  the  new  London  boroughs  will  presumably  borrow  under  the 
same  section.  Under  that  section  they  can  borrow  for  the  purpose 
of  defraying  expenses  incurred  under  the  Metropolis  Management 
Acts,  with  the  sanction  of  the  London  County  Council.  But  this 
sanction  will  not  be  required  if  the  loan  is  for  the  purposes 
mentioned  in  sub-s.  (2),  and  the  consent  of  the  Local  G-overn- 
ment  Board  has  been  obtained. 


Appointment     106. — (1)  Every  sanitary  authority  shall  appoint  one 
officers  of ^     or  more  medical  officers  of  health  for  their  district  (a), 
health.  (2)  The  same  person  may,  with  the  sanction  of  the 

Local  Government  Board,  be  appointed  medical  offi.cer  of 
health  for  two  or  more  districts,  by  the  .sanitary  authorities 
of  such  districts  ;  and  the  Local  Government  Board 
shall  prescribe  the  mode  of  such  appointment  and  the 
proportions  in  which  the  expenses  of  such  appointment 
and  the  salary  and  charges  of  such  officer  shall  be  borne 
by  such  authorities  (b). 

(3)  Every  person  appointed  or  reappointed  after  the 
commencement  of  this  Act  as  medical  officer  of  health  of 
a  district  shall  (except  dui'ing  the  two  months  next  after 
the  time  of  his  appointment,  or  except  in  cases  allowed 
by  the  Local  Government  Board)  reside  in  such  district 
or  within  one  mile  of  the  boundaiy  thereof,  and,  if  while 
not  so  residing  as  required  by  this  enactment  he  assumes 
to  act  or  receives  any  remuneration  as  such  medical  officer 
of  health,  he  shall  cease  to  hold  the  office  (c). 

(4)  A  medical  officer  of  health  may  exercise  any  of  the 
powers  with  which  a  sanifcai-y  inspector  is  invested  ((/). 

•  (5)  The  annual  report  of  a  medical  officer  of  health  to 
the  sanitary  authority  shall  be  appended  to  the  annual 
report  of  the  sanitary  authority  (e). 

(a)  As  to  the  qualification,  appointment,  duties,  salary,  and  tenure 
of  office  of  a  medical  officer  of  health,  see  s.  108,2^0*7.  See  also 
.s.  139,i;o.s-/,  as  to  existing  officers. 
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See  the  duties  whicli  may  devolve  upon  a  medical  officer  under    Sect.  106. 
Part  IV.  of  the  London  County  Council  (General  Powers)  Act,  — — 
1907,  set  out  in  the  Appendix,  post,  in  connection  with  milk      -'^  ' 
supply  (tuberculosis).    See  also  the  provision  in  s.  2  (5)  of  the 
Notification  of  Births  Act,  1907  (7  Edw.  7,  c.  40). 

(6)  Where  a  person  holds  office  for  two  districts,  he  must  live 
Avithin  a  mile  of  the  boundary  of  each,  unless  he  obtains  the 
consent  of  the  Local  Government  Board  under  sub-s.  (3). 

(f)  This  sub-section  will  not  apply  to  a  medical  officer  who 
was  in  office  when  the  Act  passed,  unless  after  that  date  he  is 
reappointed. 

{(1)  A  medical  officer  of  health  has  not  only  the  powers  conferred 
upon  him  by  the  Act  in  express  terms,  but,  in  addition,  those 
conferred  on  the  sanitary  inspector. 

(e)  Every  district  board  and  vestry  was  required  to  make  an 
annual  report  in  the  month  of  June  in  every  year,  and  to  send  a 
copy  to  the  London  County  Council.  To  this  annual  report, 
■  which  will  now  be  made  by  the  borough  council,  must  be  appended 
the  annual  report  of  the  medical  officer.  This  sub-section  replaces 
the  repealed  part  of  18  &  19  Vict.  c.  120,  s.  198,  and  25  &  26  Vict, 
c.  102,  s.  43. 

107. —  (1)  Every  sanitary  authority  shall  appoint  an  Appointment 
adequate  number  of  fit  and  proper  persons  as  sanitary  i^ig^ectorZ 
inspectors,  and  may  distribute  among  them  the  duties 
to  be  performed  by  sanitary  inspectors,  and  every  such 
inspector  shall  be  a  person  qualified  and  competent  by 
his  knowledge  and  experience  to  perform  the  duties  of 
his  office  (a). 

(2)  Where  the  Local  Government  Board,  on  a  repre- 
sentation from  the  county  council,  and  after  local  inquiry, 
are  satisfied  that  any  sanitary  authority  have  failed  to 
appoint  a  sufiicient  number  of  sanitary  inspectors,  the 
Board  may  order  the  authority  to  appoint  such  number 
of  additional  sanitary  inspectors  and  to  allow  them  such 
remuneration  as  the  order  directs,  and  the  sanitary 
authority  shall  comply  with  the  order  (&). 

(3)  The  sanitary  inspectors  shall  report  to  the  sanitary 
authority  the  existence  of  any  nuisances  ;  and  the  sanitary 
authority  shall  cause  a  book  to  be  kept  in  which  shall  be 
entered  all  complaints  made  of  any  infringement  of  the 
provisions  of  this  Act  or  of  any  byelaws  made  thereunder, 
or  of  nuisances  ;  and  every  such  inspector  shall  forthwith 
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Sect.  107.  inquire  into  the  truth  or  otherwise  of  such  complaints, 
and  report  upon  the  same,  and  such  report  shall  be  laid 
before  the  sanitary  authority  at  their  next  meeting,  and 
together  with  the  order  of  the  sanitary  authority  thereon 
shall  be  entered  in  a  book,  which  shall  be  kept  at  their 
office,  and  shall  be  open  at  all  reasonable  times  to  the 
inspection  of  any  inhabitant  of  the  district,  and  of  any 
officer  either  generally  or  specially  authorised  for  the- 
purpose  by  the  county  council  ;  and  it  shall  be  the  duty 
of  such  inspector,  subject  to  the  direction  of  the  sanitary 
authority,  or  of  a  committee  thereof,  to  make  complaints- 
before  justices  and  take  legal  proceedings  for  the  punish- 
ment of  any  person  for  any  offence  under  this  Act  or  any 
such  byelaws  (c). 

(a)  This  sub-section  is  taken  from  18  &  19  Vict.  c.  120,  s.  133, 
and  23  &  24  Vict.  c.  77,  s.  9,  both  now  repealed. 

As  to  the  qualification,  appointment,  duties,  salary,  and  tenure  of 
office  of  a  sanitary  inspector,  see  the  next  section.  See  especially 
sub-s.  (2)  (d)  of  that  section  as  to  the  qualification  of  a  sanitary 
inspector  appointed  after  January  1st,  1895. 

A  power  to  appoint  health  visitors  is  contained  in  s.  6  of  the 
London  County  Council  (General  Powers)  Act,  1908,  set  out  in 
the  Appendix,  j^ost. 

(b)  As  to  the  holding  of  local  inquiries,  see  s.  129,  jwst. 

No  provision  is  made  for  enforcing  the  Order  of  the  Local 
Government  Board.    This  may  apparently  be  done  by  mandamus. 

(c)  This  sub-section  is,  in  substance,  a  re-enactment  of  18  & 
19  Vict.  c.  120,  s.  133,  now  repealed.  The  provision  for  inspection 
of  the  book  by  officers  of  the  county  council  is  new,  as  also  is  that 
relating  to  the  direction  of  a  committee  under  s.  99,  ante,  p.  196. 
See  St.  Leonard,  Shoreditch  (Vestry  of)  v.  Holmes  (1885),  50  J.  P. 
132,  cited  in  note  (d)  to  s.  99,  ante,  p.  200. 

Provisions  as     108.— (1)  Subject  to  the  provisions  of  this  Act  as  to 

to  medical     existing  officers,  the  Local  Government  Board  shall  have 

s^itli-y'"'^    the  same  powers  as  they  have  in  the  case  of  a  district 

inspectors.     medical  officer  of  a  poor  law  union  with  regard  to  the 

qualification,  appointment,  duties,  salary,  and  tenure  of 

office  of  every  medical  officer  of  health  and  sanitary 

inspector,  and  one-half  of  the  salary  of  every  such  medical 

officer  and  sanitary  inspector  shall  be  paid  by  the  county 

council  out  of  the  Exchequer  Contribution  Account  in 

.51  &  52  Vict,  accordance  with  section  twenty-four  of  the  Local  Govern- 
c.  41. 


Medical  Offiukks  and  Sanitary  Inspectors. 


211 


ment  Act,  1888,  and  that  section  shall  be  construed  as  if  Sect.  108. 
in  sub-section  two  thereof  the  reference  to  the  Public 
Health  Act,  1875,  included  a  reference  to  this  Act  (a). 
(2)  Provided  that— 

(a)  A  medical  officer  of  health  shall  be  legally  qualified 

for  the  practice  of  medicine,  surgery,  and  mid- 
wifery, and  also  either  be  registered  in  the 
Medical  Register  as  the  holder  of  a  diploma 
in  sanitary  science,  public  health,  or  State 
medicine  under  section  twenty-one  of  the 
Medical  Act,  188(3,  or  have  been  during  three  49  &  50  Vict, 
consecutive  years  preceding  the  year  one  thousand  °' 
eight  hundred  and  ninety-two  a  medical  officer 
of  a  district  or  combination  of  districts  in 
London  or  elsewhere  with  a  population  accord- 
ing to  the  last  published  census  of  not  less  than 
twenty  thousand,  or  have  before  the  passing  of 
the  Local  Government  Act,  1888,  been  for  not 
less  than  three  years  a  medical  officer  or 
inspector  of  the  Local  Government  Board  ;  and 

(b)  A   medical  officer  of  health  shall  be  removable 

by  the  sanitary  authority  with  the  consent  of 
the  Local  Government  Board,  or  by  that  Board, 
and  not  otherwise  : 

Provided  that  the  Local  Government  Board 
shall  take  into  consideration  every  representation 
made  by  the  sanitaiy  authority  for  the  removal 
of  any  medical  officer,  whether  based  on  the 
general  interests  of  the  district,  on  the  conduct 
of  such  officer,  or  on  any  other  ground  ;  and 

(c)  Any  such  medical  officer  shall  not  be  appointed  for 

a  limited  period  only  ;  and 

(d)  A  sanitary  inspector  appointed  after  the  first  day 

of  January  one  thousand  eight  hundred  and 
ninety-five  shall  be  holder  of  a  certificate  of 
such  body  as  the  Local  Government  Board  may 
from  time  to  time  approve,  that  he  has  by 
examination  shown  himself  competent  for  such 
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office,  or  shall  have  been,  during  three  con- 
secutive years  preceding  the  year  one  thousand 
eight  hundred  and  ninety-five,  a  sanitary  in- 
spector or  inspector  of  nuisances  of  a  district  in 
London,  or  of  an  urban  sanitar}''  district  out  of 
London  containing  according  to  the  last  published 
census  a  population  of  not  less  than  twenty 
thousand  inhabitants  (b). 

(a)  The  provisions  of  this  Act  as  to  existing  officers  are  contained 
in  s.  139,  post. 

Under  4  &  5  Will.  4,  c.  76,  s.  46,  the  Local  Government  Board 
have  power  to  define  and  specify  the  qualification,  duties,  salary, 
appointment  and  tenure  of  office  of  district  medical  officer,  and 
they  have  done  so  by  General  Orders  dated  May  25th,  1857, 
December  10th,  1859,  and  July  14th,  1880.  See  Macmorran  and 
Lushington's  Poor  Law  Orders  (1905  ed.,  Macmorran  and 
Naldrett),  pp.  343,  358,  and  653.  A  provision  similar  to  that  in 
the  text  is  contained  in  the  Public  Health  Act,  1875,  as  amended 
by  the  Local  Government  Act,  1888,  s.  24  (3). 

On  December  8th,  1891,  the  Local  Government  Board  issued 
a  General  Order  with  respect  to  the  appointment,  tenure  of  office, 
salary  and  duties  of  every  medical  officer  of  health  or  sanitary 
inspector  appointed  by  any  sanitary  authority  in  the  county  of 
London  on  or  after  January  1st,  1892,  or  who,  having  been 
appointed  by  such  sanitary  authority  prior  to  that  date,  shall  be 
reappointed  by  them  on  or  after  that  date,  and  who  in  either 
case  shall  not  be  appointed  in  pursuance  of  a  temporary  arrange- 
ment made  with  the  Board's  sanction  under  s.  109  of  the  Act. 
8ee  Stat.  R.  &  0.,  1891,  p.  466.  This  Order  rescinded  Orders 
previously  made,  except  so  far  as  such  Orders  related  to  any 
medical  officer  of  health  who,  on  January  1st,  1892,  held  office 
under  an  appointment  made  before  that  date.  These  earlier 
Orders  were  dated  March  28th,  1889,  and  October  21st,  1889. 

Formerly,  when  the  qualification,  etc.  of  a  medical  officer  or 
inspector  of  nuisances  were  prescribed  by  the  Local  Government 
Board,  one-half  of  his  salary  was  paid  out  of  moneys  provided 
by  Parliament.  Since  the  Local  Government  Act,  1888,  the 
Government  grant  has  ceased,  and  by  s.  24  of  that  Act,  the  county 
council  are  required  to  pay  out  of  the  Exchequer  Contribution 
Account,  one-half  of  the  salary  of  every  medical  officer  and 
inspector  of  nuisances,  when  his  qualification,  etc.,  are  in  accordance 
with  the  regulations  of  the  Local  Government  Act  made  by  Order 
under  this  Act. 

The  text  of  s.  24  of  the  Local  Government  Act,  1888,  as 
applied  by  the  above  sub-section,  is  as  follows  :  "  Whereas  certaui 
grants  heretofore  made  out  of  the  Exchequer  in  aid  of  local  rates 
(in  this  Act  referred  to  as  local  grants)  will  by  reason  of  the 
duties  on  the  local  taxation  licences  and  the  probate  duty  grant 
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being  by  this  Act  made  payable  to  local  authorities,  cease,  it  is  Sect^ 
therefore  hereby  enacted  as  follows  : 

"  (1)  So  much  of  any  enactment  as  requires  or  authorises  payment  out 
of  the  Exchequer  of  any  hical  grant  in  substitution  for  which  the  county 
council  is  required  by  this  Act  to  malvo  any  payment  is  hereby  repealed 
as  from  the  iUst  day  of  March  next  after  the  passing  of  this  Act  [1889] 
without  prejudice  to  any  right  accrued  before  that  day. 

"  (2)  In  substitution  for  local  grants,  the  council  of  each  county  shall 
from  time  to  time  as  from  the  said  day  pay  out  of  the  county  fund  and 
charge  to  the  Exchequer  Contribution  Account  the  following  sums,  that 
is  to  say — 

"  (c)  They  shall  pay  to  every  local  authority,  for  any  area  wholly  or 
partly  in  the  county,  by  whom  a  medical  ofticer  of  health  or 
inspector  of  nuisances  is  paid,  one-half  of  the  salary  of  such 
officer,  where  his  qualification,  appointment,  salary,  and  tenure 
of  office  are  in  accordance  with  the  regulations  made  by  order 
under  the  Puhlic  Health  {LondinC)  Act,  1891,  or  any  Act 
repealed  by  that  Act,  but  if  the  Local  Government  Board  certify 
to  the  council  that  such  medical  officer  has  failed  to  send  to  the 
Local  Government  Board  such  report  and  returns  as  are  for  the 
time  being  required  by  the  regulations  respecting  the  duties  of 
such  officer  made  by  (Jrder  of  the  Board  under  any  of  the  said 
Acts,  a  sum  equal  to  such  half  of  the  salary  shall  be  forfeited  to 
the  Crown,  and  the  council  shall  pay  the  same  into  her  Majesty's 
Exchequer  and  not  to  the  said  local  authority." 

(6)  Clause  (a)  contains  substantially  the  same  provisions  as 
s.  18  (2),  of  the  Local  Government  Act,  1888,  with  regard  to  the 
qualification  of  the  medical  officer  of  a  county  appointed  after 
January  1st,  1892. 

The  Medical  Act,  1886  (49  &  50  Yict.  c.  48),  s.  21,  provides 
that  every  registered  medical  practitioner  to  whom  a  diploma  for 
proficiency  in  sanitary  science,  public  health,  or  State  medicine, 
has,  after  special  examination,  been  granted  by  any  college  or 
faculty  of  physicians  or  surgeons,  or  university,  in  the  United 
Kingdom,  or  by  any  such  bodies  acting  in  combination,  shall,  if 
such  diploma  appears  to  the  Privy  Council,  or  to  the  General 
Council,  to  deserve  recognition  in  the  Medical  Eegister,  be  entitled, 
on  payment  of  such  fee  as  the  General  Council  may  appoint,  to 
have  such  diploma  entered  in  the  said  register,  in  addition  to  any 
other  diploma  or  diplomas  in  respect  of  which  he  is  registered. 

The  medical  officer  of  health  of  the  Local  Government  Board 
is  appointed  under  21  &  22  Yict.  c.  97,  s.  4  ;  34  &  35  Vict.  c.  70. 
Inspectors  are  appointed  under  10  &  11  Vict.  c.  109,  s.  19,  and 
34  &  35  Vict.  c.  70,  s.  2. 

The  provision  as  to  the  qualification  of  sanitary  inspectors  is 
new. 

On  July  nth,  1892,  the  Board  approved  of  the  Sanitary 
Institute  as  a  body  to  grant  certificates  under  this  section.  Sub- 
sequently the  Board  received  communications  from  other  bodies 
desiring  to  be  approved  under  the  section  on  proposing  that  a 
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Sect.  108.    joint  board  should  be  formed  for  the  purpose  of  granting  certifi- 
-    ^       cates.    After  a  full  discussion  of  the  matter  the  Board  decided 
JNoTK.  ^jjg  holding  of  examinations  and  the  granting  of  certificates 

should  be  done  by  one  body  rather  than  by  a  number  of  bodies 
acting  independently,  and  a  new  association  called  "  The  Sanitary 
Inspectors  Examination  Board"  was  formed.  A  copy  of  the 
memorandum  and  articles  of  association  of  this  board,  and  of 
the  licence  granted  by  the  Board  of  Trade  can  be  found  in 
the  Parliamentary  Paper,  House  of  Commons,  No.  134,  Session 
1899. 

The  first  meeting  of  the  new  board  was  held  on  April  18th, 
1899.  On  April  24th  the  Local  Government  Board  withdrew  their 
approval  granted  to  the  Sanitary  Institute,  and  approved  of  the 
Examination  Board  as  a  body  to  grant  certificates  under  this  section. 

A  copy  of  the  Regulations  of  this  Board  as  to  examinations  and 
instruction  follows  : 

THE  SANITARY  INSPECTORS  EXAMINATION  BOARD. 

Iiicorporated  8th  Feiruary,  1899. 

Regulations  as  to  Examinations  and  Insteuction. 

The  examination  shall  consist  of  two  parts,  preliminary  and  technical. 
The  preliminary  examination  shall  be  written  and  oral,  upon  the  following 
subjects  : 

English,  including  writing,  spelling,  composition,  and  dictation. 
Arithmetic,  including  fractions,  vulgar  and  decimal,  simple  proportion, 
common   weights  and  measures,  mensuration   of  rectangles  and 
rectangular  solids  as  required  by  Schedule  1,  Standard  (i,  of  the  Day 
School  Code,  1898,  of  the  Education  Department,  together  with 
mensuration  of  circles,  cylinders,  and  spheres. 
No  candidate  shall  be  approved  who  fails  to  show  in  each  of  these 
subjects  such  proficiency  as  shall  satisfy  the  examiners  of  his  ability  to 
prepare  official  reports. 

The  technical  examination  shall  be  written,  oral,  and  practical,  upon 
the  following  subjects  so  far  as  they  bear  upon  the  duties  of  a  sanitary 
inspector  : 

1.  Elementary  physics  and  chemistry  in  relation  to  water,  soil,  air  and 

ventilation. 

2.  Elementary  statistical  methods. 

3.  Municipal  hygiene  or  hygiene  of  communities,  including  prevention 

and  abatement  of  nuisances,  sanitary  defects  in  and  about  buildings 
and  their  remedies,  water  suppHes,  sanitary  appliances,  drainage, 
refuse  removal  and  disposal,  offensive  trades,  disinfection,  food 
inspection. 

4.  Statutes,  and  the  Orders,  Memoranda,  and  Model  Byelaws  of  the 

Local  Government  Board,  and  the  byelaws  in  force  in  the 

administrative  county  of  London. 
Every  candidate  must  forward  to  the  Secretary  of  the  Board  not  later 
than  fourteen  days  before  the  commencement  of  the  examination  notice  of 
his  intention  to  present  himself  for  examination,  and  half  the  appointed 
fee.  The  remaining  half  of  the  fee  must  be  paid  not  later  than  seven  days 
before  the  date  of  the  examination. 
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Caiidiilntes  for  the  technical  examination  must  pass  the  prelinimary    Sect,  108. 
examination,  unless  they  shall  have  passed  an  examination  recognised  by  - 
•,he  Board  in  substitution  for  it  (wv  next  page:)  ;  and  must  forward  to  the  JNOTK. 
Secretary  of  the  Board  not  later  tium  fourteen  days  before  the  commence- 
ment of  the  examination  : 

1.  Evidence  of  having  attained  the  age  of  twenty-one  years. 

2.  A  recent  testimonial  as  to  personal  character  ;  if  possible,  from  a 

clergyman,  medical  ofiiccr  of  health,  or  other  person  holding  an 
official  position.  _  ... 

3.  Evidence  of  having  passed  a  recognised  alternative  examination,  in 

the  case  of  candidates  who  claim  exemption  from  the  preliminary 
examination. 

4.  Evidence  of  training,  con.sisting  of  :  . 

(a)  Evidence  of  having  held  for  not  less  than  three  years  whole  time 

employment  as  sanitary  inspector,  inspector  of  nuisances,  or 
inspector  and  surveyor.  Provided  that  in  the  case  of  a  person 
holding  the  certificate  of  the  Sanitary  Institute,  the  Incorpo- 
rated Sanitary  Association  of  Scotland,  or  other  examining 
body  approved  by  the  Board,  the  term  of  employment  be 
reduced  to  twelve  months  subsequent  to  having  obtained  such 
certificate  :  or 

(b)  A  certificate  of  instruction  as  prescribed  below  from  an  institution 

recognised  by  the  Board. 
Provided  that  a  person  who  is  already  on  Part  I.  of  the  Board's 
Eegister  as  having,  prior  to  31st  December,  1898,  obtained  the 
certificate  of  the  Sanitary  Institute  or  the  Royal  Institute  of 
Public  Health,  shall  not  be  required  to  produce  such  evidence 
of  employment  as  a  sanitary  inspector,  or  certificate  of 
instruction. 

The  certificate  of  instruction  must  show  that  the  candidate  has  attended 
■a  course  of  instruction  approved  by  the  Board,  consisting  of  not  less  than 
32  systematic  lectures  supplemented  by  demonstrations  and  comprising  the 
subjects  of  the  technical  examination,  including  : 

(a)  Elementary  physics  and  chemistry  in  relation  to  water,  soil,  air  and 

ventilation. 

(b)  Building  construction  in  its  sanitary  relations.    Measurement  and 

drawing  plans  to  scale. 

(c)  The  practical  duties  of  a  sanitary  inspector,  e.g.,  drawing  up  notices 

as  to  sanitary  defects,  taking  samples  of  water,  food,  and  drugs 
for  analysis,  food  inspection,  drain-testing,  disinfection,  methods 
of  inspection,  note-taking  and  reporting. 

The  fee  for  the  preliminary  examination  shall  be  one  guinea,  and  for  the 
technical  examination,  three  guineas.  No  fees  will  be  returned  except  in 
the  case  of  a  candidate  who  having  entered  for  both  examinations  fails  to 
pass  the  preliminary  examination,  in  which  case  the  fee  for  the  technical 
examination  will  be  returned  to  him. 

If  a  candidate  be  prevented  from  attending  by  illness,  or  by  other 
cause  deemed  sufficient  by  the  Board,  he  will  be  admitted  to  the  next 
examination  without  further  fee. 

An  unsuccessful  candidate  will  be  admitted  to  one  subsequent  examina- 
tion on  payment  of  one-half  the  above  fees. 

The  examinations  will  be  held  twice  in  each  year,  commencing  in  the 
third  week  in  January  and  the  first  week  in  May. 

Every  candidate  who  passes  the  examination  will  receive  a  certificate  to 
that  effect,  qualifying  him  for  appointment  as  sanitary  inspector  under 
-section  108  (2)  (d)  of  the  Public  Health  (London)  Act,  1891,  and  under 
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Sect.  108.    any  subsequent  Act  ol'  Parliament  or  Order  of  the  Local  Government 

  Board  which  may  require  sanitary  inspectors  or  inspectors  of  nuisances  to 

NoTK.        hold  cortificntcs. 

St.  Stephen's  House,  London,  S.VV. 
All  comviunicdthnm  to  ha  (uldrrnxcd  to  the  Hon.  Secretary,  1,  Adchiidc 
JhiHditif/x,  Lmtdon,  Brldgr,  Lojtdoii.  E.G. 

May,  1905. 


Examinations   uecogxisicd   in  Substitution 
rrelimikart  examination. 


FOB  THK 


Temporary 

arrangement 

for  duties  of 

medical 

oflRcer  or 

sanitary 

inspector. 


1.  The  local  examination  of  the  Examinations  Board  of  the  National 

Union  of  Teachers  (based  on  the  work  of  the  Sixth  Standard,  as  .set 
forth  in  the  Code  of  the  Education  Department),  mensuration 
having  been  taken  as  one  of  the  three  optional  subjects  required  by 
the  iiegulations. 

2.  The  junior  local  examination  of  the  University  of  Oxford. 

3.  The  junior  local  examination  of  the  University  of  Cambridge. 

4.  The  junior  certificate  of  the  Central  Welsh  Board. 

5.  The  third-class  certificate  examination  of  the  College  of  Preceptors  ; 
OR,  any  equivalent  or  higher  examination  comprising  all  the  subjects- 
stated  in   the    Board's   Jiegulatious  for    the  preliminary 
examination. 

109.  A  sauitary  authority,  where  occasion  requires, 
may,  with  the  sanction  of  the  Local  Government  Board, 
make  any  temporary  arrangement  for  the  performance 
of  all  or  any  of  the  duties  of  a  medical  officer  of  health 
or  sanitary  inspector,  and  any  person  appointed  by 
virtue  of  any  such  arrangement  to  perform  those  duties, 
or  any  of  them,  shall,  subject  to  the  terms  of  his 
appointment,  have  all  the  powers,  duties,  and  liabilities  of 
a  medical  officer  of  health  or  sanitary  inspector  as  the  case 
may  be. 

This  provision  is  new.    The  temporary  officer  must  apparently 
be  qualified  as  in  the  last  preceding  section  mentioned.  Compare 
'  s.  79  of  the  Housing  of  the  Working  Classes  Act,  1890  (53  & 
54  Vict.  c.  70). 

On  October  31st,  1907,  the  Local  Government  Board  communi- 
cated with  the  several  borough  councils  with  reference  to 
the  subject-matter  of  this  section  and  suggested  that  definite 
arrangements  should  be  made  by  resolution  of  such  councils.  The 
Board  thought  that  under  ordinary  circumstances,  and  where  the 
absence  of  the  medical  officer  of  health  would  not  be  for  any 
lengthened  period,  the  best  course  would  usually  be  that  he  should 
be  empowered  to  arrange  with  the  medical  officer  of  health  of 
some  neighbouring  borough  to  deal  with  any  matter  which  might 
require  attention  during  his  absence,  the  council  being  informed 
of  the  name  of  the  officer  who  has  consented  to  undertake  the. 


Medical  Ofkicers  and  Sanitarv  Inspectohs. 

duty.    In  any  case  in  which  the  absence  of  the  medical  officer  ol;  Sect.J.09. 

health  might  be  prolonged  it  would  no  doubt  be  necessary  that       ^^^^  ^ 

a  deputy  medical  officer  of  health  with  the  necessary  qualifications 

should  "be  appointed,  but  any  such  case  could  be  dealt  with  as 

it  arose,  and  the  Local  Government  Board  did  not  consider  it 

to  be  needful  that  the  suggested  resolution  of  the  borough  council 

need  extend  to  it. 

110.  — (1)  For  the  purposes  of  this  Act   any  vessel  Jurisdiction 
lying  in  any  river  or  other  water  within  the  district  of  a '"^^  *° "l^*" 
sanitary  authority  shall  (subject  to  the  provisions  of  this 

Act  with  respect  to  the  port  sanitary  authority  of  the 
port  of  London)  be  subject  to  the  jurisdiction  of  that 
authority  in  the  same  manner  as  if  it  were  a  house 
within  such  district  (a). 

(2)  The  master  of  any  such  vessel  shall  be  deemed 
for  the  purposes  of  this  Act  to  be  the  occupier  of  such 
vessel  {h). 

(3)  This  section  shall  not  apply  to  any  vessel  under 
the  command  or  charge  of  any  officer  bearing  her 
Majesty's  commission,  or  to  any  vessel  belonging  to  any 
foreign  government. 

(a)  This  section  is  taken  from  29  &  30  Vict.  c.  90,  ss.  30,  32 
(now  repealed). 

As  to  the  port  sanitary  authority  of  the  port  of  London,  see 
s.  Ill,  post. 

(h)  Thft  word  "occupier"  has  been  retained  although  the  term 
"master,"  as  defined  by  s.  141. ^;ios<,  has  been  substituted  throughout 
this  Act. 

Po7't  Sanitary  Aittliority  of  Port  of  London. 

111.  The  mayor,  commonalty,  and  citizens  of  the  city  Port  sanitary 
of  London  shall  continue  to  be  the  port  sanitary  authority  pQ^J)*;',^'^ 

of  the  port  of  London,  as  established  for  the  purposes  of  London, 
the  laws  relating  to  the  customs  of  the  United  Kingdom, 
and   shall  pay  out  of  their  corporate  fuiids  all  their 
expenses  as  such  port  sanitary  authority. 

This  section  is  taken  from  35  &  3G  Vict.  c.  79,  s.  20  (now 
repealed),  and  38  &  39  Vict.  c.  55,  s.  291. 

The  Customs  Consolidation  Act,  187(;  (3!)  &  40  Vict.  c.  36), 
ss.  11 — 16,  provides  that  the  Commissioners  of  the  Treasury 
may  by  their  warrant  appoint  any  port  in  the  United  Kingdom 


-218 


The  Public  Health  (London)  Act,  1891. 


Sect.  111.    ivnd  declare  the  limits  thereof,  and  may  annul  the  limits  of  any 
-  port  already  appointed  or  to  be  thereafter  set  out,  and  may  declare 

^"TK.  ^jjg  same  to  be  no  longer  a  port  :  Provided  that  such  alterations 
or  variations  in  limits  shall  not  alfect  any  lawful  rights  or  privileges 
co-extensive  with  such  pre-existing  limits  (irrespective  of  matters 
relating  to  his  Majesty's  Customs)  granted  to  any  person  or  body 
by  any  Act  of  Parliament,  etc.,  but  they  shall  be  deemed  to  be 
and  remain  the  same  for  the  purposes  of  such  Act  as  if  no  such 
alteration  or  variation  had  been  made.  The  Commissioners  of 
the  Treasury  may  from  time  to  time  revoke  or  alter  any  warrant 
made  by  them. 

The  warrant  of  the  Treasury  appointing  the  port  of  London 
and  declaring  its  limits  will  be  found  in  the  London  Gazette  of 
August  10th,  1883,  p.  3966.  The  limits  extend  from  high  water 
mark  at  Teddington  Lock  to  an  imaginary  line  from  the  pilot 
mark  at  the  entrance  of  Havengore  Creek  thence  to  the  land's 
end.  Warden  Point,  Sheppey  (limit  of  port  of  Faversham),  and 
up  the  Medway  to  the  port  of  Rochester. 


Powers  of  112. — (1)  The  Local  Grovernment  Board  may  by  Order 
authority  oY  Ji-ssign  to  the  port  sanitary  authority  of  the  port  of 
port  of  London  any  powers,  rights,  duties,  capacities,  liabilities, 
or  obligations  of  a  sanitary  authority  under  this  Act,  or 
38  &  .39  Vict,  of  a  sanitary  authority  under  the  Public  Health  Act, 
^"  1875,  and  any  Act  extending  or  amending  the  same 

respectively,  with  such  modifications  and  additions  (if 
any)  as  may  appear  to  the  Board  to  be  required,  and  the 
Order  may  extend  to  the  said  port  a  byelavv  made  under 
this  Act  otherwise  than  by  the  port  sanitary  authority, 
and  any  such  byelaw  until  so  extended  shall  not  extend 
to  the  said  port  ;  and  the  said  port  sanitary  authority 
shall  have  the  powers,  rights,  duties,  capacities,  liabilities, 
and  obligations  assigned  by  such  Order  in  and  over  all 
waters  within  the  limits  of  the  said  port,  and  also  in 
and  over  such  districts  or  parts  of  districts  of  riparian 
authorities  as  may  be  specified  in  any  such  Order,  and 
the  Order  may  extend  this  Act,  and  any  part  thereof, 
and  any  byelaw  made  thereunder,  to  such  waters  and 
districts  and  parts  of  districts  when  not  situate  in 
London  (a). 

(2)  The  said  port  sanitary  authority  may  acquire  and 
hold  land  for  the  purposes  of  their  constitution  without 
any  licence  in  mortmain  (b). 
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(3)  The  said  port  sanitary  authority  may,  with  the 
sanction  of  the  Local  Government  Board,  delegate  to 
iiny  riparian  authority  the  exercise  of  any  powers  con- 
ferred on  the  port  sanitary  authority  by  the  Order  of  the 
Board,  but  except  in  so  far  as  such  delegation  extends 
no  other  authority  shall  exercise  any  powers  conferred 
on  such  port  sanitary  authority  by  the  Order  of  the 
Board  within  the  limits  of  the  port  of  London  (c). 

(4)  "  Riparian  authority "  in  this  section  means  any 
sanitary  authority  under  this  Act  and  any  sanitary 
authority  under  the  Public  Health  Act,  1875,  whose 
district  or  part  of  whose  district  forms  part  of  or  abuts 
on  any  part  of  the  said  port,  and  any  conservators,  com- 
missioners, or  other  persons  having  authority  in  or  over 
iiny  part  of  the  said  port  {d). 

(a)  See  the  definition  of  riparian  authorities  in  sub-s.  (4). 

The  Orders  of  the  Local  Grovernment  Board  issued  under  this 
section  assigning  powers  of  sanitary  authorities  to  the  port  sanitary 
authority  of  the  port  of  London,  are  dated  March  25th,  1892, 
and  December  24th,  1894. 

(6)  See  the  note  (e)  to  s.  99,  a7ite,  p.  200. 

(c)  As  to  riparian  authorities,  see  sub-s.  (4). 

A  similar  provision  is  contained  in  s.  289  of  the  Public  Health 
Act,  1875. 

(fZ)  The  port  of  London  extends  beyond  the  county  of  London. 

As  to  sanitary  authorities  under  the  Act,  see  s.  99,  ante,  p.  196. 
Sanitary  authorities  under  the  Public  Health  Act,  1875,  are  the 
several  urban  and  rural  sanitary  authorities. 


Application  of  Priblic  Health  Acts  as  to  Cholera,  etc. 

113.  The  sections  of  the  Public  Health  Acts  (relating  ^^^^"^^ 
to   regulations  and   Orders  of  the  Local  Government  Government 
Board  with  respect  to  cholera,  or  other  epidemic,  endemic.  Board  as  to 
or   infectious  diseases)  set  out  in  the  First  Schedule  d.isease"° 
to  this  Act,  shall  extend  to  London,  and  shall  apply 
in  like  manner  as  if  a  sanitary  authority  under  this 
Act  were  a  local  authority  within  the  meaning  of  those 
.sections. 

See  these  sections  and  the  notes  thereto  in  the  First  Schedule, 
piiHl ;  note  (a)  to  s.  82,  ante,  p.  171,  and  s.  47  as  to  unsound  food, 
ante,  p.  110,  and  the  notes  thereto. 
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Sect.  113.       The  existing  regulations  (so  far  as  they  affect  London)  made  by 
— —       the  Local  Government  Board,  relating  to  cholera,  yellow  fever, 
plague  and  tuberculosis,  are  dated  as  follows  : 

Epidemic  regulations  :  Notification  of  cases  of  plague.  Septem- 
ber 19th,  1900.     Stat.  R.  &  0.  (rev.),  Vol.  XL,  Public 
Health  (E.),  p.  5. 
Regulations  as  to  cholera,  yellow  fever  and  plague  :  Ships 
arriving  from  foreign  ports.     September  9th,  1907.  Stat 
R.  &  O.,  1907,  p.  924. 
Regulations  as  to  cholera  and  plague  :  Outward  bound  ships. 
Specified  articles.     September  9th,  1907.     Stat.  R.  &  O 
1907,  p.  944. 

Regulations  as  to  cholera  and  plague  :  Coasting  ships.  Sep- 
tember 9th,  1907.    Stat.  R.  &  O.,  1907,  p.  939. 

Regulations  as  to  tuberculosis.  December  18th,  1908.  Stat 
R.  &  O.,  1908,  p.  779. 

Byelaws. 

Byelaws.  114.  All  byelaws  made  by  the  county  council  or  bv 

any  sauitaiy  authority  under  this  Act  shall  be  made 
subject  and  according  to  the  provisions  with  respect  to 
byelaws  contained  in  sections  one  hundred  and  eighty- 
38  &  39  Vict,  two  to  one  hundred  and  eighty-six  of  the  Public  Health 
Act,  1875,  and  set  forth  in  the  First  Schedule  to  this 
Act ;  and  those  sections  shall  apply  in  like  manner  as  if  the 
county  council  or  sanitary  authority  were  a  local  authority  : 
Provided  that  the  county  council,  in  making  any  bye- 
laws which  will  have  to  be  observed  and  enforced  by  any 
sanitary  authority,  shall  consider  any  representations 
made  to  the  council  by  that  authority,  and  not  less  than 
two  months  before  applying  to  the  Local  Government 
Board  for  the  confirmation  of  any  such  byelaws  shall  send 
a  copy  of  the  proposed  byelaws  to  every  such  authority. 

The  incorporated  provisions  of  the  Public  Health  Act,  1875, 
are  set  out  in  Schedule  Im  post. 

The  application  of  the  proviso  has  been  noticed  under  the 
several  sections  under  which  the  county  council  are  to  make 
byelaws  to  be  enforced  by  the  sanitary  authorities. 

The  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  32  (3). 
provides,  "  Where  an  Act  passed  after  the  commencement  of  this 
Act  confers  a  power  to  make  any  rules,  regulations,  or  byelaws, 
the  power  shall,  unless  the  contrary  intention  appears,  be  construed 
as  including  a  power,  exercisable  in  the  like  manner  and  subject 
to  the  like  consent  and  conditions,  if  any,  to  rescind,  revoke, 
amend,  or  vary  the  rules,  regulations,  or  byelaws." 
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Sect.  115. 

Leyal  Proceedhxjs. 

115. — (1)  Wliere  ii  sanitary  authority  have  by  virtue  General 
of  this  Act  power  to  examine  or  enter  any  premises,  P^'"^^^"^^'^^ 
whether  a  building,  vessel,  tent,  van,  shed,  structure,  or  entry, 
place  open  or  enclosed,  they  may  examine  or  enter  by 
any  members  of  the  authority,  or    by  any  officers  or 
persons  authorised  by  them,  either  generally  or  in  any 
particular  case  (a). 

(2)  Where  a  sanitary  authority,  or  their  officers,  or  any 
persons  acting  under  such  authority,  or  under  any  of  their 
officers,  have  by  virtue  o£  any  enactment  in  this  Act,  a 
right  to  enter  any  premises, .  whether  a  building,  vessel, 
tent,  van,  shed,  structure,  or  place  open  or  enclosed,  then, 
subject  to  any  special  provisions  contained  in  such 
enactment,  the  following  provisions  shall  apply,  that  is 
to  say — 

(a)  The  person  so  claiming  the  right  to  enter  shall,  if 

required,  produce  some  written  document,  pro- 
perly authenticated  on  the  part  of  the  sanitary 
authority,  showing  the  right  of  the  person 
producing  the  same  to  enter  ; 

(b)  Any  person  refusing  or  failing  to  admit  any  person 

who   is   authorised   and   claims   to  enter  the 

premises  shall  if — 
(i)  The  entry  is  for  the  purpose  of  carrying  into 
effect  an  order  of  a  court  of  summary  juris- 
diction, and  either  is  stated  in  the  said 
document  to  be  for  that  purpose  or  is  claimed 
by  an  officer  of  the  sanitary  authority,  or 
(ii)  It  is  proved  that  the  refusal  or  failure  is  with 
intent  to  prevent  the  discovery  of  some 
contravention  of  this  Act  or  any  byelaw  under 
this  Act,  or 

(iii)  The  refusal  or  failure  is  declared  by  the  enact- 
ment conferring  the  right  of  entry  to  render 
the  person  refusing  or  failing  subject  to  a 
fine, 

be  liable  to  a  fine  not  exceeding  five  pounds  (/;). 
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Sect.  115.       (3)  If  a  justice  is  satisfied  by  information  on  oath — 

(a)  That  tliere  is  reasonable  ground  for  such  entry,  and 

that  there  has  been  a  refusal  or  failure  to  admit 
to  such  premises,  and  either  that  reasonable 
notice  of  the  intention  to  apply  to  a  justice 
for  a  warrant  has  been  given,  or  that  the 
giving  of  notice  would  defeat  the  object  of  the 
entry,  or 

(b)  That  there  is  reasonable  cause  to  believe  that  there 

is  on  the  said  premises  some  contravention  of 
this  Act  or  of  any  byelaw  under  this  Act,  and 
that  an  application  for  admission  or  notice  of 
an  application  for  the  warrant  would  defeat  the 
object  of  the  entry, 
the  justice  may  by  warrant  under  his  hand  authorise  the 
sanitary  authority  or  their  officers  or  other  person,  as  the 
case  may  require,  to  enter  the  premises,  and  if  need  be  by 
force,  with  such  assistants  as  they  or  he  may  require,  and 
there  execute  their  duties  under  this  Act  (c). 

(4)  Any  person  obstructing  the  execution  of  any  such 
warrant,  or  of  any  warrant  granted  by  a  justice  in 
pursuance  of  any  other  provision  of  this  Act,  and  autho- 
rising the  entry  by  the  sanitary  authority  or  their  officer 
or  any  other  person  into  any  premises,  shall  be  liable 
to  a  fine  not  exceeding  twenty  pounds,  or,  in  a  case 
where  a  greater  punishment  is  imposed  by  this  Act  or 
any  other  enactment,  either  to  such  fine  or  to  that  greater 
punishment  (d). 

(5)  The  warrant  shall  continue  in  force  until  the 
purpose  for  which  the  entry  is  necessary  has  been  satisfied. 

(6)  Where  a  house  or  part  of  a  house  is  alleged  to  be 
overcrowded  so  as  to  be  a  nuisance  liable  to  be  dealt 
with  summarily  under  this  Act,  a  warrant  under  this 
section  may  authorise  an  entry  into  such  house  or  part  of 
a  house  at  any  hour  of  the  day  or  night  specified  in  the 
warrant  {e). 

(a)  The  sections  under  which  power  of  entry  is  given  by  this  Act 
are  ss.  5  (9),  10,  12  (3).  20  (7),  23  (6),  26  (2),  27  (2),  36  (3),  39  (1), 
40  (2),  42  (2),  47  (1),  60  (3). 
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The  authority  to  enter  may  be  a  general  authority  to  enter  as  Sect^ 
occasion  may  require,  or  a  particuhir  authority  applicable  only  to  ^^^^ 
a  given  case.    See  also  the  provisions  as  to  right  of  entry  con- 
tained in  s.  24  of  the  London  County  Council  (General  Powers) 
Act,  1904,  and  s.  12  of  the  London  County  Council  (General 
Powers)  Act,  1908,  set  out  in  the  Appendix,  ;jo.s'<. 

(b)  As  to  the  authentication  of  the  document  showing  the  right 
to  enter,  see  s.  127,  i>ost.  The  signature  of  the  clerk  will  be  the 
general  mode  of  authentication. 

As  to  the  recovery  of  the  fine,  see  s.  117,  ^jos^. 
This  section  does  not  authorise  a  forcible  entry  except  under  a 
warrant  under  sub-s.  (H). 

(c)  As  to  the  form  of  the  warrant,  see  Form  E.  in  the  Third 
Schedule,  post. 

In  an  appeal  by  case  stated  from  the  refusal  of  a  metropolitan 
magistrate  to  grant  a  warrant  under  this  sub-section  authorising 
an  entry  upon  premises  for  the  purpose  of  examining  the  sanitary 
arrangements,  the  appellant,  who  was  an  inspector  under  the  Act, 
had  applied  to  the  respondents  for  admission  to  their  school  for 
the  purpose  of  examining  the  sanitary  arrangements  ;  the  respon- 
dents had  refused  her  admission,  and  she  had  thereupon  given 
them  notice,  as  required  by  s.  115  (3),  of  her  intention  to  apply 
to  the  magistrate  for  a  warrant  authorising  her  to  enter.  Upon 
applying  to  the  magistrate  for  the  warrant,  the  only  evidence 
which  the  appellant  tendered  was  that  she  had  applied  to  be 
admitted  and  had  been  refused  admission,  and  that  she  desired 
admission  for  the  purpose  of  discharging  her  duties  under  s.  40  of 
this  Act.  The  magistrate  refused  the  wan-ant  on  the  gi-ound  that 
there  was  no  .evidence  of  any  reasonable  ground  for  such  entry 
under  this  sub-section  : — Hekl^  that  the  appeal  must  be  dismissed. 
It  was  not  necessary  to  establish  a  prima,  facie  case  of  a  breach  of 
the  Act  in  order  to  justify  the  magistrate  in  ordering  that  entry 
should  be  permitted.  The  Act,  by  s.  10,  gives  the  inspector  a 
right  of  entry,  but  before  that  right  can  be  exercised  compulsorily 
she  must  satisfy  the  magistrate  that  she  has  reasonable  grounds 
for  wishing  to  exercise  it.  The  mere  wish  is  not  itself  any 
evidence  of  such  a  reasonable  ground,  but  something  must  be  proved 
which  shows  that  it  is  reasonable  she  should  wish  to  exercise  it 
(Vines  V.  North  London  Collegiate  School  (1899),  63  J.  P.  244). 

Where  a  local  authority  and  their  officers,  of  their  own  motion 
and  without  asking  any  person's  permission,  enter  premises  for  the 
purpose  of  examining  as  to  the  existence  of  any  nuisance  thereon, 
they  are  not  employed  in  the  execution  of  the  Public  Health  Act, 
1875,  inasmuch  as  s.  102  of  that  Act  does  not  authorise  entry  by 
the  local  authority  without  pei-mission  first  being  requested. 
Therefore  the  owner  of  the  premises  cannot  be  convicted  under 
such  circumstances  upon  an  information  preferred  against  him 
under  s.  306  of  that  Act  for  wilfully  obstructing  the  local  autho- 
rity in  the  execution  of  the  Act  (Co)isett  Urban  District  Council  v. 
Crawford,  [1903]  2  K.  B.  183  ;  67  J.  P.  309  ;  72  L.  J.K.B.  571  ; 
88  L.  T.  836  ;  51  W.  R.  669  ;  1  L.  G.  R.  558). 
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Sect.  115. 


NOTK. 


Penalty  on 
obstructing 
execution 
of  Act. 


Where,  by  virtue  of  s.  102  of  the  Public  Health  Act,  1875,  an 
application  is  made  to  a  justice  for  an  order  to  enter  premises 
where  a  nuisance  is  alleged  to  exist,  such  justice,  although  he  has 
not  to  decide  whether  a  nuisance  in  fact  exists,  may  consider 
where  there  are  reasonable  grounds  for  suspecting  there  is  a 
nuisance,  and  for  that  purpose  may  receive  evidence  as  to  the  true 
state  of  the  facts.  If  a  justice  makes  an  order  for  the  officer  to 
enter  to  inspect,  such  order  ought  to  be  made  in  reference  to  a 
particular  subject-matter  (Wimbledon  Urban  District  Council  v. 
Hastings  (1903),  67  J.  P.  45  ;  87  L.  T.  118.  And  see  Duncan  v. 
Doweling,  [1897]  1  Q.  B.  575  ;  fil  J.  P.  280  ;  66  L.  J.  Q.  B.  362  ; 
76  L.  T.  294  ;  45  W.  R.  383  ;  18  Cox,  C.  C.  527). 

{d)  As  to  the  recovery  of  this  fine,  see  s.  Wl^post. 

(e)  It  may  be  impossible  to  detect  a  case  of  overcrowding 
without  entry  by  night,  i.e.,  between  9  p.m.  and  6  a.m.  The 
general  right  of  entry  given  by  s.  10  is  limited  to  entry  by  day. 

116. — (1)  If  any  person — 

(a)  Wilfully  obstructs  any  member  or  officer  of  a 
sanitary  authority  or  any  person  duly  employed 
in  the  execution  of  this  Act,  or 
■  (b)  Destroys,  pulls  down,  injures,  or  defaces  any  bye- 
law,  notice,  or  other  matter  put  up  by  authority 
of  the  Local  Grovernment  Board  or  county 
council,  or  of  a  sanitary  authority,  or  any  board 
or  other  thing  upon  which  such  byelaw,  notice, 
or  matter  is  placed  or  inscribed,  or 

(c)  Wilfully  damages  any  works  or  property  belonging 
to  any  sanitary  authority, 
he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  (a). 

(2)  Where  the  occupier  of  any  premises  prevents  the 
owner  thereof  from  obeying  or  carrying  into  effect  any 
provision  of  this  Act,  a  petty  sessional  court,  on  com- 
jdaint,  shall  by  order  require  such  occupier  to  j)ermit  the 
execution  of  any  works  which  appear  to  the  court  neces- 
sary for  the  purpose  of  obeying  or  carrying  into  effect 
such  provision  of  this  Act ;  and  if  within  twenty-four 
hours  after  service  on  him  of  the  order  such  occupier  fails 
to  comply  therewith,  he  shall  be  liable  to  a  fine  not 
exceeding  five  pounds  for  every  day  during  the  continu- 
ance of  such  non-compliance  (h). 

(3)  I£  the  occupier  of  any  premises,  when  requested 
by  or  on  behalf  of  the  sanitary  authority  to  state  the 
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name  and  address  of  the  owner  of  the  premises,  refuses  or   Sect.  116. 
wilfully  omits  to  disclose  or  wilfully  misstates  the  same, 
he  shall  (unless  he  shows  cause  to  the  satisfaction  of  the 
court  for  his  refusal)  be  liable  to  a  fine  not  exceeding 
five  pounds  (c) . 

(a)  It  should  be  observed  that  in  clause  (c)  the  words  are 
"  wilfully  damages,"  and  not  "  wilfully  and  maliciously  damages." 
In  White  V.  Feant  (1872),  L.  R.  7  Q.  B.  353,  Blackburn,  J.,  said  : 
"  It  is  obvious  that  very  many  injuries  may  be  done  to  property 
wilfully,  without  being  malicious,  by  persons  so  poor  that  a  civil 
action  would  be  no  remedy,  so  that  it  might  well  be  desirable  to 
protect  property,  and  yet  not  desirable  that  the  person,  though 
poor,  should  be  ousted  of  his  civil  rights  if  the  act  were  done 
under  a  fair  and  reasonable  supposition  of  right."  And  see 
Watlcins  v.  Major  (1875),  L.  R.  10  C.  P.  662. 

Although  no  byelaw  had  been  made  under  this  section,  and  the 
provision  in  18  &  19  Vict.  c.  120,  s.  126,  had  been  repealed  by 
s.  142  (4),  ^josi.  it  was  held  that  an  occupier  who  refused  to  allow 
his  refuse  to  be  removed  at  the  usual  weekly  period  was  guilty  of  an 
offence  against  sub-s.  (l)(a)  of  this  section,  though  no  nuisance  was 
alleged  {Borrovj  v.  Howland  (1896),  60  J.  P.  391  ;  74  L.  T.  787  ; 
12  T.  L.  R.  414  ;  18  Cox  C.  C.  368). 

As  to  the  recovery  of  the  fine,  see  the  next  section. 

(6)  The  18  &  19  Yict.  c.  120,  s.  209,  contained  a  similar  pro- 
vision. The  corresponding  section  of  the  Public  Health  Act,  1876, 
is  s.  306. 

As  to  the  meaning  of  the  expression  "  petty  sessional  court,"  see 
the  note  (A)  to  s.  5,  ante^  p.  28. 

As  to  the  service  of  the  order,  see  s.  128,  post. 

As  to  the  recovery  of  the  fine,  see  the  next  section. 

(f)  This  is  a  re-enactment  of  18  &  19  Vict.  c.  120,  s.  209 
As  to  the  recovery  of  the  penalty,  see  the  next  section. 


117. — (1)   All  offences,    fines,   penalties,    forfeitures,  Summary 
costs,  and  expenses  under  this  Act  or  any  byelaw  made  fo^offen^e? 
under  this  Act  directed  to  be  prosecuted  or  recovered  in  expenses,  etc. 
a  summary  manner,  or  the  prosecution  or  recovery  of 
which  is  not  otherwise  provided  for,  may  be  prosecuted 
and  recovered  in   manner  directed  by   the  Summary 
Jurisdiction  Acts  (a). 

(2)  Proceedings  for  the  recovery  of  a  demand  not 
exceeding  fifty  pounds,  which  a  sanitary  authority  or 
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Sect.  117.  any  person  are  or  is  empowered  to  recover  in  a  summary 
manner,  may,  at  the  option  of  the  authority  or  person, 
be  taken  in  the  county  court  as  if  such  demand  were 
a  debt  (h). 

(3)  A  proceeding  under  this  Act  shall  not  be  taken  by 
the  county  council  against  a  sanitary  authority  save  with 
the  sanction  of  the  Local  Grovernment  Board,  unless  such 
proceeding  is  for  the  recovery  of  expenses  or  of  money 
due  from  the  sanitary  authority  to  the  council  (c). 

{a)  Offences  will  be  prosecuted,  and  fines,  etc.  recovered  before 
a  metropolitan  police  magistrate,  or  two  or  more  justices  sitting 
in  open  court,  in  manner  provided  by  the  Summary  Jurisdiction 
Acts. 

It  is  necessary  to  bear  in  mind  the  distinction  between  a  pro- 
ceeding to  recover  a  fine  for  an  offence  which  is  a  criminal  pro- 
ceeding, and  a  proceeding  to  recover  a  liquidated  sum  due  to  the 
complainant,  such  as  expenses  incurred  under  this  Act  in  executing 
works.  The  fine  is  enforced  by  distress,  and  in  default  of  distress 
imprisonment,  without  regard  to  the  means  of  the  defendant. 
But  the  liquidated  sum  is  a  civil  debt  as  defined  by  ss.  6,  35,  of 
the  Summary  Jm-isdiction  Act,  1879,  and  imprisonment  cannot  be 
imposed  in  default  of  distress  without  proof  of  means.  The  dis- 
tinction is  clearly  pointed  out  in  R.  v.  Paget  (1881),  8  Q.  B.  D. 
151  ;  46  J.  P.  151  ;  61  L.  J.  M.  C.  9  ;  45  L,  T.  (n.s.)  794  ; 
30  "W.  E.  336  ;  and  E.  v.  Kerswill  and  Another,  Torquay  J  J.,  [1895] 
1  Q.  B.  1  ;  59  J.  P.  342  ;  64  L.  J.  M.  C.  70  ;  71  L.  T.  (n.s.)  574  ; 
43  W.  R.  59  ;  11  T.  L.  R.  8. 

(&)  But  for  this  provision  there  would  be  no  right  of  action 
in  cases  within  sub-section  (1),  for  it  is  a  general  rule  that 
where  a  statute  creates  a  liability  and  provides  means  of  enforcing 
it,  there  is  no  other  remedy.  See  Vestry  of  St.  Pancras  v.  Batterhury 
(1857),  2  C.  B.  (N.s.)  477  ;  21  J.  P.  424  ;  26  L.  J.  C.  P.  243  ; 
3  Jur.  (N.s.)  1106  ;  Doe  v.  Bridges  (1831),  1  B.  &  Ad.,  at  p.  859  ; 
Re  Boor  (1889),  40  Ch.  D.,  at  p.  576  ;  Lamplugh  \.  Norton  (1889), 
22  Q  B  D.,  at  p.  456  ;  Pasmore  v.  Oswaldtidstle  Urban  District 
Council,  [1898]  A.  C.  387  ;  62  J.  P.  628  ;  67  L.  J.  Q.  B.  635  ; 
78  L.  T.  569.  Therefore,  in  cases  within  sub-s.  (1),  where  the 
demand  exceeds  £50,  it  is  submitted  that  there  is  no  cause  of 
action  in  the  High  Court. 

A  similar  clause  is  s.  261  of  the  Public  Health  Act,  1875. 
Under  that  section  it  has  been  held  that  the  right  of  action  in  the 
county  court  being  an  alternative  remedy,  the  action  must  be 
brought  within  the  six  months  limited  by  11  &  12  Vict.  c.  43,  s.  11, 
as  in  summary  proceedings  {Tottenham  Local  Board  v.  Roicell 
(1876),  1  Ex.  D.  514  ;  46  L.  J.  Q.  B.  432  ;  35  L.  T.  (n.s.)  887  ; 
25  W  R  135  ;  West  Ham.  Local  Board  v.  Maddams  (1876), 
1  Ex.  b.  516  n.  ;  40  J.  P.  470  ;  33  L.  T.  (n.s.)  809). 
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These  cases  were  distinguished  in  Leeds  (^Mayor  of)  v.  Robshaio  Sect.  117. 
■(1887),  51  J.  P.  441.  In  that  case  the  Leeds  Improvement  Act,  "  ; 
1877,  s.  96,  provided  that  summary  proceedings  before  justices 
for  the  recovery  of  expenses  must  be  brought  within  one  year. 
Section  109  provided  that  when  any  person  neglected  to  pay  any 
sum  due  to  the  corporation,  such  sum  might  be  recovered  in 
any  court  of  competent  jurisdiction  for  the  recovery  of  -  debts  of 
the  like  amount.  Other  remedies  were  given  for  the  recovery  of 
these  sums,  one  by  an  Act  of  1842  by  way  of  distress,  in  which 
there  was  no  limit  of  time,  and  another  by  an  Act  of  1866,  by 
action  at  law.  It  was  held  that  the  limitation  of  one  year  did  not 
apply  to  proceedings  by  way  of  action  of  debt  in  the  county  court. 

The  limitation  imposed  by  11  &  12  Vict.  c.  43,  s.  11,  of  the 
time  within  which  complaints  may  be  made  before  justices  applies 
to  actions  in  the  county  court  under  s.  1 1  of  the  Act  to  recover 
the  costs  and  expenses  incurred  in  and  about  obtaining  and  carrying 
into  effect  a  nuisance  order  ;  so  that  the  action  must  be  commenced 
within  six  months  from  the  time  when  the  costs  and  expenses 
were  incurred  (Hammersmith  (Vestry  of)  v.  Lov:e)ifield,  [1896] 
2  Q.  B.  278  ;  60  J.  P.  600  ;  65  L.  J.  Q.  B.  662  ;  75  L.  T.  (n.s.) 
182  ;  45  W.  E.  60.  The  court  considered  themselves  bound  by 
Tottenham  Local  Board  v.  Roioell,  supra,  but  this  decision  cannot 
•easily  be  reconciled  with  Leeds  (Mayor  of)  v.  JRohshav),  supra). 

(c)  Thus  a  proceeding  could  not  be  instituted  by  the  county 
•council  under  s.  22  without  the  sanction  of  the  Local  G-overnment 
Board  ;  but  such  sanction  is  not  required  for  the  recovery  of 
•expenses  under  s.  100. 

118.  Any  person  charged  with  an  offence  under  this  Evidence  by 
Act,  and  the  wife  or  husband  of  such  person,  may,  if  defendant, 
such  person  thinks  fit,  be  called,  swoiui,  examined,  and 
-cross-examined  as  an  ordinary  witness  in  the  case. 

This  section  appears  now  to  be  superseded  by  the  Criminal 
Evidence  Act,  1898  (61  &  62  Vict.  c.  36). 

119.  — (1)  All  fines  recovered  under  this  Act  shall.  Application 
notwithstanding  anything  in  any  other  Act,  be  paid  to  disposai'^jf 
the  sanitary  authority  and  applied  by  them  in  aid  of  their  things 
•expenses  in  the  execution  of  this  Act,  except  that  any 

fine  imposed  on  the  sanitary  authority  shall  be  paid  to  the 
county  council  (ci). 

(2)  All  things  forfeited  under  this  Act  may  be  sold  or 
disposed  of  in  such  manner  as  the  court  ordering  the 
forfeiture  may  direct  (b). 

(a)  As  to  the  expenses  of  the  sanitary  authority,  see  s.  103, 
■ante,  p.  204. 
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Sect.  119.  Foi"   example,  swine  kept  in  an  unfit  place,  or  found 
  straying  in  a  street,  are  liable  to  be  forfeited  under  s.  17  (2), 

Proceedings  ^20. — (1)  Where  any  nuisance  under  this  Act  appears 
cases  against  to  be  wholly  or  partially  caused  by  the  acts  or  defaults 
nuisances.      Qf  more  persons,  the  sanitary  authority  or  other 

complainant  may  institute  proceedings  against  any  one 
of  such  persons,  or  may  include  all  or  any  two  or  more 
of  them  in  one  proceeding  ;  and  any  one  or  more  of  such 
persons  may  be  ordered  to  abate  the  nuisance,  so  far 
as  it  appears  to  the  court  having  cognizance  of  the  case- 
to  be  caused  by  his  or  their  acts  or  defaults,  or  may  be- 
prohibited  from  continuing  any  acts  or  defaults  which  in 
the  opinion  of  the  court  contribute  to  the  nuisance,  or 
may  be  fined  or  otherwise  punished,  notwithstanding  that 
the  acts  or  defaults  of  any  one  of  such  persons  would 
not  separately  have  caused  a  nuisance  ;  and  the  costs- 
may  be  distributed  as  to  the  court  may  appear  fair  and 
reasonable  (a). 

(2)  Proceedings  against  several  persons  included  in 
one  complaint  shall  not  abate  by  reason  of  the  death  of 
any  among  the  persons  so  included,  but  all  such  pro- 
ceedings mav  be  carried  on  as  if  the  deceased  person  had 
not  been  originally  so  included  (b). 

(3)  Where  some  only  of  the  persons  by  whose  act  or 
default  any  nuisance  has  been  caused  have  been  proceeded 
against  under  this  Act,  they  shall,  without  prejudice  to 
any  other  remedy,  be  entitled  to  recover  in  a  summary 
manner  from  the  other  persons  who  were  not  proceeded 
against  a  proportionate  part  of  the  costs  of  and  incidental 
to  such  proceedings  and  abating  such  nuisance,  and  of 
any  fine  and  costs  ordered  to  be  paid  by  the  court  in  such 
proceedings  (c). 

(4)  Whenever  in  any  proceeding  under  the  provisions 
of  this  Act  relating  to  nuisances  it  becomes  necessary  to- 
mention  or  refer  to  the  owner  or  occupier  of  any  premises,. 
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it  shall  be  sufficient  to  designate  him  us  the  "  owner  "  or 
"  occupier  "  of  such  premises,  without  name  or  further 
description  (d). 

(a)  This  sub-section  (1)  is  taken  from  18  &  19  Vict.  c.  121,  ss.  33, 
35  (now  repealed),  and  corresponds  to  s.  255  of  the  Public  Health 
Act,  1875. 

In  consequence  of  the  overflow  of  the  sewage  from  the  premises 
of  the  respondent  and  the  premises  of  other  persons,  it  ran  some 
distance  to  the  premises  of  A.,  where  it  accumulated  and  consti- 
tuted a  nuisance.  While  it  was  on  the  premises  of  the  respondent 
and  the  others  it  was  no  nuisance,  and  it  became  such  only  when 
it  reached  the  premises  of  A.  It  was  held  that  an  order  might 
be  made  on  each  party  whose  sewage  assisted  in  causing  the 
nuisance  (Hendon  Union  {Guardians  of)  v.  Bowles  (1869),  34  J.  P. 
19  ;  20  L.  T.  (n.s.)  609  ;  16  W.  R.  510).  And  see  Brown  v. 
Bttssell,  a7ite,  p.  20,  and  Lambton  v.  Mellish,  [1894]  3  Ch.  163  ; 
58  J.  P.  835  ;  63  L.  J.  Ch.  929  ;  71  L.  T.  (n.s.)  385  ;  43  W.  R.  5  ; 
10  T.  L.  R.  601. 

(J)  This  provision  is  also  contained  in  s.  255  of  the  Public 
Health  Act,  1875,  but  has  not  hitherto  been  contained  in  any  of 
the  Acts  relating  to  London. 

(c)  This  is  a  new  provision,  conferring  on  the  persons  proceeded 
against  a  right  to  contribution  from  all  other  persons  who  might 
have  been  made  co-defendants  with  them,  and  this  right  to  contri- 
bution extends  even  to  the  fine  and  costs  of  the  legal  proceedings. 

The  occupier  of  a  dominant  tenement  had  a  right  by  implied 
grant  to  send  sewage  through  a  drain  running  under  and  also 
carrying  the  drainage  of  the  servient  tenement.  Through  a  defect 
in  the  drain  a  nuisance  arose  upon  the  servient  tenement,  the 
occupier  whereof  was  ordered  by  a  court  of  summary  jurisdiction 
to  abate,  and  did  abate,  the  nuisance.  In  proceedings  under 
«.  120  of  this  Act,  by  the  occupier  of  the  servient  tenement  to 
recover  a  proportionate  part  of  the  cost  of  abating  the  nuisance 
from  the  occupier  of  the  dominant  tenement  : — Held,  that  the 
occupier  of  the  dominant  tenement  was  not  merely,  as  such,  a 
person  through  whose  act  or  default  the  nuisance  was  caused 
within  the  meaning  of  this  section,  and  therefore  he  was  not  liable 
to  contribute  {Nathan  v.  Bowse  [1905]  1  K.  B.  527  ;  74  L.  J.  K.  B. 
285).  See  also  Beere  v.  Sadler  (1903),  67  J.  P.  63  ;  88  L.  T.  95  ; 
51  W.R.  603;  1  L.G.R.441. 

((Z)  This  sub-section  (4)  is  taken  from  18  &  19  Yict.  c.  121,  s.  35. 
It  corresponds  to  s.  267  of  the  Public  Health  Act,  1875.  As  to 
the  service  of  a  notice,  etc.  addressed  to  the  owner  or  occupier 
simply,  see  s.  128,  jwst. 

Notwithstanding  this  permission  it  will  be  found  in  general  to 
be  most  expedient  to  ascertain,  if  possible,  the  names  of  the  owners 
and  occupiers.  Linforth  v.  Butler  (1899),  1  Q.  B.  116  ;  68  L.  J. 
<i.  B.  3  ;  79  L.  T.  (n.s.)  498  ;  47  W.  R.  171,  may  be  referred  to. 
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121.  Any  co.^ts  and  oxpen.ses  which  are  recoverable- 
under  this  Act  by  a  sanitary  aiitliority  from  an  owner  of 
premises  may  bo  recovered  from  the  occupier  for  the 
time  being  of  such  promises  (a)  ;  and  the  owner  shall  allow 
the  occupier  to  deduct  any  money  which  he  pays  under 
this  enactment  out  of  the  rent  from  time  to  time  becomino- 
due  in  respect  of  the  premises,  as  if  the  same  had  been 
actually  paid  to  the  owner  as  part  of  the  rent,:  Provided; 
that — 

(a)  The  occupier  shall  not  be  so  required  to  pay  any 

further  sum  than  the  amount  of  rent  which 
either  is  for  the  time  being  due  from  him,  or 
which  after  demand  from  him  of  such  costs  or 
expenses,  and  notice  not  to  pay  any  rent  without 
first  deducting  the  same  (b),  becomes  payable 
by  him,  unless  he  refuses,  on  the  application  of 
the  sanitary  authority,  truly  to  disclose  the 
amount  of  his  rent  and  the  name  and  address 
of  the  person  to  whom  such  rent  is  payable  ; 
but  the  burden  of  proof  that  the  sum  demanded 
from  any  such  occupier  is  greater  than  the  afore- 
said amount  of  rent  shall  lie  on  such  occupier  ;. 
and 

(b)  Nothing  in  this  section  shall  affect  any  contract 

between  any  owner  and  occupier  of  any  premises 
whereby  the  occupier  agrees  to  pay  or  discharge 
all  rates,  dues,  and  sums  of  money  payable 
in  respect  o£  such  premises,  or  shall  affect 
any  contract  whatsoever  between  landlord  and 
tenant  (c). 

This  section  is  taken  from  25  &  26  Vict.  c.  102,  s.  96,  and  29  & 
30  Yict.  c.  90,  s.  34  (now  repealed).  It  is  similar  in  terms  to 
s.  104  of  the  Public  Health  Act,  1875. 

(a)  Upon  similar  words  in  25  &  26  Vict.  c.  102,  s.  36,  it  was 
held  that  an  unsatisfied  judgment  against  the  owner  for  a  propor- 
tion of  paving  expenses  was  no  bar  to  an  action  for  the  same 
expenses  against  the  occupier  {Bermomlsey  {Ventvy  of)  v.  Ramsaij 
(1871),  L.  R.  6  C.  P.  247  ;  35  J.  P.  567  ;  40  L.  J.  C.  P.  206  ; 
24  L.  T.  (N.s.)  429  ;  19  W.  R.  774).  See  also  as  to  the  right  to^ 
proceed  against  a  subsequent  owner,  Plumstead  District  Board  of 
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Works  V.  IngoMl,  (1872),  L.  R.  8  Ex   G3,  174  ;  37  J  P.  759  ;  Sect^2L 

42  L.  J.  Ex.  50,  136  ;  29  L.  T.  (n.s.)  375  ;  21  W  R.  77,  817.  ^^^^^ 

It  should  be  observed  that  this  section  does  not,  nor  does  any  other 

section  in  this  Act,  make  the  expenses  a  charge  on  the  premises. 

Upon  similar  words  in  the  Metropolis  Management  Acts  it  has 

been  held  that  there  is  no  charge  upon  the  land,  but  only  successive 

personal  liabilities  imposed  on  the  successive  owners.  Therefore, 

where  an  owner  sold  premises,  in  respect  of  which  paving  expenses 

were  due  and  the  purchaser  had  to  pay  such  expenses,  it  was  held 

that  he  could  not  recover  from  the  vendor  (Egg  v.  Blmjneij  Cl»««). 

21  Q.  B.  D.  107  ;  52  J.  P.  517  ;  57  L.  J.  Q.  B.  460  ;  59  L.  T. 

(N.s.)  65  ;  36  W.  R.  893). 

(h)  The  sanitary  authority  must  make  this  demand  and  serve  this 
notice.  As  to  the  authentication  and  service  of  the  notice,  see 
ss.  127,  128,:posL 

On  similar  words  in  25  &  26  Yict.  c.  102,  s.  96,  it  was  held  that 
in  order  to  entitle  an  occupier  to  avail  himself  of  the  proviso,  the 
money  must  have  been  actually  paid,  and  consequently  that 
a  distress  for  rent  which  became  due  after  a  notice  under  that 
section  made  before  payment  to  the  vestry  which  gave  the  notice 
was  not  illegal  (Byau  v.  Thompson  (1868),  L.  R.  3  C.  P.  144  ; 
32  J.P.135r37  L.J.C.P.134  ;  17  L.T.  (n.s.)  506  ;  16W.R.314). 

It  is  also  to  be  observed  that  the  text  applies  only  to  costs  and 
expenses  which  the  local  authority  are  entitled  to  recover  from  the 
owner.  Therefore  expenditure  by  a  tenant  in  abating  a  structural 
nuisance  pursuant  to  a  magistrate's  order  after  notice  to  abate 
serA'ed  on  the  tenant  only  cannot  be  set  off  against  rent  due  to  the 
landlord  {Butcher  v.  Ruth  (1887),  22  L.  R.  Ir.  380).  As  to  the 
tenant's  right  to  recover  from  his  landlord  in  such  a  case,  see  the 
following  note  and  the  notes  to  s.  11,  ante,  p.  33. 

The  payment  made  by  an  occupier  of  premises  to  the  local 
authority  under  s.  96  of  the  Metropolis  Management  Act,  1862, 
is  not  a  payment  of  rent,  but  a  payment  of  a  sum  on  account  of 
the  charges  and  expenses  incurred  by  the  local  authority  measured 
by  the  amount  of  the  rent  due  from  the  occupier  to  his  landlord, 
and  which  the  occupier  is  entitled  to  deduct  from  his  rent,  pro- 
vided that  he  has  entered  into  no  contract  with  his  landlord  which 
prevents  him  from  so  doing  ;  but  if  he  has  entered  into  an  agree- 
ment with  his  landlord  to  pay  such  charges  as  those  in  question, 
he  is  not  entitled  to  make  the  deduction,  and  the  rent  remains  due 
notwithstanding  the  payment  to  the  local  authority,  and  the  land- 
lord can  distrain  for  it  {SMwier  v.  Hunt,  [1904]  2  K.  B.  452  ; 
68  J.  P.  402  ;  73  L.  J.  K.  B.  680  ;  91  L.  T.  270  ;  20  T.  L.  R. 
556  ;  2  L.  G.  R.  769). 

(c)  A  similar  clause  is  to  be  found  in  other  Acts  ;  for  example, 
the  Public  Health  Act,  1875,  ss.  104,  226. 

It  frequently  happens  that  statutes  which  impose  a  burden 
primarily  upon  the  owner  of  premises,  contain  express  provisions 
enabling  hmdlords  and  tenants  to  agree  between  themselves  that 
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Sect.  121.  the  burden  shall  ultimately  fall  on  the  latter.  Such  burdens  some- 
— —  times  take  the  form  of  an  obligation  on  an  owner  to  pay  money 
to  a  local  authority  in  respect  of  work  done  for  the  benefit  of 
premises,  e.g.,  paving  work  under  the  Metropolis  Management 
Acts,  1855  and  1862,  and  under  the  Private  Street  Works  Act, 
1892.  In  other  cases  the  duty  is  cast  upon  the  owner  of  doinf 
the  work  himself,  but  on  his  default  the  local  authority  may  carry 
out  the  work  and  charge  him  with  the  cost,  cry.,  work  done  in  the 
abatement  of  nuisances  caused  by  structural  defects  under  ss.  94 
—98  of  the  Public  Health  Act,  1875,  or  ss.  4,  5  of  the  Public  Health 
(London)  Act,  1891,  s(/pra,  and  paving  work  done  under  s.  150 
of  the  Public  Health  Act,  1875.  Section  104  of  the  Public  Health 
Act,  1875,  expressly  provides  for  the  making  of  agreements  as  to 
who  shall  ultimately  bear  expenses  incurred  for  the  abatement  of 
nuisances  under  that  Act,  and  a  simihir  provision  is  contained 
in  s.  121  of  the  Public  Health  (London)  Act,  1891,  supra. 

Owners  of  premises  have,  perhaps  not  unnaturally,  tried  so  to 
frame  covenants  in  leases  granted  by  them  as  to  cast  upon  the 
lessees  the  burden  of  whatever  money  has  to  be  paid  in  respect 
of  the  demised  premises.  In  so  far  as  such  burdens  are  in  respect 
of  permanent  improvements  of  which  they  will  not  get  the  full 
benefit,  tenants  have,  quite  naturally,  sought  to  escape  payment. 
The  result  has  been  that  a  vei-y  large  number  of  cases  turning 
upon  the  construction  of  covenants  as  to  rates,  etc.  have  come 
before  the  courts.  The  principle  of  law  underlying  the  cases  is 
the  same  whether  the  expenses  are  those  of  the  nature  referred  to 
in  s.  121,  sujpra,  or  are  expenses  in  connection  with  paving,  etc.  and 
they  will  therefore  all  be  collected  in  this  note. 

Prior  to  a  recent  decision  of  the  Court  of  Appeal  (see  Foulger  v. 
Ardhig,  infra},  the  authorities  on  the  subject  were  in  an  unsatis- 
factory condition,  and  even  now,  although  many  cases  decided  since 
Foulger  v.  Ardhtg,  infra,  have  further  cleared  the  air,  it  cannot 
be  said  that  the  law  is  clear.  It  will,  however,  probably  be  found 
that  the  authorities  warrant  the  following  propositions  :  (1)  prima 
facie  a  covenant  which  merely  throws  rates,  taxes  and  assessments 
upon  a  tenant,  imposes  upon  him  a  liability  to  pay  only  assessments 
of  a  temporary  or  recurring  nature  ;  (2)  a  covenant  containing 
such  words  as  "duties,"  "outgoings,"  "impositions,"  or  "charges" 
may  impose  upon  a  tenant  a  liability  to  pay  for  permanent 
improvements  of  the  demised  premises. 

We  will  first  refer  to  a  case  showing  what  the  position  will  be 
where  the  only  agreement  of  the  tenant  is  "  to  pay  his  rent,  without 
deduction,"  and  will  then  refer  to  cases  where  express  covenants 
as  to  rates,  etc.  have  been  construed,  and  also  to  some  cases  (not 
arising  between  landlord  and  tenant)  in  which  expressions 
commonly  used  in  covenants  in  leases  have  been  construed. 

A  lease  in  which  a  tenant  has  merely  covenanted  to  pay  his 
rent  without  deduction  cannot  be  construed  as  a  contract  between 
landlord  and  tenant  which  will  oust  the  statutory  right  of  the 
tenant  to  deduct  the  payments  referred  to  in  the  section.  See 
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.Ho,ne  and  Colonial  Stores  v.  Tod  (1891),  G3  L  T  (n  s.)  8^29     case  Sect^21. 
decided  under  the  similarly-worded  section  (s.  'J(.)  of  the  Metiopolis 
Management  Act,  18G2. 

By  a  local  Act  commissioners  were  authorised  to  flag  footways, 
und  the  costs  thereof  were  to  be  paid  by  the  tenants  or  occupiers 
ot  the  houses  next  adjoining.  Another  clause  enabled  the  tenant 
to  deduct  the  costs  so  paid  by  him  out  of  his  rent  -.—Held,  that 
this  charge  was  within  the  terms  of  a  covenant  in  a  lease  subse- 
ouently  made,  whereby  the  tenant  covenanted  to  pay  all  taxes 
rates,  duties,  levies,  assessments  and  payments  whatever,  which 
were  or  during  the  term  might  be  rated,  Jevied,  assessed,  or 
imposed  on  the  premises  (Payne  v.  Bnrndge  (1844),  16  L.J.  tluX. 
190  •  12  M.  &  W.  727).  This  case  was  followed  in  Brett  v.  Rogers, 
Infra. 

Expenses  of  drainage  works  done  upon  premises  under  the 
Metropolis  Management  Act,  1855  (18  &  19  Yict.  c.  120),  were 
held  to  be  payable  by  a  lessee  under  a  covenant  to  pay,  bear  and 
discharge  "all  such  parliamentary,  parochial,  county,  district,  and 
occasional  levies,  rates,  assessments,  taxes,  charges,  impositions, 
•contributions,  burdens,  duties  and  services  whatsoever,  as  during 
the  term  should  be  taxed,  assessed,  or  imposed  upon  or  in  respect 
■of  the  premises  or  any  part  thereof"  {Sioeet  v.  Seager  (1857), 
•2  C.  B.  (N.s.)  119  ;  21  J.  P.  406  ;  29  L.  T.  (o.s.)  109  ;  5  W.  R. 
560  ;  3  Jur.  (n.s.)  588). 

Premises  were  demised  by  the  plaintife  to  the  defendant  for 
:seven  years,  at  the  "  clear  yearly  rent"  of  £90,  the  latter  cove- 
nanting that  he  would  "pay  and  discharge  all  taxes,  rates, 
assessments  and  impositions  whatsover  (except  property  tax)  which 
during  the  term  should  become  payable  in  respect  of  the  demised 
premises."  It  was  held  that  the  tenant  was  not  liable  to  pay 
sewering  and  paving  expenses  under  a  local  Act  which  empowered 
the  local  authority  to  order  streets  to  be  sewered  and  paved  by 
ihe  owners  of  the  adjoining  premises,  and  in  case  of  default  of 
such  owners  to  do  the  work  themselves  and  to  charge  the  respective 
■owners  with  their  proportionate  parts  of  the  expenses  thereof.  The 
plaintife  neglected  to  do  the  required  work,  and  the  local  authority 
caused  it  to  be  done,  and  the  amount  of  the  plaintifE's  apportion- 
ment was  paid  by  him.  The  Court  of  Common  Pleas,  distinguishing 
-Sweet  V.  Seager,  supra,  held  that  the  payment  was  not  made  by  the 
plaintiff  for  a  rate,  assessment,  or  imposition  which  had  become 
payable  in  respect  of  the  demised  premises,  but  was  in  the 
nature  of  a  penalty  for  the  breach  of  the  duty  imposed  upon  him  by 
±he  Act  of  Parliament  {Tkhwell  v.  Whitworth{l^&l),  L.  R.  2  CP. 
326  ;  39  L.  J.  C.  P.  103  ;  15  L.  T.  (n.s.)  574  ;  15  W.  R.  427). 
This  case  was  followed  in  RavjUns  v.  Briggs,  infra,  and  distinguished 
in  Midgley  v.  Coppoch,  infra. 

Tidswell  V.  WhitiDortli,  sup)ra,  was  decided  in  the  year  18G7,  and 
in  the  following  year  it  was  distinguished.  A  lessee  covenanted 
that  he  would,  during  the  continuance  of  the  term,  pay  and  dis- 
•charge  "  all  taxes,  rates,  duties,  and  assessments  whatsover  which 
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Sect.  121.    during  the  continuance  of  the  demise  should  be  taxed,  assessed,. 
■KT  "1"  imposed  on  tlie  tenant  or  landlord  of.  the  premises  demised  in 

™-  respect  thereof."  It  was  held  that  the  tenant  was  liable  to  pay 
paving  expenses  charged  by  the  vestry  against  the  landlord  under 
the  Metropolis  Management  Acts  on  the  ground  that  the  amount 
charged  was  a  "duty"  imposed  upon  the  owner  in  respect  of 
the  premises  within  the  covenant  {Thompson  v.  Lapioorth  (1868), 
L.  R.  3  C.  P.  149  ;  32  J.  P.  184  ;  37  L.  J.  C.  P.  74  ;  17  L.  T. 
507  ;  16  W.  E.  312).  This  case  was  distinguished  in  Ravilins  v. 
Brigcjs,  hifra,  and  followed  in  Wix  v.  Jtutsou,  infra. 

Tidswell  v.  WJuhvorth,  supra,  and  ThomjJUOiL  v.  Lapioorth,  supra,. 
are  the  starting  points  of  two  streams  of  authorities,  as  to  which 
Collins,  M.E..,  in  Foulger  v.  Arding,  infra,  at  p.  708  of  the  report 
in  the  Law  Reports,  said  :  "  The  distinction  which  appears  to 
have  been  taken  between  the  covenants  in  Tklnoell  v.  Whitioorlk 
and  Thompson  v.  Lapworth,  and  for  some  time  to  have  been  treated 
as  the  cardinal  distinction  in  such  cases,  was  that  in  the  first  of 
those  cases  there  was  no  reference  to  any  persons  upon  whom  the 
impositions  intended  to  be  covered  by  the  covenant  were  charged 
or  imposed,  whereas,  in  the  second,  the  covenant  spoke  of  them 
as  imposed  '  on  the  tenant  or  landlord  of  the  premises  demised 
in  respect  thereof.'  It  appears  to  me  that,  in  the  earlier  cases^ 
which  followed,  stress  was  laid  on  the  presence  or  absence  of  words- 
of  this  kind  rather  than  on  the  words  used  in  the  description  of 
the  nature  of  the  obligations  included  in  the  covenant,  and  the 
presence  or  absence  in  that  description  of  particular  words  such 
as  '  duties  '  or  '  outgoings.'  Later  on  greater  emphasis  appears- 
to  have  been  laid  in  the  cases  on  the  presence  of  words  like  '  duties  ' 
or  '  outgoings '  in  the  description  of  the  obligations  included  in 
the  covenant  than  on  that  of  words  describing  the  person  or 
persons  on  whom  they  were  imposed.  Brett  v.  Rogers  (noticed 
infra)  may  be  referred  to  as  one  of  the  latter  class  of  cases,  the 
last  of  which  is  Farlow  v.  Stephenson  (see  infra),  where  the  court 
no  doubt  gave  effect  to  the  word  '  duties  '  as  throwing  the  obliga- 
tion on  the  tenant,  though  there  were  no  words  in  the  covenant 
describing  the  person  or  persons  on  whom  the  duties  were 
imposed." 

We  will  now  proceed  with  our  enumeration  of  the  cases. 

A  landlord's  covenant  to  pay  all  rates,  taxes,  tithes,  and  all 
other  charges  payable  in  respect  of  the  premises,  was  held  not  to 
apply  to  the  cost  of  cleansing  a  piece  of  ornamental  water  effected 
under  an  order  in  execution  of  the  Nuisances  Removal  Act,  1855 
(18  &  19  Vict.  c.  121)  s.  16  {Bird  v.  Elwe^  (1868),  L.  R.  3  Ex. 
225  ;  32  J.  P.  694  ;  37  L.  J.  Ex.  91  ;  18  L.  T.  (n.s.)  727  ;. 
16  W.  R.  1120). 

A  tenant  covenanted  to  pay  all  outgoings  charged  on  the  premises 
or  on  the  landlord  in  respect  thereof.  A  drain  was  made  after 
notice  served  upon  him  by  the  lessee,  who  was  in  occupation,  under 
an  arrangement  made  between  the  landlord  and  tenant,  that  the 
person  held  to  be  liable  should  bear  the  charge,  and  it  was  decided 
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that  the  lessee  was  liable  (Crosse  r^Rno  (1874),  L.  E  9  Ex^ 209  ;  Sect^i 
43  L  J  Ex.  144  ;  23  W.R.  G).  This  decision  was  ioUowed  in  a 
case  where  the  plamtifi;  demised  premises  to  the  defendant  at  a 
yearly  rent  "clear  of  all  present  and  future  rates,  tax^es,  and 
deductions,"  and  a  covenant  was  contained  m  the  lease  that  the 
defendant  should  pay  the  rent,  and  also  bear  and  pay  all  the  rates, 
taxes,  and  outgoings  then  payable  or  thereafter  to  become  payable 
in'  respect  of  the  premises.  The  plaintiff  having  paid  certain 
paving  expenses,  brought  an  action  to  recover  them  from  the 
defendants.  It  was  held  that  the  omission  of  the  word  '  out- 
croin<rs"  in  the  reddendum  clause  did  not  qualify  the  covenant 
so  as  to  take  it  out  of  the  decision  in  Crosse  v.  Baio,  supra, 
and  that  the  plaintiff  was  therefore  entitled  to  recover  ((rorf//ier  v. 
Furness  Eail.  Co.  (1883),  47  J.  P.  232).  Crosse  y  Raio  supra 
was  also  approved  of  by  the  Court  of  Appeal  in  Budd  v.  Marshall, 
infra. 

A  lessee  for  a  term  of  twenty-one  years  covenanted  to  paj^  the 
rent  reserved  "  without  any  deduction  or  abatement  except  land 
tax  and  landlord's  property  tax,"  and  further  "to  pay  and  dis- 
charge all  and  all  manner  of  taxes,  rates,  charges,  assessments, 
and  impositions  whatever  (except  as  aforesaid)  then  or  at  any  tune 
or  times  during  the  term  to  be  charged,  assessed,  or  imposed  on 
the  premises  thereby  demised,  or  in  respect  thereof,  or  of  the 
said  rent  as  aforesaid,  by  authority  of  Parliament  or  otherwise 
howsoever."    The  lessor,  in  compliance  with  a  notice  received 
under  s.  94  of  the  Public  Health  Act,  1875,  executed  works 
necessary  to  abate  a  nuisance  arising  from  the  bad  condition  of 
the  drains  upon  the  premises.    It  was  held  by  the  Court  of 
Common  Pleas,  upon  the  authority  of  Tklswell  v.  Whlhoorth,  siqmi, 
and  distinguishing  ThonijJSON  v.  Lajnoorth,  supra,  that  the  payment 
made  by  the  lessor  for  the  works  was  not  a  "  rate,  charge,  assess- 
ment, or  imposition  assessed  or  imposed  on  the  demised  premises 
or  in  respect  thereof,"  but  was  made  in  performance  of  a  duty 
imposed  upon  him  by  the  Act  of  Parliament,  and  that  he  was  not 
entitled  to  call  upon  the  lessee  to  repay  the  amount  (Rawlins  v. 
Briggs  (1878),  3  C.  P.  D.  368  ;  47  L.  J.  C.  P.  487  ;  27  W.  R. 
138).    It  should  be  observed  that  in  this  case  s.  257  of  the  Public 
Health  Act,  1875,  was  not  cited.    It  is  difficult  to  reconcile  this 
decision  with  the  decision  in  George  v.  Coates,  infra,  and  the  former 
case  must,  we  think,  be  regarded  as  overruled. 

A  lease  contained  covenants  to  pay  the  rent  clear  of  all 
deductions  for  or  in  respect  of  the  sewers  rate  or  any  other  rates, 
taxes,  duties,  charges,  and  assessments  whatsoever,  whether  parlia- 
mentary, parochial,  or  otherwise  howsoever,  except  income  tax  on 
rent  ;  and  further,  that  the  lessee  would  at  all  times  bear,  pay  and 
discharge  the  land  tax  (if  any),  sewers  rate,  borough  rate,  improve- 
ment rate,  tithes,  and  tithe  rent-charge  in  lieu  of  tithes,  and  all 
other  taxes,  rates,  duties,  and  assessments  whatsoever,  whether 
parliamentary,  parochial,  or  otherwise,  which  then  were,  or  which 
at  any  time  or  times  thereafter  during  the  said  term  should  be 
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Sect.  121.    taxed,  charged,  rated,  assessed,  or  imposed  on  the  said  premises  or 
Note  ^^^'^  ^^^ereof ,  or  upon  the  landlord  or  tenant  in  respect  thereof, 

or  in  respect  of  the  said  yearly  rent,  except  as  aforesaid.  There 
was  also  a  covenant  by  the  lessee  to  repair.  It  was  held  by  the 
Court  of  Appeal  (Baggallay  and  BrtAMWEi.h,  L.JJ.,  Bri-:tt,  L..T., 
dissenting)  that  the  tenant  was  liable  to  repay  to  the  landlord  the 
expense  of  making  good  defective  drainage  on  the  requirement  of 
the  local  sanitary  authority  under  the  Public  Health  Act,  1875,  the 
expense  being  a  "duty"  within  the  meaning  of  the  covenant (Budd 
and  Another  v.  Alarshall  (1880),  5  C.  P.  D.  481  ;  44  J  P  584  • 
50  L.  J.  Q.  B.  24  ;  42  L.  T.  (n.s.)  793  ;  29  W.  R.  148).  This 
decision  was  followed  by  North,  J.,  in  the  case  of  In  re  Beltingham, 
Melhado  v.  Woodcock  (1892),  9  T.  L.  R.  48,  and  by  Wills,  J.,  in 
Clayton  v.  Smith  (1895),  11  T.  L.  R.  374.  See  also  In  re  Robertson 
and  Thoriie  (1883),  47  J.  P.  566,  and  Smith  v.  RnUnson,  infra. 

The  plaintiffs  bought  of  the  defendant  three  houses,  and  by  the 
contract  of  sale  the  latter  agreed  to  discharge  "  all  rates,  taxes,  and 
outgoings,"  up  to  the  time  of  completion.  The  purchase  was 
completed,  and  afterwards  payment  was  demanded  from  the 
plaintiffs  of  the  expenses  incurred  under  a  local  Act  in  improving 
the  street  in  which  the  houses  stood.  The  work  had  been  done 
some  time  before  the  houses  belonged  to  the  defendant,  and  at  the 
time  of  the  sale  to  the  plaintiffs  ;  neither  party  knew  of  the  charge. 
The  plaintiffs,  having  paid  the  sum  demanded,  sued  the  defendant 
for  repayment.  It  was  held,  distinguishing  Tidswell  v.  Whiiioorth, 
s^qjra,  that  the  charge  for  improving  the  street  was  an  "outgoing" 
which  the  defendant  had  bound  himself  to  discharge,  and  that  the 
plaintiffs  were  entitled  to  recover  {Midgley  and  Another  v.  Coppock 
(1879),  4  Ex.  D.  309  ;  43  J.  P.  683  :  48  L.  J.  Ex.  674  ;  40  L.  T. 
(n.s.)  870).    This  case  was  followed  in  Tubhs  v.  Wynne,  infra. 

The  defendant,  on  taking  a  house,  covenanted  to  pay  "  all  rates, 
taxes,  charges,  and  assessments  whatsoever,  which  now  are,  or  may 
be,  charged  or  assessed  upon  the  said  premises  or  any  part  thereof, 
or  upon  any  person  or  persons  in  respect  thereof."  It  was  held 
that  paving  expenses  under  s.  150  of  the  Public  Health  Act,  1875, 
were  "  a  charge  upon  the  premises,"  or  "  upon  a  person  in  respect 
thereof,"  so  as  to  entitle  the  lessor  to  recover  from  the  defendant 
the  amount  of  such  expenses  when  paid  by  him  (^Hartley  v.  Hudson 
(1879),  4  C.  P.  D.  367  ;  43  J.  P.  784  ;  48  L.  J.  C.  P.  701).  ' 

A  lessee  for  a  term  of  seven,  fourteen,  or  twenty-one  years  of  a 
house  in  a  new  street  in  the  metropolis,  covenanted  to  pay  all  rates 
and  assessments  taxed,  rated,  charged,  assessed,  or  imposed  upon 
the  demised  premises,  or  upon  or  payable  by  the  occupier  or  tenant 
in  respect  thereof.  It  was  held  by  the  Coui-t  of  Appeal  that  the 
tenant  was  not  liable  to  repay  to  the  landlord  the  amount  of  paving 
expenses  apportioned  in  respect  of  the  demised  house  under  the 
Metropolis  Management  Acts,  1855  and  1862,  as  it  was  not  charged 
on  the  premises,  but  was  charged  or  imposed  by  the  Acts  on  the 
owner  in  respect  of  the  premises  {Alliini  and  Another  v.  DicVmson 
(1882),  9  Q.  B.  D.  632  ;  47  J.  P.  102  ;  52  L.  J.  Q.  B.  190  ;  47  L.  T. 
(N.s.)  493  ;  30  W.  R.  930). 
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A  tenant  of  premises  in  the  metropolis  agreed  to  pay  "  all  rates,    Sect.  121. 
taxes  and  assessments  payable  in  respect  of  the  premises  during  ^^^^^ 
the  term  "    The  street  in  which  the  premises  were  was  paved  by 
the  vestiT.    It  was  held  by  the  Divisional  Court  that  the  sum 
assessed  upon  the  owners  as  their  proportion  of  the  expenses  ot 
pavina  the  street  was  not  a  rate,  tax,  or  assessment  within  the 
meaning  of  the  covenant,  but  a  charge  imposed  upon  the  owners 
for  the  permanent  improvement  of  their  property  ( v 
Colhiev  (1884),  13  Q.  B.  D.  1  ;  48  J.  P.  791  ;  53  L.  J.  Q.  B.  278  , 
51  L.  T.  (N.s.)  299  ;  32  W.  R.  614). 

It  should  be  remembered  that  in  the  metropolis  paving  expenses 
are  not  a  charge  upon  the  premises,  while  they  are  such  a  charge 
in  districts  subject  to  the  Public  Health  Act,  1875.  It  is  submitted 
that  that  is  the  true  point  of  distinction  between  the  last  two  cases 
and  Hartley  v.  Hudson,  supra. 

By  a  lease  of  land  in  the  metropolis  the  lessee  covenanted  that 
he  would  pay  "  the  tithe  or  rent-charge  in  lieu  of  tithes,  land  tax 
(if  any),  sewers  rates,  main  drainage  rates,  and  all  other  taxes, 
rates,  impositions,  and  outgoings  whatsoever,  then  or  thereafter  to 
be  charged  or  imposed  on  or  in  respect  of  the  said  premises,  or  on 
any  part  thereof  (except  the  landlord's  property  tax)."  The  lessor 
having  had  to  pay  his  share  of  the  cost  of  paving  a  new  street, 
sought  to  recover  the  amount  from  the  lessee,  but  Mathev^,  J., 
held  that  the  case  was  governed  by  Tidswell  v.  WhUworth  and 
Rcmlins  v.  Briggs,  supra,  and  gave  judgment  for  the  defendant 
{Hill  V.  Edward,  W.  N.  (1885),  p.  32  ;  1  C.  &  E.  481).  It  is 
difficult  to  reconcile  the  decision  in  this  case  with  the  later 
decisions. 

A  lessee  of  a  house  in  a  new  street  in  the  metropolis  covenanted 
to  pay  "  all  existing  and  future  taxes,  rates,  assessments,  land  tax, 
tithe,  or  tithe  rent-charge,  and  outgoings  of  every  description  for 
the  time  being  payable  either  by  the  landlord  or  tenant  in  respect 
of  the  said  premises."  It  was  held  by  the  Divisional  Court  that 
the  owner's  proportion  of  the  cost  of  paving  the  street  was  an 
"outgoing"  payable  by  the  lessee  under  the  covenant  (Aldridge  v. 
Fearn  (1886),  17  Q.  B.  D.  212  ;  55  L.  J.  Q.  B.  587  ;  34  W.  R. 
578).  The  court  pointed  out  that  the  words  of  the  covenant  m 
this  case  were  more  comprehensive  than  in  Wdhinson  v.  Collyer  or 
Hill  V.  Edioard,  supra. 

A  testator  directed  the  rents  and  profits  of  a  leasehold  house, 
"  after  payment  of  all  ordinary  outgoings  for  ground  rent,  repairs, 
taxes,  expenses  of  insurance  or  otherwise,"  to  be  paid  to  his  widow 
for  life,  and  after  her  death  to  certain  other  persons.  The  trustees 
of  the  will,  upon  notice  from  the  vestry  under  the  Metropolis 
Management  Acts,  executed  certain  drainage  works.  As  a  second 
ground  for  the  decision,  it  was  held  that  the  cost  of  the  works  was 
an  "outgoing"  within  the  meaning  of  that  term  as  used  in  the 
will,  and  must  therefore  be  paid  by  the  tenant  for  life  {Re  Crawley, 
Acton  V.  Crawley  (1885),  28  Ch.  D.  431  ;  49  J.  P.  598  ;  54  L.  J. 
Ch.  652  ;  52  L.  T.  (n.s.)  460  ;  33  W.  R.  611). 
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Sect.  121.  By  an  agreement  for  a  lease  of  a  house  for  three  years  at  a  rent 
- —  of  £75  per  annum,  the  tenant  agreed  "to  pay  all  sewers  rates, 
iNOTE.  titj^e  rent-charge,  land  tax  (if  any)  and  all  existing  and  future 
rates,  taxes,  assessments,  and  outgoings  of  every  description  payable 
by  landlord  or  tenant  in  respect  of  the  premises  during  the  tenancy 
(except  the  landlord's  property  tax)."  The  local  board  made  a 
claim  upon  the  landlord  and  tenant  for  the  amount  of  paving 
expenses  apportioned  in  respect  of  the  house.  It  was  held  that 
the  words  of  the  agreement  were  large  enough  to  cover  this  pay- 
ment, and  that  their  meaning  could  not  be  regarded  as  altered 
because  the  agreement  was  only  for  a  term  of  three  years.  It  was 
held,  therefore,  that  the  tenant  must  pay  the  amount  claimed  by 
the  board  (Batchelor  v.  Bigger,  W.  N.  (1889),  p.  51  ;  GO  L.  T.  (n.s.) 
416). 

The  plaintiffs  were  tenants  of  a  house  in  Lambeth  under  a  lease 
from  the  defendant,  by  which  a  rent  of  £40  was  reserved  "  to  be 
paid  without  deduction,  except  landlord's  property  tax,  by  equal 
quarterly  payments,  free  and  clear  from  all  deductions  for  main 
drainage  and  sewer  rates,  metropolitan  and  local  improvement 
rates,  taxes,  land  tax,  tithe  rent-charge  and  commutation  in  lieu 
of  tithes,"  and  the  lessees  covenanted  to  pay  ''  the  said  yearly  rent 
of  £40  at  the  times  and  in  manner  aforesaid,  free  and  clear  of  all 
deductions,  except  as  aforesaid,"  and  to  pay  and  discharge  during 
the  said  tenancy  all  main  drainage  and  sewer  rates,  etc.  (following 
the  words  of  the  reservation).  In  May,  1890,  the  Lambeth  Vestry 
required  the  defendant,  as  owner  of  the  premises,  to  construct  a 
drain  into  the  common  sewer  under  the  Metropolis  Management 
Act,  1855  (18  &  19  Yict.  c.  120),  s.  73,  and  the  defendant  not 
complying,  did  the  work  themselves,  and  recovered  the  costs, 
£17  17s.,  from  the  plaintiffs  under  s.  96  of  the  amending  Act 
(25  &  26  Yict.  c.  102).  The  plaintiffs  deducted  this  amount  fi'om 
their  next  half-year's  rent,  and  upon  the  defendant  threatening  to 
distrain,  brought  this  action  for  an  injunction  to  restrain  him.  It 
was  held  that  the  payment  in  question  was  not  within  the  express 
covenant  in  the  lease  (^Horne  and  Colonial  Stores  v.  Tod  (1891), 
63  L.  T.  (n.s.)  829).  It  hss  already  been  pointed  out  that  the 
covenant  to  pay  the  rent  without  deduction  could  not  be  construed 
as  a  contract  between  landlord  and  tenant  to  exclude  the  tenant's 
right  to  deduct  this  payment  from  his  rent  under  s.  96  of  the  Act 
(25  &  26  Vict.  c.  102)."   See  p.  231,  sitjjra. 

By  a  covenant  in  a  lease  the  tenant  covenanted  to  pay  all  rates, 
taxes,  and  assessments  whatsoever  which  then  were  or  during  the 
said  term  should  be  imposed  or  assessed  upon  the  demised  premises 
or  the  landlord  or  tenant  in  respect  thereof  by  authority  of  Parlia- 
ment or  otherwise,  and  also  to  make,  uphold,  support,  cleanse,  and 
repair,  and  keep  in  repair,  all  sewers,  drains,  cesspools,  necessaries, 
privies,  vaults,  and  other  easements  belonging  to  the  demised 
premises.  The  local  authority  served  on  the  mortgagee  in  posses- 
sion (as  the  owner)  a  notice  requiring  him  to  abate  a  nuisance 
arising  from  pumping  sewage  from  a  cesspool,  and  on  the  owner's 
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default,  did  the  work.    The  owner  paid  the  expenses  under  threat    Sect.  121. 
of  legal  proceedings,  and  brought  an  action  to  recover  them  from  ^^^^ 
the  tenant.    At  the  trial,  before  A.  L.  Smith,  J.,  it  was  held 
that  the  tenant  was  not  liable  under  either  covenant  (Lyon  v. 
Greenhow  (1892),  8  T.  L.  R.  457). 

A  lessee  covenanted  to  pay,  bear  and  discharge  all  land  tax, 
sewers  rate,  main  drainage  rate,  and  all  other  rates,  taxes,  assess- 
ment charges,  or  impositions  whatsoever,  parliamentary,  parochial, 
or  otherwise,  taxed,  charged,  assessed,  or  imposed  upon  the  demised 
premises,  or  on  the  lessor  for  or  in  respect  of  the  premises.  The 
lessee  also  covenanted  to  repair.  The  lessee  failed  to  repair,  in 
consequence  of  which  a  drain  on  the  premises  got  out  of  order, 
and  caused  a  nuisance.  The  sanitary  authority  made  an  order  on 
the  lessor,  under  the  Public  Health  (London)  Act,  1891,  to  abate 
the  nuisance.  The  lessor  incurred  expenses  in  complying  with 
this  order  and  sued  the  lessee  to  recover  the  amount : — Held 
{approving  In  re  Bettingham,  Melliado  v.  Woodcock,  sujjra),  that 
the  expenses  so  incurred  were  a  charge  imposed  on  the  lessor  in 
respect  of  the  premises,  and  that  the  lessor  was  entitled  to  recover 
{Smith  V.  Bobmson,  [1893]  2  Q.  B.  53  ;  58  J.  P.  73  ;  62  L.  J.  Q.  B. 
509  ;  69  L.  T.  (n.s.)  434  ;  41  W.  R.  588  ;  9  T.  L.  R.  493  ; 
5  R.  469). 

By  the  will  of  a  testator,  who  died  in  1846,  certain  freehold 
messuages  were  demised  to  trustees,  their  heirs  and  assigns,  upon 
trust,  to  permit  A.  and  B.  during  their  joint  lives,  and  the  survivor 
of  them  during  his  life,  to  hold  the  same,  and  receive  the  rents, 
and  after  the  death  of  the  survivor,  upon  trust  for  the  first  and 
other  sons  of  B.  successively  in  strict  settlement.  During  the 
life  of  one  of  the  equitable  tenants  for  life,  the  trustees  applied 
certain  capital  moneys  held  by  them  upon  similar  trusts  in  pay- 
ment of  expenses  incurred  for  drainage  and  works  in  respect  of 
the  demised  messuages  which  were  without  sufficient  drains  as 
specified  in  the  Public  Health  Act,  1848,  s.  49  -.—Held,  that  the 
trustees  were  "  owners  "  within  the  meaning  of  that  Act,  and  had 
rightly  paid  the  drainage  expenses  in  question  out  of  the  capital 
moneys  ;  but  that  as  between  the  tenant  for  life  and  the  remainder- 
man the  capital  moneys  so  applied  must  be  treated  as  a  charge 
upon  the  messuages.  By  a  clause  in  his  will  the  testator  declared 
that  the  parties  beneficially  entitled  to  the  rents  and  profits  of 
any  of  his  houses  should  keep  the  same  in  good  and  absolute 
repair  : — Held,  that  these  drainage  works  were  not  repairs  within 
the  meaning  of  that  clause  (Re  Barnet/,  Harrisonv.  Barney,  [1894] 
3  Ch.  562  ;  63  L.  J.  Ch.  676  ;  71  L.  T.  (n.s.)  180  ;  43  W.  R. 
105  ;  8  R.  459). 

By  conditions  of  sale  of  land  within  the  metropolis  the  date 
fixed  for  completion  was  May  8  th,  all  outgoings  up  to  that  date 
being  cleared  by  the  vendor.  Before  May  8th  a  magistrate  made 
an  order  to  take  down  dangerous  structures  on  the  land.  This 
order  was  not  complied  with,  and,  after  May  8th,  the  county 
council  took  down  the  structures  and  demanded  and  received  from 
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Sect.  121.  the  purchaser  the  expenses  of  so  doing.  It  was  held,  following- 
— —  Midgley  v.  Copjwck^  supra,  that  the  liability  having  been  incurred 
Note.  before  May  8th,  the  expenses  were  "outgoings"  which  the 
purchaser  was  entitled  to  recover  from  the  vendor  {Tuhhs  v. 
}Vynm,  [1897]  1  Q.  B.  74  ;  65  L.  J.  Q.  B.  IIG).  This  decision 
was  followed  in  Baraht  v.  Tagg,  infra.  See  also  hi  re  Highett  and 
BircVs  Contract,  [1903]  1  Ch.  287  ;  72  L.  J.  Ch.  220  ;  87  L.  T. 
(n.s.)  G97  ;  51  W.  R.  227,  and  the  observations  on  this  case  by 
EOMER,  L.J.,  in  In  re  Allen  and  DriscoU's  Contract,  [1904]  2  Ch. 
226  ;  68  J.  P.  469  ;  73  L.  J.  Ch.  614  ;  91  L.  T.  676  ;  52  W.  R, 
680  ;  20  T.  L.  R.  605. 

A  lessee  covenanted  to  pay  "  the  land  tax,  sewers  rate,  and  all 
other  taxes,  rates,  duties,  assessments,  and  impositions,  parlia- 
mentary, parochial,  or  otherwise,  which  now  are  or  shall  at  any 
time  during  this  demise  be  assessed  or  imposed  on  or  in  respect 
of  the  said  demised  premises  or  of  the  rent  hereby  reserved 
(landlord's  property  tax  only  excepted)."  It  was  held  by  the 
Divisional  Court,  following  Payne  v.  Burridge,  ante,  that  the  tenant 
was  liable  to  pay  drainage  expenses  incurred  by  the  lessor  in 
complying  with  the  requirement  of  the  vestry  under  the  Public 
Health  (London)  Act,  1891.  The  obligation  imposed  upon  the 
lessor  to  take  up  a  defective  drain  and  .  lay  a  new  one,  was  a 
"  duty  "  imposed  on  the  lessor  in  respect  of  the  demised  premises 
(Brett  V.  Rogers,  [1897]  1  Q.  B.  525;  66  L.  J.  Q.  B.  287  ; 
76  L.  T.  (n.s.)  26  ;  45  W.  R.  334).  This  decision  was  approved 
and  followed  in  Farloio  v.  Stevenson,  infra. 

A  tenant  of  premises  outside  the  metropolis  covenanted  to  pay 
"  all  rates,  taxes,  and  assessments  whatsoever,  which  now  are,  or 
during  the  term  shall  be,  imposed  or  assessed  upon  the  premises 
or  the  landlords  or  tenants  in  respect  thereof,  by  authority  of 
Parliament  or  otherwise,  except  the  landlord's  property  tax. '  It 
was  held  by  Channell,  J.,  that  the  lessee  was  not  liable  to  pay 
paving  expenses  recovered  in  a  summary  manner  from  the  owner 
under  s  150  of  the  Public  Health  Act,  1875  {Baylis  and  Another  v. 
Jiggens  ami  Another,  [1898]  2  Q.  B.  315  ;  67  L.  J.  Q.  B.  793  ; 
79  L.  T.  (N.s.)  78). 

The  decision  in  Baylis  x.  Jiggens  was  followed  by  the  Divisional 
Court  in  Lumly  v.  Faupel  (1903),  67  J.  P.  202  ;  88  L.  T.  (x  s.) 
562  •  51  W.  R.  522  ;  19  T.  L.  R.  426,  where  it  was  held  that  a 
landlord  who  had  paid  paving  expenses  incurred  under  s.  150  of 
the  Public  Health  Act,  1875,  could  not  recover  from  a  tenant 
whose  covenant  was  "to  pay  all  rates,  taxes,  and  assessments 
whatsoever  which  now  are  or  during  the  said  term  shall  be  imposed 
or  assessed  upon  the  said  premises."  On  appeal  this  decision  was 
affirmed,  but  on  another  ground,  viz.,  that  upon  which  Surtees  v. 
Woodlwuse  was  decided.  See  that  case,  infra,  and  also  Lumhy  v. 
Faupel  (in  the  Court  of  Appeal)  cited  therewith. 

In  a  lease  of  a  factory  for  twenty-one  years  the  tenants  covenanted 
to  pay  all  rates  and  taxes,  sewers  rate,  main  drainage  rate,  parish 
dues,  and  all  other  rates,  taxes,  impositions  and  outgoings  what- 
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soever  which  were  then  or  should  ;it  any  time  thereafter  be    Sect.  121. 

assessed,  cliarged,  or  in  anywise  imposed  upon  or  in  respect  of   

the  demised  premises  by  authority  of  Parliament  or  otherwise.  Notk, 

Also  to  pay  a  fair  share  and  proportion  of  all  costs  and  expenses 

which  the  lessors,  in  respect  of  being  owners  and  lessors  of  the 

premises  demised,  might  be  called  upon  to  pay,  bear  or  contribute, 

or  would  be  liable  to  in  or  about  every  or  any  reparation,  pulling 

down,  rebuilding  or  raising  of  every  or  any  party  wall,  party  fence 

wall,  timber  partition,  or  party  arch,  or  incidental  thereto,  or  in 

or  about  any  drainage  or  sewerage,  or  otherwise  by  virtue  of  any 

Act  or  Acts  of  Parliament.    During  the  term  the  lessors,  as 

owners  of  the  demised  premises,  were  compelled  to  spend  £710 

in  constructing  a  fire  escape  according  to  the  requirements  of 

s.  7  of  the  Factory  and  Workshop  Act,  1891  (54  &  55  Vict.  c.  75). 

In  an  action  to  recover  this  expense  from  the  tenant,  it  was  held 

that  this  was  not  an  imposition  or  outgoing   under  the  first 

covenant,  and,  even  if  it  was,  the  second  covenant  was  to  be  read  as 

a  proviso  to  the  fii'st  and  took  it  out  of  the  first.    The  tenant  was 

therefore  only  liable  to  pay  a  fair  share  of  the  expense  (A  rding  v. 

Economic  Printing  and  Publishing  Co.  (1898),  79  L.  T.  (n.S.)  622). 

The  expense  of  paving  a  new  street  incurred  by  a  landlord 
under  s.  77  of  the  Metropolis  Management  Amendment  Act,  1862, 
was  held  to  be  recoverable  by  him  from  a  tenant  under  a  covenant 
by  the  tenant  in  his  lease,  to  pay  and  discharge  all  taxes,  charges, 
rates,  duties,  tithes  and  tithe  rent-charge,  assessments  and  imposi- 
tions whatever  which  are  now  or  may  at  any  time  hereafter  be 
taxed,  charged,  rated,  assessed,  or  imposed  upon  the  premises  or 
any  part  thereof,  or  upon  the  landlord  or  tenant  in  respect  thereof, 
landlord's  property  tax  only  excepted  (Wix  v.  Rutson,  [1899] 
1  Q.  B.  474  ;  68  L.  J.  Q.  B.  298  ;  80  L.  T.  (n.s.)  168).  This 
decision  followed  Thompson  v.  Lcqnoorth,  supra. 

A  covenant  by  a  lessee  that  he  will  pay  all  sewers  rates,  and  all 
other  rates,  taxes,  outgoings  and  assessments  whatsoever  imposed 
or  assessed  upon  or  payable  in  respect  of  the  premises,  was  held  to 
include  the  cost  of  works  amounting  to  a  reconstruction  of  the 
house  drainage  rendered  necessary  in  order  to  comply  with  a  notice 
to  abate  a  nuisance  on  the  premises  given  under  the  Public  Health 
(London)  Act,  1891  (Aniil  v.  Godwin  (1899),  63  J.  P.  441  : 
15  T.  L.  R.  426). 

Where  a  lessee  had  by  his  lease  covenanted  to  pay  "  all  taxes, 
rates,  duties,  and  assessments  whatsoever,  which  now  are  or  here- 
after may  become  payable  for  or  in  respect  of  the  demised 
premises,"  it  was  held  that  he  was  liable,  as  between  himself  and 
his  landlord,  to  pay  the  expense  of  reconstruction  of  a  drain  which 
had  been  required  by  the  vestry  under  the  Metropolis  Manage- 
ment Act,  1855,  s.  85  (Farloio  v.  Sierenson,  [1900]  1  Ch.  128  • 
69  L.  J.  Ch.  106  ;  81  L.  T.  (n.s.)  589  ;  48  W.  R.  213,  approving 
and  following  Brett  v.  Rogers,  supra). 

Conditions  of  sale  for  the  purchase  of  freeholds  provided  that 
the  purchase  should  be  completed  on  August  11th,  and  that  a 
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Sect.  121.    purchaser  paying  his  purchase-money  should  as  from  that  day  be- 
"  let  into  possession  or  receipt  of  rents  and  profits,  and  up  to  tliat 

JNOTK.  .^jj  j.gi^^g^  rates,  taxes  and  outgoings  were,  if  necessary,  to  be 

apportioned,  and  such  apportioned  rents  were  to  be  paid  on  com- 
pletion by  each  purchaser  to  the  vendor.  If  the  completion  of 
the  purchase  was  delayed  beyond  the  before-mentioned  day,  the 
remainder  of  the  purchase-money  was  to  bear  interest  from  that 
day  to  the  day  of  actual  payment  thereof,  or  at  the  option  of  the 
vendor  he  might  receive  the  rents  and  profits  up  to  the  day  of  the 
actual  completion  of  the  purchase.  Owing  to  the  purchaser's 
default  the  purchase  was  not  completed  on  the  date  fixed,  and  the 
vendor  remained  in  possession  of  the  rents  and  profits.  In 
November,  notices  were  served  upon  the  vendor  under  the  Public 
Health  (London)  Act,  1891,  to  abate  nuisances  on  the  premises, 
and  the  vendor  in  complying  with  the  notices  expended  a  sum  of 
£24.  In  an  action  for  specific  performance  by  the  purchaser,  the 
vendor  claimed  to  be  entitled  to  payment  by  the  purchaser  of  the 
£24,  as  well  as  of  the  balance  of  the  purchase-money.  It  was 
held,  following  Tuhhs  v.  Wijnne.,  supra,  that  £24  being  an  outgoing, 
which  from  the  time  when  a  good  title  was  shown  must  clearly  be 
borne  by  the  purchaser  in  the  absence  of  express  stipulation,  the 
plaintilf  would,  as  from  August  11th,  have  been  entitled  to  the 
rents  and  profits,  and  liable  to  pay  the  £24  if  the  condioions  had 
not  given  the  vendor  the  option  to  keep  the  rents  and  profits  in 
lieu  of  interest,  but  that  there  was  nothing  to  relieve  the  plaintiff 
from  the  obligation  to  pay  the  outgoings,  and  that  he  could  only 
obtain  specific  performance  on  paying  the  £24  and  the  balance  of 
his  purchase-money  {Barsht  v.  Tagg,  [1900]  1  Ch.  231  ;  69  L.  J.  Ch. 
91  ;  81  L.  T.  (N.s.)  777  ;  48  W.  K.  220). 

Conditions  of  sale  of  leasehold  premises  in  an  urban  district 
provided  that  the  purchaser  should  be  entitled  to  possession  or  to 
the  rents  and  profits  as  from  September  29th,  down  to  which  time 
all'  outgoings  were  to  be  paid  by  the  vendor.  On  July  26th,  the 
urban  district  council  served  a  notice  under  s.  150  of  the  Public 
Health  Act,  1875,  requiring  the  owner  of  the  premises  to  sewer, 
level,  and  make  up  the  street  within  one  calendar  month.  The 
purchaser  called  on  the  vendor  to  comply  with  this  notice,  con- 
tending that  the  expense  was  an  outgoing  within  the  meaning  of 
the  condition  of  sale.  This  the  vendor  denied,  and  refused  to  do 
the  work,  and  work  was  done  by  the  urban  district  council  in 
default,  and  after  September  29th  they  apportioned  the  sum  to  be 
paid  in  respect  of  the  premises  at  £153  15s.  lOd  It  was  held  by 
Byrne,  J.,  that  the  vendor  was  not  liable  to  pay  it  as  an  outgoing 
under  the  conditions  of  sale  {Re  Waterhouse's  Contract  (1900), 
44  Sol.  J.  645). 

The  lessee  of  a  factory  covenanted  to  pay  and  discharge  "  all 
rates,  taxes,  charges,  and  assessments  and  outgoings  whatsoever, 
whether  parliamentary,  parochial,  local,  or  of  any  other  description, 
which  now  are  or  may  at  any  time  hereafter  be  assessed,  charged, 
or  imposed  upon  the  demised  premises,  or  the  landlord  or  occupier 
in  respect  thereof  (the  landlord's  property  tax  only  excepted)  .  .  • 
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and  from  time  to  time  and  at  all  times  during  the  said  term  well  Sect.  121. 
and  substantially  to  repair,  cleanse,  maintain,  amend  and  keep  the  - — ^ 
demised  premises  and  all  additions  or  additional  buildings  .  .  .  -Notk. 
with  all  necessary  reparations,  cleansings,  and  amendments  whatso- 
ever, original  structural  defects  in  the  building  of  the  premises 
excepted  .  .  ."  It  was  held  by  the  King's  Bench  Division 
that  the  lessee  was  not  liable  to  bear  the  expenses  to  which  the 
lessor  had  been  put  in  complying  with  the  requirements  {i.e.,  the 
provision  of  means  of  escape  from  fire)  of  the  sanitary  authority 
under  s.  7  of  the  Factory  and  Workshop  Act,  1891  {Monk  v. 
Arnold,  [1902]  1  K.  B.  761  ;  71  L.  J.  K.  B.  441  ;  86  L.  T.  580  ; 
50  W.  R.  667).  This  decision  was,  however,  based  upon  that 
of  the  same  court  in  Foulger  v.  Ard'uig,  [1901]  2  K.  B.  151  ; 
70  L.  J.  K.  B.  580  ;  84  L.  T.  467  ;  49  W.  R.  442,  which 
was  reversed  on  appeal.  See  the  decision  of  the  Court  of  Appeal, 
infra. 

A  lessee  covenanted  to  pay  "  all  rates,  taxes,  assessments,  and 
outgoings  then  payable,  or  thereafter  becoming  payable,  whether 
by  the  landlord  or  tenant  in  respect  of  the  said  demised  premises, 
or  any  part  thereof,  or  in  respect  of  the  rent  or  any  part  thereof." 
It  was  held  by  the  King's  Bench  Division  that  the  lessee  was 
liable  for  apportioned  paving  expenses  under  the  Public  Health 
Act,  1875,  which  the  landlord  had  paid  {Weld  and  Others  v. 
Clay ton-le- Moors  Urban  District  Council  (1902),  86  L.  T.  (n.s.) 
584). 

Many  of  the  above  cases  came  up  for  consideration  by  the  Court 
of  Appeal  in  Foulger  v.  Arding,  [1902]  1  K.  B.  700  ;  71  L.  J.  K.  B. 
499  ;  86  L.  T.  (n.s.)  488  ;  50  W.  R.  417  ;  18  T.  L.  R.  422,  where 
the  facts  were  as  follows  :  The  defendant  was  tenant  to  the 
plaintiff  of  a  dwelling-house  in  the  parish  of  Streatham,  under  a 
lease  for  a  term  of  sixteen  years  from  June  24th,  1892.  "The  lease 
contained  a  covenant  that  the  tenant  would  "  pay  and  discharge 
all  taxes,  rates,  including  sewers  main  drainage  assessments  and 
impositions  whatsoever,  which  now  are,  or  which  at  any  time  or 
times  hereafter  during  the  continuance  of  the  said  term  hereby 
granted,  be  taxed,  rated,  assessed,  charged,  or  imposed  upon  or  in 
respect  of  the  said  premises,  or  any  part  thereof,  on  the  landlord, 
tenant,  or  occupier  of  the  said  premises,  by  authority  of  Parliament 
or  otherwise  howsoever  (landlord's  property  tax  and  tithe  only 
excepted)."  The  lease  contained  no  covenant  to  repair  either  by 
the  landlord  or  tenant.  The  sanitary  authority  required  the  lessor 
to  abate  a  nuisance  caused  by  a  foul  and  offensive  privy  on  the 
premises,  and  to  remove  the  privy  and  construct  a  water-closet  in 
accordance  with  the  byelaws  of  the  London  County  Council.  The 
lessor  did  the  work,  and  it  Avas  held  that  he  was  entitled  to  recover 
the  expense  incurred  by  him  in  so  doing,  such  expense  being 
covered  by  the  words  "  impositions  charged  or  imposed  upon  or  in 
respect  of  the  said  premises  on  the  landlord,  tenant,  or  occupier  of 
the  same."  Collins,  M.R.,  in  giving  judgment,  said  (see  p.  705 
of  the  report  in  the  Law  Reports)  :  "  The  decisions  on  this  subject 
remove  one  or  two  difficulties  which  might  arise  if  the  construction 
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Sect.  121.    of  such  a  covenant  as  this  were  being  considered  for  the  first  time. 

  It  is  clear  on  the  authorities  that,  whei'e  there  is  a  defect  inherent 

NoTK.  structure  of  the  premises  at  the  time  of  the  demise,  and 

which  is  the  subject-matter  of  an  obligation  imposed  by  statute  on 
the  landlord,  the  burden  of  that  obligation  may,  nevertheless,  l)y  a 
covenant  of  this  kind,  be  thrown  upon  the  tenant.    It  is  also  clear 
from  the  authorities  that  a  covenant  of  this  kind  may,  if  it  contains 
appropriate  words,  be  construed  as  being  directed,  not  only  to 
receiving  charges  such  as  rates  and  taxes,  but  also  to  charges  in 
the  nature  of  capital  expenditure  incurred  once  for  all,  such 
as  charges  in  respect  of  structural  work.     If  the  matter  were 
unencumbered  by  authority,  and  could  be  looked  at  with  clear 
eyes,  regardless  of  the  labyrinth  of  cases  on  the  subject,  I  think 
that  no  one  could  doubt  that  an  obligation,  such  as  that  in  the 
present  case,  imposed  upon  a  landlord  in  respect  of  a  structural 
defect,  which  he  was  bound  by  statute  to  remedy,  or  to  pay  the 
cost  of  remedying,  might  properly  be  described  as  an  imposition 
charged  or  imposed  upon  the  landlord  in  respect  of  the  premises. 
It  seems  to  me  that,  if  the  matter  were  clear  of  authority,  the 
obligation  imposed  on  the  plaintiff  in  this  case  would  come  within 
the  plain  meaning  of  the  words  of  the  covenant.    The  only 
possible  answer  appears  to  me  to  be  that  which  was  indicated  by 
an  observation  of  my  brother  EOMEK  during  the  argument.  It 
may  be  asked.  If  so  wide  a  sense  is  to  be  given  to  the  word 
'  imposition,'  where  is  the  line  to  be  drawn  ?     If  it  is  to  be 
construed  as  capable  of  covering  this  case,  must  it  not  be  equally 
capable  of  covering  such  a  case  as  one  in  which  demised  premises 
were  built  beyond  the  building  line  of  a  street,  and  there  was  a 
consequent  obligation  on  the  landlord  to  pull  down  part  of  the 
premises  and  rebuild  in  conformity  with  the  building  line  ?    It  is 
said  that  it  could  not  possibly  be  contended  that  such  an  obliga- 
tion was  within  the  meaning  of  the  term  '  imposition  '  as  used  m 
a  covenant  of  this  kind.    This  argument  may,  as  it  seems  to  me, 
be  met  by  pointing  out  that  underlying  the  whole  matter  is  the 
consideration  that  we  are  dealing  with  a  contract  of  demise  between 
landlord  and  tenant,  and  the  covenant  must  be  assumed  to  relate 
only  to  matters  which  may  reasonably  be  supposed  to  have  been 
contemplated  by  the  parties  as  being  within  the  purview  of  such 
a  contract  ;  and  such  an  extreme  case  as  that  of  an  obligation  to 
pull  down  and  rebuild  the  premises  is  so  far  outside  of  anything 
that  can  possibly  be  conceived  of  as  being  within  the  contempla- 
tion of  the  parties  that  it  is  necessarUy  excluded  from  the  meaning 
of  words  which  might  otherwise  have  been  wide  enough  to 
include  it."    His  lordship  later  on  said,  "  I  think  that,  apart  from 
authority,  it  would  be  impossible  to  say  that  the  word  '  imposi- 
tions '  is  not  large  enough  to  cover  the  obligation  m  the  present 
case  "  ;  and  he  proceeded  to  show  that  there  was  nothing  in  the 
authorities  to  debar  the  court  from  giving  its  natural  meaning  to 
that  word,  and  then  said,  "  it  seems  to  me  also  that  an  obligation 
of  this  kind  is  one  of  the  very  things  that  the  parties  ^youid 
probably  contemplate  in  entering  into  this  covenant,  as  being  a 
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matter  which  might  ordinarily  arise  as  an  incident  of  the  relation    Sect.  121. 
between  landlord  and  tenant.    It  is  not  an  imposition  of  a  class        -  - 
which  is  so  far  outside  that  relation  that  it  could  not  have  been  JNote. 
contemplated  by  the  parties." 

According  to  the  last-mentioned  decision,  the  course  to  be 
pursued,  when  construing  covenants  in  leases,  would  appear  to 
be  to  first  determine  whether  the  words  of  the  covenant  are 
prima  facie  wide  enough  to  cover  the  obligation  in  question,  and, 
if  they  are,  to  ascertain  whether  the  obligation  is  one  of  a  class 
which  would  reasonably  be  within  the  contemplation  of  the  parties. 
The  ground  of  the  decision  in  Foulrjer  v.  Arding,  supra,  has  since 
been  frequently  applied. 

A  lessee  covenanted  to  pay  and  discharge  all  land  tax,  sewer 
rate,  main  drainage  rate,  tithes,  tithe  rentcharge,  and  all  parlia- 
mentary, parochial  and  other  rates,  assessments  and  impositions 
whatsoever  which  should  or  might  be  laid,  imposed  on,  or  payable  in 
respect  of  [a  factory]  or  any  part  thereof  during  the  term. 
This  was  held  (following  the  decision  in  Foulger  v.  ArcUiig,  siqjm), 
to  impose  upon  the  lessee  the  liability  to  repay  to  the  lessor  the 
expense  incurred  in  complying  with  a  requirement  under  s.  7  (2) 
of  the  Factory  Act,  1891  (Slitijliard  v.  Barher  (1902),  67  J.  P. 
238). 

A  lessee  of  a  house  for  seven  years  covenanted  "  to  pay  during 
the  term  the  sewers  rate  and  all  other  taxes,  rates,  charges,  and 
assessments  whatsoever,  parliamentary,  parochial,  or  otherwise, 
which  then  were  or  thereafter  should  be  imposed,  charged,  or 
assessed,  upon  or  in  respect  of  the  premises,  or  payable  by  either 
the  owner  or  occupier  in  respect  of  the  same,  the  landlord's  property 
tax  only  excepted."  In  compliance  with  a  notice  from  the  local 
authority  the  lessee  repaired  a  defective  drain  which  was  causing 
a  nuisance,  and  sought  to  recover  from  the  lessor  the  cost  of  so 
doing.  It  was  held  by  the  Court  of  Appeal  that  the  case  was  not 
distinguishable  from  Foulger  v.  Arding,  supra,  and  that  the  lessee 
could  not  recover  {George  \.  Coaxes  (1903),  88  L.  T.  48). 

A  lessee  covenanted  to  pay  and  bear  "  all  present  and  future  rates, 
taxes,  duties,  assessments  and  outgoings  charged  upon  the  said  pre- 
mises or  the  owner  or  occupier  in  respect  thereof."  The  lessee  sublet 
the  premises,  the  sub-lessee  covenanting  "  to  observe  and  perform 
all  the  lessee's  covenants  and  conditions  contained  in  the  oi'iginal 
lease,  and  to  indemnify  [the  lessee]  from  and  against  all  claims 
and  demands  in  respect  thereof."  Before  the  date  of  the  sub- 
lease the  local  authority  executed  and  completed  certain  private 
street  works  under  the  Private  Street  "Works  Act,  1892,  but  the 
final  apportionment  on  the  adjoining  premises,  including  the 
premises  in  question,  was  not  made  until  after  the  sub-lease. 
The  lessee  having  paid  the  original  lessor  the  amount  apportioned 
in  respect  of  the  premises,  as  being  an  "outgoing"  within  the 
terms  of  the  covenant  in  the  original  lease,  sought  to  recover  the 
amount  from  the  sub-lessee  : — Held,  that  the  apportioned  amount, 
though  not  yet  ascertained,  became  a  charge  on  the  premises  and 
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Sect.  121.    owner  as  from  the  date  of  the  completion  of  the  works  ;  and  that, 

  as  the  date  of  the  sub-lease  was  subsequent  to  the  completion. 

Note.  y^^  ^y.^^  j^^^  liable  to  indemnify  his  lessor  {Suriees  v.  Woodhoiine, 
[1903]  1  K.  B.  396  ;  07  J.  P.  232  ;  72  L.  J.  K.  B.  302  ; 
H8  L.  T.  (N.s.)  407  ;  51  W.  R.  275  ;  19  T.  L.  R.  221).  This 
decision  was  followed  by  the  Court  of  Appeal  in  Lumhy  v. 
Faupel  (1904),  68  J.  P.  265  ;  90  L.  T.  (n.s.)  140  ;  20  T.  L.  R.  237. 

The  subject-matter  of  a  tenancy  was  a  cottage  and  yard 
adjoining  a  wharf,  and  the  rent  was  £20.  The  lease  contained  a 
covenant  to  pay  "all  rates,  taxes,  assessments  and  outgoings  of 
every  description,  payable  in  respect  of  the  premises  during  the 
tenancy,"  and  the  tenants  covenanted  to  keep  the  demised  premises 
in  tenantable  repair  during  the  tenancy.  The  tenants  had  held 
the  premises  for  over  ten  years.  It  was  held  by  Faravei.l,  J., 
that  a  supply  of  water  to  a  water-closet  required  by  the  sanitary 
authority  under  the  Public  Health  (London)  Act,  1891,  was,  and 
that  the  paving  and  draining  of  a  yard  and  repairs  to  drains 
required  by  the  said  authority  under  the  said  Act  were  not,  within 
the  reasonable  contemplation  of  the  parties  to  the  demise  (Valpyv. 
St.  Leonards  Wharf  Co.,  Limited  (1903),  67  J.  P.  402). 

An  agreement  for  a  three  years'  tenancy  at  a  rent  of  £55  per 
annum,  contained  covenants  by  the  tenant  to  pay  "  all  taxes, 
rates,  assessments,  and  outgoings  of  every  description  for  the 
time  being  payable  in  respect  of  the  premises  as  they  become  due." 
During  the  tenancy  the  landlord  was  compelled  by  the  local 
authority  to  spend  £83  10s.  in  relaying  defective  drains  on  the 
premises.  It  was  held  by  Wright,  J.,  distinguishing  Valpy  v. 
St.  Leo7iard's  Wharf  Co.,  Limited,  supra,  that  he  could  recover  the 
amount  from  the  tenant  under  his  covenant ;  the  fact  that  the  tenancy 
was  one  for  three  years  only  was  no  sufficient  reason  for  limiting 
the  words  "  outgoings  payable  in  respect  of  the  premises,"  and 
not  construing  them  in  their  ordinary  sense  (Stockdale  v.  Ascherherf/, 
ri903l  1  K.  B.  873  ;  67  J.  P.  435  ;  72  L.  J.  K.  B.  492  ;  88  L.  T. 
(N.s.)  767;  19  T.  L.;R.  467;  affirmed,  [1904]  1  K.  B.  447; 
68  J.  P.  241  ;  73  L.  J.  K.  B.  206  ;  90  L.  T.  (n.s.)  Ill ;  52  W.  R. 
289  ;  20  T.  L.  R.  235). 

By  an  agreement  for  a  lease  of  a  house  in  London  for  a  term 
of  three  years  at  the  "  clear  yearly  rent "  of  £54,  to  be  paid  free 
and  clear  of  all  deductions  whatsoever  (property  tax  only  excepted), 
the  tenant  agreed  to  pay  and  discharge  "  all  rates,  taxes,  assess- 
ments, and  impositions  whatsoever,  whether  parliamentary, 
parochial,  or  otherwise,  that  may  become  due  or  assessed  m 
respect  of  the  messuage,  premises,  and  garden  during  the  tenancy 
(property  tax  excepted  as  aforesaid),  and  to  keep  the  premises  m 
as  good  repair  as  at  the  commencement  of  the  tenancy,  fair  wear 
and  tear  excepted."  During  the  term  notices  were  served  upon  the 
landlord  and  the  tenant,  by  the  sanitary  authority,  stating  that  the 
premises  were  in  such  a  state,  by  reason  of  their  insanitary  condi- 
tion, as  to  be  a  nuisance,  and  requiring  specified  sanitary  ,  *i* 
be  executed.    The  tenant  executed  the  work  at  a  cost  of  £118, 
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and  claimed  to  recover  this  sum  from  the  landlord.  It  was  held,  Sect.  121. 
applying  Fonlqer  v.  Avdinci,  supra,  and  Slochlale  v.  Ascherhevf/,  ^^^^ 
supra,  that  the  expense  was  an  imposition  within  the  meaning  o±  the 
agreement  which  fell  on  the  tenant,  notwithstanding  the  absence 
of  such  words  as  "  imposed  on  the  landlord  or  tenant,"  and  not- 
withstanding the  shortness  of  the  tenancy  {Jn  re  Warriner,  Bray- 
>^haw  V.  Nbad^,  [1903]  2  Ch.  367  ;  67  J.  P.  351  ;  72  L.  J.  Ch. 
701  ;  88  L.  T.  (n.s.)  766  ;  19  T.  L.  E.  543). 

A  tenant  occupied  a  house  for  three  years  at  a  yearly  rent  of 
£70  under  an  agreement  by  him  to  pay  all  "rates,  taxes,  assess- 
ments, and  outgoings  whatsoever,  in  respect  of  the  said  pre- 
mises." He  held  over  on  the  expiration  of  the  term  without  any 
fresh  agreement,  and  paid  rent  at  the  same  rate.  It  was  held  by 
Wright,  J.,  applying  Valjry  v.  St.  LeonarcVs  Wharf  Co.,  Limited, 
j^ujrra,  that  whilst  so  holding  over  he  could  not  be  liable  for  an 
expense  of  £70  incurred  by  his  landlord  in  executing  structural 
sanitary  repairs  ;  having  regard  to  the  relative  amounts  of  the 
rent  and  expenditure,  he  could  not  be  presumed  to  have  become  a 
yearly  tenant  subject  to  so  onerous  an  obhgation  (Harris  v. 
Hickman,  [1904]  1  K.  B.  13  ;  68  J.  P.  65  ;  73  L.  J.  K.  B.  31  ; 
-89  L.  T.  (N.s.)  722  ;  20  T.  L.  R.  18). 

A  lease  of  premises  used  as  a  bakehouse  contained  a  covenant 
by  the  lessee  to  pay  "  all  existing  and  future  .  .  .  impositions 
and  outgoings  of  every  description  for  the  time  being  payable 
either  by  landlord  or  tenant  in  respect  of  the  premises."  It  was 
held  that  the  covenant  imposed  upon  the  lessee  the  liability  for 
the  expense  of  making  structural  alterations  necessary  to  be  done 
in  order  to  obtain  the  certificate  of  the  district  council  for  the 
use  of  the  premises  as  an  underground  bakehouse  {Goldstein  v. 
HolUngswortli,  [1904]  2  K.  B.  578  ;  68  J.  P.  383  ;  73  L.  J.  K.  B. 
826  ;  91  L.  T.  85  ;  20  T.  L.  E.  550).  The  same  result  followed 
when  the  covenant  was  "to  pay  all  existing  and  future  taxes, 
rates,  assessments,  and  outgoings,  whether  parliamentary,  parochial, 
or  otherwise,  for  the  time  being  payable  either  by  the  landlord  or 
tenant  in  respect  of  the  said  premises  "  {Morris  v.  Beal,  [1904] 
2  K.  B.  585  ;  68  J.  P.  542  ;  73  L.  J.  K.  B.  830  ;  20  T.  L.  E.  682). 

A  similar  effect  was  given  by  "Warrington,  J.,  in  Siuckey  v. 
Hoolce  (1905),  69  J.  P.  119  ;  3  L.  G.  E.  633  (reversed  on  appeal, 
where,  however,  this  point  was  not  decided  ;  but  see  the  dictum 
of  Fletcher  Moxjlton,  L.J.,  ([1906]  2  K.  B.  20  ;  70  J.  P.  393  ; 
75  L.  J.  K.  B.  504  ;  94  L.  T.  723  ;  54  W.  E.  509  ;  22  T.  L.  E. 
508  ;  4  L.  G.  E.  815))  to  a  covenant  to  "  bear,  pay,  and  discharge 
all  burdens,  duties,  assessments,  outgoings,  and  impositions  what- 
soever, at  any  time  during  the  said  term  charged,  assessed,  or 
imposed  on  the  said  premises,  or  upon  the  landlord  or  tenant  in 
respect  thereof."  See  also  Horner  v.  Fraiddin,  [1905]  1  K.  B. 
479  ;  69  J.  P.  117  ;  74  L.  J.  K.  B.  291  ;  92  L.  T.  178  ; 
21  T.  L.  E.  225  ;  3  L.  G.  E.  423,  where,  however,  the  Court  of 
Appeal  expressed  no  opinion  as  to  whether  the  expenses  then  in 
question  were  an  "outgoing"  within  the  lessees'  covenant. 
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Sect.  121.  By  a  lease  dated  1894,  plaintiff  demised  premises  to  defendants 
^—  for  twenty-one  years,  at  an  annual  rent  of  £10.5  10s.,  clear  of  all 
Note.  deductions  (except  property  tax),  and  the  defendants  covenanted 
to  pay  the  rent  reserved,  and  "  all  rates,  taxes,  and  outgoings  now 
payable,  or  hereafter  becoming  payable,  in  respect  of  the  said 
premises."  The  lease  also  contained  a  repairing  covenant.  It 
was  held  by  the  King's  Bench  Division  that  the  defendants  were 
liable  for  the  cost  of  paving  works  executed  under  s.  150  of  the 
Public  Health  Act,  1875  {Greaves  v.  WJi 'U marsh .,  Watson  &  Co., 
Limited,  [1906]  2  K.  B.  340  ;  70  J.  P.  415  ;  75  L.  J.  K.  B.  633  ; 
95  L.  T.  (N.s.)  425  ;  4  L.  G.  R.  718).  It  was  said  by  the  court 
in  the  last-mentioned  case  that  no  distinction  could  be  drawn 
between  the  cost  of  making  up  a  street  and  the  cost  of  sanitary  work. 

See  also  Mansfield  and  Others  v.  Relf,  [1908]  1  K.  B.  71  ; 
71  J.  P.  556  ;  77  L.  J.  K.  B.  145  ;  97  L.  T.  745  ;  24  T.  L.  R. 
79  ;  Salavum  v.  HoJford,  [1909]  2  Ch.  64  ;  78  L.  J.  Ch.  536  ; 
100  L.  T.  929  ;  and  Drieselman  v.  Winstanley,  53  Sol.  J.  631. 

Before  concluding  this  portion  of  our  note,  three  recent 
decisions  as  to  the  construction  of  covenants  to  repair  might  be 
referred  to  : 

If  the  house  is  of  such  a  kind  that  by  its  own  inherent  nature  it 
will  in  course  of  time  fall  into  a  particular  condition,  the  effects 
of  that  result  are  not  within  the  tenant's  covenant  to  repair. 

A  lease  contained  a  covenant  to  "  substantially  and  effectually 
repair,  uphold  and  maintain,"  and  to  deliver  up  the  premises  in  a 
condition  in  accordance  with  such  covenant.  The  London  County 
Council  gave  the  lessee  a  "  dangerous  structure  notice  "  in  refer- 
ence to  a  bay  window,  and  the  lessee  took  such  window  down,  and 
put  in  a  new  window  flush  with  the  main  wall  ;  thereupon  the 
landlord  brought  an  action  to  compel  him  to  replace  the  bay 
window.  The  judge  found  that,  owing  to  the  inherent  nature  of 
the  premises,  the  bay  window  could  not  have  been  made  to 
comply  with  the  council's  requirements  without  building  a  practi- 
cally new  window  and  supporting  it  on  columns  of  some  kind, 
and  he  gave  judgment  for  the  defendant  : — Held,  that  the 
defendant  was  not  liable  {Wright  v.  Lavjson  (1903),  68  J.  P.  34  ; 
19  T.  L.  R.  510). 

A  road  was  in  1888  widened  and  made  up  by  two  frontagers 
under  an  agi-eement,  whereby  M.  was  not  "to  be  under  any 
liability  to  contribute  to  the  maintenance  or  repair  of  the  said 
roadway  and  sewers  and  main  drain,  or  any  works  connected 
therewith  ;  but  the  same  were  to  be  wholly  and  solely  maintained 
by  T.,  unless  and  until  the  same  should  be  taken  to  by  the  parish 
or  sottie  other  local  or  public  authority."  In  1901  the  local 
authority  made  up  the  road,  or  street,  and  apportioned  on  M.  as 
a  frontager  the  sum  of  £108  -.—Held,  reversing  the  decision  of 
BiGHAM,  J.  (67  J.  P.  238  ;  19  T.  L.  R.  57),  that  the  agreement 
did  not  apply  to  the  works  executed  by  the  authority,  and  that 
M.  could  not  recover  the  £108  from  T.  {Moore  v.  Todd  (1903),. 
68  J.  P.  43  ;  19  T.  L.  R.  642). 
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A  covenant  to  contribute  a  proportionate  part  of  the  expenses  Sect.  121. 
of  repairing  and  maintaining  a  road  until  undertaken  by  the  local  ^^^^^ 
authority  does  not  extend  to  contributing  a  proportion  of  the 
expense  of  an  entire  reconstruction  of  the  road.  In  construing 
such  a  covenant,  regard  must  be  had  to  the  standard  of  the 
condition  of  the  road  at  the  time  when  the  covenant  was  entered 
into,  and  the  obligation  is  to  contribute  a  proportionate- part  of 
the  expense  of  putting  it  into  a  state  of  repair  corresponding  to 
the  standard  contemplated  or  existing  at  that  time.  Where  the 
road  is  reconstructed  for  the  purpose  of  its  being  taken  over  by 
the  local  authority,  the  covenantor  is  liable  to  contribute  a  pro- 
portionate part  of  such  expenses  as  would  have  been  incurred  in 
putting  it  into  the  state  of  repair  above  mentioned,  but  is  not 
liable  to  contribute  to  the  expenses  of  such  work  as  amounts  to 
reconstruction.  Decision  of  Joyce,  J.  (68  J.  P.  181),  affirmed. 
{Scott  v.  Brow7i  (1904),  69  J.  P.  89  ;  4  L.  G.  R.  103). 

We  may  here  conveniently  consider  the  numerous  decisions  in  Money  paid 
cases  where  actions  have  been  brought  by  owners  against  tenants,  under  com- 
or  vice  versa,  or  by  owners  or  occupiers  against  local  authorities  pulsion— 
in  order  to  recover  the  expense  of  executing  works  which  the  ^ 
defendants  ought  to  have  done  themselves,  and  might  have  been 
compelled  to  do.    These  decisions,  it  will  be  found,  turn  upon  the 
point  whether  the  work  executed  was  in  fact  done  under  com- 
pulsion or  voluntarily,  for  the  principle  of  law  applicable  to  such 
actions  is  that  a  person  who  executes  under  compulsion  work 
which  another  is  legally  compellable  to  do  has  a  right  of  action 
for  the  expenses  incurred  by  him  against  such  other  person. 

Most  of  the  cases  have  been  decided  under  the  Public  Health 
(London)  Act,  1891.  Section  3,  a7ite,  provides  that  an  authority 
must  give  such  directions  to  their  officers  as  will  secure  the 
existence  of  any  nuisance  being  immediately  brought  to  the  notice 
of  any  person  who  may  be  required  to  abate  it,  and  the  officers 
shall  do  so  by  serving  a  written  intimation  ;  s.  4  (1),  a7i(e,  provides 
for  the  service  by  the  authority  of  an  abatement  notice  upon  the 
person  responsible  for  the  nuisance,  or  the  owner  or  occupier, 
requiring  abatement  thereof  ;  s.  4  (3),  mite,  requires  such  last 
mentioned  notice  to  be  served  on  the  owner  when  the  nuisance  is 
due  to  a  structural  defect  ;  s.  4  (4),  ante,  imposes  a  penalty  for 
non-compliance  with  a  notice  served  under  s.  4  ;  s.  5,  ante,  provides 
for  the  making  of  an  abatement  order  by  justices  upon  complaint 
if  the  abatement  notice  is  not  complied  with  ;  and,  lastly,  s.  11  (1), 
cuUe,  enacts  that  all  expenses  incurred  in  serving  the  notice,  making 
the  complaint,  or  obtaining  or  carrying  into  effect  the  justices' . 
order,  shall  be  deemed  to  be  money  paid  at  the  request  of  the 
person  on  whom  the  order  is  made,  or  (if  no  order  is  made)  then 
of  the  person  by  whose  act  or  default  the  nuisance  was  caused. 
The  first  case  decided  under  this  Act  was  Gehhardt  v.  RainuJers, 
[1892]  2  Q.  B.  452  ;  56  J.  P.  741  ;  67  L.T.(n.s.)  684  ;  40  W.R. 
571.  The  plaintiff  was  tenant  to  the  defendants  of  a  house  in 
London,  in  which  a  nuisance  arose  from  an  accumulation  of  sewage 
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Sect.  121.    in  the  cellar.    The  authority  served  at  the  pi-emises  a  notice  under 

  s.  4  (1)  addressed  to  "the  owner  or  occupier,"  and  the  plaintiff 

Note.  -t^e  necessary  work  ;  in  the  course  of  the  work  it  appeared  that 

the  nuisance  arose  from  a  structural  defect,  but  no  notice  had  been 
served  on  the  defendants,  as  ought  to  have  been  done  under 
s.  4  (3),  if  this  fact  had  been  known  beforehand.    It  was  held 
by  the  Divisional  Court  that  as  the  plaintiff  would  have  been 
liable  to  a  penalty  under  s.  4  (4),  had  he  not  obeyed  the  notice, 
he  must  be  regarded  as  having  done  the  work  under  compulsion, 
and  that  he  could  recover  against  the  defendants  under  the 
words  of   s.  11  (1),  "expenses  incurred    ...    in  carrying 
the  order  into  effect,"  on  the  ground  that  the  word  "  order " 
was  wide   enough   to   include   a   notice   involving  a  penalty 
for  disobedience.    Chakles,  J.,  also  held  that  the  defendants 
were  liable,  apart  from  s.  11,  upon  the  common  lav/  principle 
which  we  have  already  referred  to,  the  fact  that  the  nuisance 
arose  from  a  structural  defect  rendering  the  defendants  legally 
compellable  to  abate  it,  although  such  fact  was  not  apparent  in 
time  to  serve  a  notice  under  s.  4  (3).    See  also  a  similar  decision 
under  the  Metropolis  Management  Acts  {Castleherfj  v.  Kenyon, 
Times,  June  16th,  1879).    In  the  next  case  under  this  Act  the 
sanitary  authority  had  served  on  certain  premises  an  intimation  or 
warning,  addressed   to  the  owners,   that   if   certain  necessary 
works  were  not  completed  within  a  specified  time  they  would 
commence  proceedings  against  them  by  the  service  of  a  statutory 
notice.    Thereupon  the  occupier,  without  forwarding  the  docu- 
ment to  the  owners,  or  informing  them  of  it,  caused  the  work  to 
be  executed,  and  then  sought  to  recover  the  amount  expended 
thereon  from  the  owners  -.—Held,  by  the  Court  of  Appeal,  that 
the  occupiers,  not  being  compellable  to  execute  the  work,  had 
acted  as  mere  volunteers  in  doing  so,  and  had  no  claim  to  be 
reimbursed  by  the  owners  {Thomjyson  and  Norris  Manufactur'mg 
Co.  V.  Hav:es  (1895),  69  J.  P.  580  ;  73  L.  T.  (n.s.)  369). 

In  the  next  case  an  abatement  notice  under  s.  4  (1)  had  been 
served,  in  consequence  of  which,  and  without  waiting  for  an  order 
to  be  made  on  it,  the  person  prima  facie  liable  to  abate  the 
nuisance  had  executed  the  work  required,  and  it  was  afterwards 
discovered  that  he  was  not  legally  liable  to  do  so,  but  that  the 
sanitary  authority  were.  It  was  held,  following  Gebhardfs  Case 
on  both  points,  that  he  was  entitled  at  common  law  to  be  recouped 
the  expenses  he  had  been  put  to  through  their  default,  and  also 
bv  virtue  of  s.  11  (1)  of  the  Act  (Andreio  v.  St.  Olave's  Board  of 
Works,  [1898]  1  Q.  B.  775  ;  62  J.  P.  328  ;  67  L.  J.  Q.  B.  692  ; 
78  L.  T.  (N.s.)  504  ;  46  W.  R.  424).  Since  the  last  mentioned 
decision,  the  compulsory  nature  of  a  notice  under  s.  4  (1)  has  not 
been  again  disputed  ;  but  there  have  been  decisions  as  to  the  effect 
of  an  intimation  notice  under  s.  3.  In  Proctor  v.  IsIingto)i  Borough 
Council  (1903).  67  J.  P.  164,  and  Sillesv.  Fulliam  Borough  Coimcil, 
[1903]  1  K.  B.  829  ;  67  J.  P.  273  ;  72  L.  J.  K.  B.  397  ;  88  L.  1. 
753  •  51  W  R  598  ;  19  T.  L.  R.  398,  the  authorities  had  served 
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notices  headed  "  Intimation,"  and  signed  by  a  sanitary  inspector,   

requiring  certain  work  to  be  done  to  a  "  drain,"  and  threatening  ^^^^ 
that,  in  default,  the  authority  "  may  commence  proceedings 
ac^ainst  you  by  the  service  of  a  statutory  notice."  The  worlc  was 
done,  but,  finding  that  the  so-called  "  drain "  was  in  fact  a 
"sewer"  the  recipients  of  the  notices  claimed  to  recover  the 
expenses  incurred  by  them  from  the  authority.  In  each  case 
Wright,  J.,  held  that  the  notice  was  one  under  s.  3,  and  did  not 
amount  to  compulsion.  In  SUles'  Case  there  was  no  appeal  upon 
this  point,  and  in  Proctor's  Case,  though  the  plaintiff  appealed,  no 
decision  was  given.  The  court  obtained  the  consent  of  both 
parties  to  their  dealing  with  the  matter  informally,  and  they  made 
an  award  in  favour  of  the  plaintiff. 

In  a  later  case  a  sanitary  inspector  served  upon  the  owners  of  a 
house  an  intimation  under  s.  3,  that  the  house  was  in  such  a  state 
as  to  be  a  nuisance  owing  to  the  drain  being  defective.  The 
owners  called  upon  the  tenant  to  do  the  work,  it  being  alleged 
that  he  was  liable  under  a  covenant  to  pay  expenses  of  this  nature. 
The  tenant  refused  to  do  the  work,  and  the  owners  therefore  did 
it  without  waiting  to  be  served  with  a  notice  under  s.  4.  It  was 
held  that  an  action  could  not  be  maintained  against  the  tenant  to 
recover  the  expense  on  the  ground  that  the  work  was  done  volun- 
tarily and  not  under  compulsion  (Harris  v.  Bichman,  [1904] 

1  K.  B.  13  ;  68  J.  P.  65  ;  73  L.  J.  K.  B.  31  ;  89  L.  T.  (n.s.) 
722  ;  20  T.  L.  R.  18  ;  2  L.  G.  R.  1).  In  a  still  later  case  a 
Divisional  Court  held  with  regret  that  they  must  regard  a  notice 
under  s.  3  as  not  amounting  to  sufficient  compulsion  to  entitle  the 
plaintiff  to  recover  from  the  authority  the  money  expended  by 
him  in  repairing  what  proved  to  be  a  sewer.  The  learned  judges 
would  have  decided  otherwise,  but  for  Thompson  and  Norris 
ManiLfacturing  Co.  v.  Haives,  supra  {Oliver  v.  Camherivell  Borough 
Council  (1904),  68  J.  P.  165  ;  90  L.  T.  (n.s.)  285  ;  52  W.  R.  511  ; 

2  L.  G.  R.  617). 

In  a  more  recent  case,  where  a  group  of  premises,  drained  by  a 
combined  operation,  discharged  their  drainage  through  a  common 
pipe  or  conduit  into  a  public  sewer,  the  pipe  being  defective  and 
causing  a  nuisance,  the  defendants  served  "  intimation  "  notices  on 
several  owners,  including  the  plaintiffs,  requiring  them  to  repair 
the  pipe  and  abate  the  nuisance,  and  threatening  proceedings  if 
the  said  notice  should  not  be  complied  with.  The  plaintiffs  denied 
liability,  did  the  work  required  under  protest,  and  brought  an 
action  to  recover  the  cost  of  the  work  and  damages  for  injury  to 
their  premises  caused  by  the  defective  condition  of  the  said  pipe. 
It  was  held  by  Channell,  J.,  that  the  said  pipe  was  a  sewer  and 
repairable  by  the  defendants,  and  that  although  service  of  an 
intimation  notice  does  not  by  itself  amount  to  compulsion,  where 
work  is  done  in  compliance  with  such  a  notice  under  protest,  or 
without  admitting  liability,  such  work  is  done  under  compulsion 
and  not  voluntarily,  and  the  expenses  of  doing  such  work'  can  be 
recovered  from  the  local  authority  which  was  in  fact  liable  to  do 
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-  in  his  judgment  (  Wll'ion'H  Music  and  General  Printinfj  Co.  v.  Finshury 

^0™'       norotu/h  Council,  [1908]  1  K.  B.  b(S?,  ;  72  J.  P.  .37  ;  77  L.  J.  K.  B. 
471  ;  98  L.  T.  574  ;  6  L.  G.  R.  349). 

We  W'U  now  refer  to  decisions  under  the  Public  Health  Act, 
1875.  In  the  first  case  in  order  of  date  it  was  held  that  when  a 
person  is  called  upon  by  a  sanitary  authority  to  abate,  and  does 
abate,  a  nuisance  by  doing  work  which  the  sanitary  authority 
themselves  are  liable  to  do,  and  where  that  person  afterwards  seeks 
to  recover  from  them  the  cost  of  the  work,  upon  the  principle 
that,  where  one  person  is  compelled  to  do  work  which  another  is 
legally  compellable  to  do,  the  cost  of  the  work  may  be  recovered 
by  the  one  as  money  paid  at  the  other's  request,  regard  must  be 
had  to  the  fact  that  in  the  case  of  a  nuisance  prompt  action  hy 
someone  is  imperatiA'e  ;  and  that  because  of  that  fact  it  is  not 
necessary  to  show  that  there  was  actual,  direct,  or  irresistible 
compulsion  in  order  to  bring  the  case  within  the  principle  above 
enunciated.  It  is  sufficient  to  show  that  the  sanitary  authoritj' 
took  steps  which  prj^ctically  amounted  to  compulsion  (North  v. 
WalthamMow  Urban  District  Council  (1898),  62  J.  P.  836  ; 
67  L.  J.  Q.  B.  972).  In  the  last-mentioned  case  there  was  no 
statutory  notice  under  s.  94  of  the  Act,  but  there  was  a  peremp- 
torily worded  notice,  signed  by  the  inspector  of  nuisances,  requiring 
drains  to  be  repaired  within  seven  days. 

The  ovraer  of  a  house,  who  was  enlarging  his  premises,  was 
required  by  the  local  authority's  surveyor  (amongst  other  things) 
to  take  up  and  relay  the  back  drain  of  the  house  (which  was  in 
fact  a  sewer)  and  to  construct  an  interception  chamber  or  man- 
hole ;  and  these  works  the  owner,  upon  being  told  that  they  must 
be  done,  though  no  actual  steps  were  taken  to  enforce  their 
execution,  agreed  to  do  under  protest,  and  did  do  under  the  direc- 
tion and  by  order  of  the  surveyor  of  the  local  authority,  but 
without  any  legal  proceedings  being  taken  against  him,  and  without 
serious  threat  of  such  proceedings.  The  liability  in  law  for  carrying 
out  these  works  rested  on  the  local  authority.  In  an  action  by 
the  owner  to  recover  the  costs  of  the  works  from  the  local  autho- 
rity, on  the  ground  that  he  was  compelled  by  them  to  do  works 
vrhich  the  local  authority  w^ere  compellable  by  law  to  do  : — Held, 
that  the  owner  in  the  execution  of  these  works  was  acting  as  a 
volunteer  and  not  under  compulsion,  and  was  therefore  not  entitled 
to  recover,  although  without  legal  proceedings  or  the  threat  of 
such,  there  may  be  sufficient  compulsion  to  prevent  a  person  being 
regarded  as  a  volunteer  (Ellis  v.  Bromley  Mural  District  Council 
(1899),  63  J.  P.  711  ;  81  L.  T.  (n.8.)  224). 

A  nuisance  arose  from  an  obstruction  in  a  pipe  near  a  house,  and 
the  local  authority  served  on  the  owner  of  the  house  a  notice  under 
s.  94  requiring  her  to  abate  the  nuisance  and  to  relay  the  drain. 
She,  although  protesting  that  the  pipe  was  a  sewer,  did  the  work, 
and  afterwards  sued  the  authority: — Held,  by  Channkll,  J., 
following  his  own  decision  in  North  v.  Walthamstov:  Urban  District 
Council,  supra,  that  the  expense  of  the  work  done  to  the  sewer 
was  money  paid  under  compulsion,  and  that  the  owner  was  entitled 
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to  recover  it  from  the  local  authority  {ITaedlche  v.  Friem  Barnel    Sect.  121. 

Urban  Dhtricl  Council,   [1904]   2  K.  B.  807  ;  68  J.  P.  47.3  ; 

7'3  L  J  K  B  976;  20  T.  L.  R.  567,  reversed  on  appeal  on  another 

ground,  [1905]  1  K.  B.  110  ;  69  J.  P.  45  ;  74  L.  J.  K.  B.  130  ; 

91  L.  T.  (N.s.)  750  ;  53  W.  R.  211  ;  21  T.  L.  R.  49  ;  3  L.  G.  R. 

20).    In  the  last-mentioned  case  Chaxneli.,  J.,  expressed  the 

view  that  less  evidence  of  compulsion  is  required  when  a  local 

authority  is  being  sued  than  is  required  when  a  landlord  sues 

his  tenant,  or  vice  versa.    In  the  case  of  landlord  and  tenant  his 

lordship  considered  that  actual  compulsion  must  be  proved. 

Notices  were  served  by  a  local  authority  under  the  Public 
Health  Act,  1875,  and  under  certain  local  Acts  on  the  appellant 
and  on  the  respondent,  who  were  the  owners  of  two  adjommg 
houses,  requiring  them  to  abate  a  nuisance  arising  from  the  drains 
on  their  premises  and  to  perform  certain  necessary  works.  The 
drainage  of  the  respondent's  house  passed  through  the  appellant's 
drain  into  a  sewer.  The  appellant  complied  with  the  terms  of 
his  notice,  but  the  respondent  took  no  steps  -.—Held,  that  neither 
under  s.  104  of  the  Public  Health  Act,  1875,  nor  at  common  law 
had  the  appellant  any  right  of  contribution  as  against  the  respon- 
dent {Reeve  v.  Sadler  (1903),  67  J.  P.  63  ;  88  L.  T.  (n.s.)  95  ; 
51  W.  R.  603). 

A  landlord,  liable  among  others  to  repair  a  bridge  ratione  temircc, 
demised  the  land,  and  the  lessee  covenanted  to  pay  the  rent,  clear 
of  land  tax  and  all  other  taxes  and  deductions  whatsoever,  either 
parliamentary  or  parochial,  taxed  or  imposed,  or  to  be  taxed  or 
imposed,  upon  the  premises,  or  upon  the  lessor  in  respect  thereof, 
property  tax  excepted.  By  statute,  reciting  the  liability  ratione 
ienurcc  and  that  part  of  the  bridge  was  out  of  repair,  it  was  enacted 
that  the  landowners  liable  as  above  should  repair  the  said  parts, 
during  the  continuance  of  the  Act  ;  and  on  their  default  road 
trustees  were  empowered  to  do  the  repairs  and  recover  against  the 
owners.  A  power  of  distress  under  a  justice's  warrant  was  also 
given  to  enforce  payment,  and  for  raising  the  sums  required  power 
was  given  to  the  landowners  to  call  meetings,  and  to  meet  and 
make  rates  according  to  the  value  of  the  chargeable  lands,  such 
rates  to  be  levied,  if  necessary,  by  distress.  A  subsequent  Act, 
also  reciting  the  above-mentioned  liability,  made  further  provision 
as  to  the  holding  of  such  meetings  and  laying  rates  for  the  said 
repair  : — Held,  that  the  original  liability  for  contribution  to 
repairs  did  not,  by  these  enactments,  become  a  parliamentary  tax 
or  deduction  within  the  lessee's  covenant,  and,  therefore,  the  court 
finding  no  clause  in  the  above  statutes  which  extended  the  ultimate 
liability  to  lessees  and  occupiers  as  well  as  owners,  that  the  lessee 
having  been  compelled,  in  the  lessor's  default,  to  pay  a  rate  made 
as  above  and  charged  upon  him  as  lessee  and  occupier,  might 
recover  the  amount  from  the  lessor  (Baker  v.  Greenhill  (1842), 
3  Q.  B.  148  ;  11  L.  J.  Q.  B.  161). 

A  sewers  rate  is  not  a  "  parliamentary  tax  "  within  the  meaning 
of  a  covenant  to  pay  parliamentary  taxes  (Breiosier  v.  Kitchel 
(1697),  2  Salk.  615  ;  Palmer  v.  Earith  (1845),  14  M.  &  W.  428). 
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  at  a  yearly  rent  "  clear  ol'  all  present  and  future  rates,  taxes, 

Note.  j^j^^j  deductions,"  and  a  covenant  was  contained  in  the  lease  that 
the  defendant  should  pay  the  rent,  and  also  bear  and  pay  all  the 
rates,  taxes,  and  outgoings  then  payable  or  thereafter  to  become 
payable  in  respect  of  the  premises.  The  plaintiff  having  paid 
certain  paving  expenses,  brought  an  action  to  recover  them  from 
the  defendant.  It  was  held  that  the  omission  of  the  word  "  out- 
goings "  in  the  reddendum  clause  did  not  qualify  the  covenant 
so  as  to  take  it  out  of  the  decision  in  Crosse  v.  Rmu,  and  that 
the  plaintiff  was,  therefore,  entitled  to  recover  (Gardner  v. 
'Ftmiess  Rail.  Co.  (1883),  47  J.  P.  232). 

In  a  lease  of  a  shop  and  basement  and  of  three  rooms  on  the 
third  floor  of  the  same  house,  the  lessor  covenanted  to  pay  "  all 
rates  and  taxes  chargeable  in  respect  of  the  demised  premises." 
"Water  was  separately  supplied  by  a  water  company  to  the  shop 
and  basement,  and  was  paid  for  by  the  tenant.    It  was  held  that 
the  lessee  was  entitled  to  recover  from  the  lessor  the  sum  so  paid, 
as  being  a  rate  within  the  meaning  of  the  covenant  (Direct  Spanish 
Telegraph  Co.,  Limited  v.  Shej^herd  (1884),  13  Q.  B.  D.  202  ; 
48  J.  P.  550  ;  53  L.  J.  Q.  B.  420  ;  51  L.  T.  (n.s.)  124  ;  32  W.  R. 
717).    This  decision  was  discussed  in  a  subsequent  case.  There, 
by  a  covenant  contained  in  a  lease  of  a  warehouse  in  the  city  of 
London,  the  lessor  covenanted  with  the  lessees  to  pay  all  rates, 
taxes,  and  impositions  whatsoever,  whether  parliamentary,  parochial, 
or  imposed  by  the  corporation  of  the  city  of  London  or  otherwise 
howsoever,  Avhich  then  were  or  thereafter  might  be  rated,  charged, 
or  assessed  on  the  said  premises  or  any  part  thereof,  or  on  the  said 
yearly  rent,  or  on  the  landlord,  owner,  or  tenants  of  the  said 
premises  in  respect  thereof.    Water  having  been  supplied  to  the 
demised  premises  for  domestic  purposes  by  the  New  River  Com- 
pany under  the  provisions  of  the  Waterworks  Clauses  Act,  1847, 
the  lessees  paid  the  water  rates  due  in  respect  of  such  supply,  and 
sought  to  recover  the  same  from  the  lessor.    It  was  held  that  such 
water  rates  were  not  rates  or  impositions  imposed  on  or  in  respect 
of  the  premises  within  the  meaning  of  the  covenant,  and,  therefore, 
the  lessees  were  not  entitled  to  recover  the  same  from  the  lessor 
(Badcoch  V.  Himt  (1888),  22  Q.  B.  D.  145  ;  53  J.  P.  340  ;  58  L.  J. 
Q  B  134  ;  60  L.  T.  (n.s.)  314  ;  37  W.  R.  205).    In  a  lease  of 
premises  within  the  district  supplied  with  water  by  the  New  River 
Company,  the  lessor  covenanted  to  pay  "  all  rates,  taxes,  assess- 
ments, water  rate,  and  other  outgoings  except  gas  and  electric 
light,  liow  or  hereafter  to  be  imposed  or  assessed  upon  the  said 
prem'ises,  or  on  the  lessor  or  lessees  in  respect  thereof.    It  was 
held  that  the  water  rate  payable  under  the  covenant  was  the  rate 
payable  for  the  supply  of  water  to  the  premises  for  domestic 
purposes  under  the  company's  private  Act,  which  was  calculated 
at  a  percentage  upon  the  annual  value  of  the  house,  and  not 
the  rate  payable  by  agreement  between  the   tenant  and  the 
company  for  water  supplied  for  trade  purposes  (Floyd  v.  Lyo?is, 
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[1897]  1  Ch.  G33  ;  6G  L.  J.  Ch.  350  ;  76  L.  T.  (n.s.)  251  ;  Sect^21. 
45  W.  R.  435).  .  NoTK. 

The  respective  liabilities  of  landlord  and  tenant  in  respect  ot 
nuisances  on  the  demised  premises  have  been  already  noticed. 
See  note  to  s.  4,  ante,  p.  17. 

Questions  frequently  arise  as  to  the  ultimate  incidence  of  the 
cost  of  the  expenses  of  drainage  and  paving  work  done  on  settled 
estates.    Where  trustees  have  the  legal  estate  in  premises  and  are 
entitled  for  the  time  being  to  receive  the  "  rack-rents  thereof, 
they  are  "  owners"  within  the  meaning  of  s.  Ul,posL    See  lu  re 
Barney,  Harrison  v.  Barneij,  [1894]  3  Ch.  562  ;  63  L.  J  Ch.  676  ; 
71  L  "t  180  •  43  W.  R.  105  ;  8  R.  459  ;  In  re  Lever,  CordweU  v. 
Lever,   [1897]   1  Ch.  32  ;   66  L.  J.  Ch.  66  ;   75  L.  T   383  ; 
45  W.  R.  172.     But  when  trustees  are  "owners     and  have 
executed  works,  the  question  as  to  who  must  ultimately  bear  the 
expense  is  not  easy  to  determine.     Where  trustees  who  were 
"  owners "  incurred  expenses  for  drainage  works  m  respect  of 
houses  which  were  without  sufficient  drains,  they  were  held  to  have 
rightly  paid  the  expenses  out  of  capital,  and  that  as  between  "  the 
tenant"  for  life  and  remainderman  the  capital  moneys  so  applied 
must  be  treated  as  a  charge  upon  the  premises  (Li  re  Barney, 
supra).     Cf.,  however,  Li  re  Craidey  (1885),  28  Ch.  D.  431  ; 
49  J.  P.  598  ;  54  L.  J.  Ch.  652  ;  52  L.  T.  460  ;  33  W.  R.  611, 
the  decision  in  which  is  apparently  at  variance  with  the  decision  in 
In  re  Barney,  supra.    In  another  case  where  sanitary  works  were 
executed  under  the  PubUc  Health  (London)  Act,  1891,  upon  lease- 
hold houses  forming  part  of  a  residuary  bequest  to  trustees  upon 
trust  for  tenant  for  life  and  remainderman,  it  was  held  that  the 
cost  was  payable  out  of  the  capital  of  the  residuary  estate  {In  re 
Lever,  supra).    A  later  case  would  at  first  sight  appear  to  decide 
that  as  between  tenant  for  life  and  remainderman  the  cost  of 
complying  with  a  sanitary  notice  under  the  Public  Health  (London) 
Act,  1891,  and  the  Housing  of  the  Working  Classes  Act,  and  a 
dangerous  structure  notice  under  the  London  Building  Act,  1894, 
was  chargeable  as  against  income.    See  In  re  Copland's  Settlement, 
Johns  V.  Garden,  [1900]  1  Ch.  326  ;  69  L.  J.  Ch.  240  ;  82  L.  T. 
194.    If,  however,  the  case  is  carefully  examined  it  will  be  seen 
that  the  only  point  decided  was  that  there  is  no  distinction  in  the 
position  of  an  equitable  tenant  for  life  of  leaseholds  when  the 
property  is  sublet  at  a  rack-rent  and  when  it  is  sublet  at  an 
improved  ground  rent.    It  was  admitted  that  the  income  would  be 
chargeable  had  not  the  property  been  sublet  at  an  improved 
ground  rent.    It  will  be  seen  from  the  judgment  that  the  superior 
lease  made  the  tenant  liable  to  pay  for  complying  with  the  notices 
in  question,  and  this  is  perhaps  what  distinguishes  the  case  from 
In  re  Lever,  sajrra.    It  would  appear,  however,  that  where  works 
have  been  executed  under  a  notice  from  a  sanitary  authority,  and 
trustees  apply  to  the  court  to  be  indemnified  out  of  the  estate,  it  is 
competent  to  the  court  to  determine  how  the  expense  shall  be 
borne  [in  re  Farnham's  Settlejnent,  [1904]  2  Ch.  561  ;  73  L.  J.  Ch. 
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  [1900]  1  Ch.  .S19  ;       L.  J.  Ch.  198  ;  48  W.  R.  409  ;  Lt  re 

'NoTK.       PaHhiqUm,  Reirjh  v.  Kauc,  [1902]  1  Cli.  711  ;  71  L.  J.  Ch.  472  ; 
8G  L.  T.  194  ;  50  W.  E.  388  ;  18  T.  L.  R.  387). 

When  a  person  is  legal  tenant  for  life,  or  an  equitable  tenant 
for  life  in  possession,  he  would  appear  to  be  the  "owner" 
(Re  Smith's  Settled  Estates,  [1901]  1  Ch.  689  ;  70  L.  J.  Ch.  273)  ; 
and,  if  such  a  tenant  for  life  pays  expenses  which  have  been 
incurred  by  a  local  authority,  and  which  constitute  a  charge  upon 
property  by  virtue  of  s.  257  of  the  Public  Health  Act,  1875,  he  is 
entitled  to  keep  the  charge  alive  as  an  incumbrance  on  the  settled 
land,  and  to  raise  money  under  s.  11  of  the  Settled  Land  Act,  1890, 
by  mortgage  of  the  estate  for  the  purpose  of  discharging  it  (ibid.). 
See  also  In  re  Pizzi,  Scrivener  and  Others  v.  Aldridge  and  Others, 
[1907]  1  Ch.  67  ;  71  J.  P.  58  ;  76  L.  J.  Ch.  87  ;  95  L.  T.  722  ; 
5  L.  G-.  R.  86,  a  case  decided  under  the  Private  Street  Works 
Act,  1892.  In  another  case  expenses  incurred  by  a  local  authority 
in  sewering,  paving,  and  flagging  new  streets  on  settled  land  were 
charged  on  the  land  and  made  payable,  with  interest  thereon,  by 
instalments.  It  was  held  that  the  expenses  so  charged  were 
payable  out  of  capital  moneys  under  s.  21  (ii)  of  the  Settled  Land 
Act,  1882  ;  and  that  the  tenant  for  life  was  entitled  to  repayment 
of  instalments  already  paid  by  him  so  far  as  they  represented 
capital,  and  that  the  trustees  ought  to  pay  the  corresponding 
portion  of  the  unpaid  instalments  (In  re  Leigh's  Settled  Estate, 
[1902]  2  Ch.  274  ;  66  J.  P.  600  ;  71  L.  J.  Ch.  768  ;  86  L.  T.  884  ; 
50  W.  R.  570).  When  an  equitable  tenant  for  life,  by  arrange- 
ment with  the  trustees,  executes  sanitary  works,  he  is  entitled  by 
subrogation  to  the  rights  of  the  trustees  (lure  Farnham's  Settlement, 
supra). 


Justice  to  act  122.  A  judge  or  justice  of  the  peace  sh.all  not  be 
though  ^  incapable  of  acting  in  cases  arising  under  this  Act  by 
sanitary"  reason  of  his  being  a  member  of  any  sanitary  authority, 
anthority  or  reason  of  his  being,  as  one  of  several  ratepayers,  or 

contribute.  as  one  of  any  other  class  of  persons,  liable  in  common  with 
the  others  to  contribute  to  or  to  be  benefited  by  any  rate 
or  fund,  out  of  which  any  expenses  incurred  by  a  sanitary 
authority  are  to  be  defrayed. 

This  section  is  taken  from  29  &  30  Vict.  c.  41,  s.  2,  which  was 
substituted  for  23  &  24  Vict.  c.  77,  s.  16  (both  now  repealed).  It 
is  similar  to  s.  258  of  the  Public  Health  Act,  1875. 

The  section  merely  removes  the  disqualification  of  a  justice  by 
reason  of  his  being  a  member  of  a  sanitary  authority,  or  of  his 
being  interested  as  a  ratepayer  or  the  like.  It  does  not  enable 
him  to  act  in  cases  where  he  has  a  pecuniary  interest,  or  where  he 
has,  as  a  member  of  the  sanitary  authority,  set  the  law  in  motion. 
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A  disqualification  of  a  justice  may  arise  either  from  pecuniary  Sect,  122. 
interest  or  from  interest  other  than  pecuniary  if  it  is  such  as  to  —— 
create  a  real  possibility  of  bias  in  him.  As  to  what  amounts 
to  pecuniary  interest,  see  R.  v.  Ilamimnd  (1863),  27  J.  P.  793  ; 
9  L.  T.  (N.s.)  423  ;  R.  v.  Mackenzie,  [1892]  2  Q.  B.  519  ;  50  J.  P. 
712  ;  61  L.  J.  M.  C.  181  ;  67  L.  T.  (n.s.)  201  ;  41  W.  E.  144  ; 
17  Cox  C.  C.  542  ;  5  R.  10  ;  R.  y.  Burton,  infra.  The  disqualifi- 
cation on  the  ground  of  bias,  which  would  otherwise  arise  from 
membership  of  a  local  authority,  party  to  the  proceedings,  is 
removed  by  this  section,  which  also  removes  the  disqualification 
arising  from  pecuniary  interest  to  the  extent  therein  appearing. 
It  does  not,  however,  enable  a  justice  to  act  in  cases  where  he  has, 
as  a  member  of  the  local  authority,  taken  part  in  setting  the  law  in 
motion.    This  will  appear  from  the  following  cases : 

H.,  the  owner  of  a  farm  in  the  parish  of  Edmonton,  bounded  by  Interested 
the  i-iver  Lee,  entered  into  an  agreement  with  the  Enfield  Local  justices. 
Board,  under  which  he  received  the  sewage  of  the  Enfield  district, 
and  disposed  of  it  over  his  farm.  After  a  few  months  disagree- 
ments arose,  and  the  Enfield  board  took  proceedings  against  H.  to 
enforce  the  agreement.  While  these  were  still  pending,  H.,  after 
notice  given  to  the  board,  diverted  the  sewage  from  his  farm 
through  a  pipe  into  the  old  open  channel  or  watercourse  in  the 
parish  of  Edmonton,  through  which  the  sewage  had  been  used  to 
flow  into  the  river  Lee.  On  this  the  Edmonton  Local  Board 
threatened  proceedings  against  the  Enfield  board  for  the  nuisance  ; 
and  the  Lee  Conservancy  took  out  summonses  under  their  Act 
against  H.  for  having  opened  the  pipe  into  the  channel,  etc.,  and 
for  continuing  the  use  of  it.  On  the  summonses  coming  on  for 
hearing,  M.,  who  was  chairman  of  the  Enfield  board,  and  had 
taken  an  active  part  in  its  proceedings,  sat  with  three  other 
justices  on  the  bench.  H.  objected  to  M.  sitting  as  a  justice,  but 
he  remained,  and  H.  was  convicted  in  penalties.  A  rule  for  a 
certiorari  was  then  obtained  for  the  purpose  of  quashing  the  con- 
viction, on  the  ground  that  M.  was  an  interested  justice.  On 
showing  cause  M.  made  affidavit  that,  though  he  sat  on  the  bench, 
he  took  no  part  until  the  other  justices  had  unanimously  deter- 
mined to  convict,  when  he  proposed  a  mitigation  of  the  penalties, 
and  that  he  did  not  sign  the  conviction  : — Held,  that  M.  had  such 
an  interest  as  might  give  him  a  real  bias  in  the  matter  ;  conse- 
quently, he  ought  not  to  have  sat  as  a  justice,  and  it  was  immaterial 
what  part  he  really  took  in  the  matter  ;  and  the  court  made  the 
rule  absolute  with  costs  against  M.  {R.  v.  Meyer  or  Harrison 
(1875),  1  Q.  B.  D.  173  ;  40  J.  P.  645  ;  34  L.  T.  (n.s.)  247  ; 
24  W.  R.  392).  See  also  R.  v.  Lancashire  JJ.  (1906),  70  J.  P. 
337  ;  75  L.  J.  K.  B.  198  ;  94  L.  T.  (n.s.)  481,  where  it  was  held 
that  the  mere  presence  on  the  bench  of  disqualified  justices,  even 
though  they  took  no  part  in  the  proceedings,  rendered  the  pro- 
ceedings of  a  court  of  quarter  sessions  irregular,  and  the  appeal 
was  directed  to  be  reheard. 

Complaint  having  been  made  to  the  Local  G-overnment  Board 
of  a  nuisance  upon  premises  belonging  to  B.,  in  the  borough  of 
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Sect.  122.    "W.,  the  Board  communicated  with  the  town  council  of  W.,  as  th& 

  urban  sanitary  authority,  and  required  them  to  abate  the  nuisance. 

Note.       rpj^g  council  having  made  inquiries,  pa-ssed  a  resolution  that  steps. 

should  be  taken  for  the  removal  of  the  nuisance,  and  took  out  a 
summons  against  B.  At  the  hearing  an  order  for  the  abatement 
of  the  nuisance  was  made.  Two  justices  who  were  present  were 
members  of  the  town  council  when  the  resolution  was  passed  :— 
Held,  that  the  councillors  who  were  justices  had  such  an  interest 
as  might  give  them  a  bias  in  the  matter  ;  that,  consequently,  they 
ought  not  to  have  sat  as  justices  on  the  hearing  of  the  summons, 
and  that  the  rule  for  the  certiorari  to  quash  the  order  must  be 
made  absolute  (R.  v.  Milledge  and  Others,  Weyvioiith  JJ.  (1879), 
4  Q.  B.  D.  332  ;  43  J.  P.  G06,  650 ;  48  L.  J.  M.  C.  139  ;  40  L.  T. 
(n.s.)  748  ;  27  W.  R.  659).  But  where  justices  who  were  members, 
of  a  town  council,  and  as  such  had  taken  an  active  part  in  the 
making  of  an  order  under  the  Dogs  Act,  1871  (34  &  35  Vict.  c.  56) 
sat  to  hear  a  complaint  of  non-observance  of  the  order,  it  was  held 
they  had  no  such  interest  in  the  subject-matter  of  the  complaint  as 
to  oust  their  jurisdiction  {R.  v.  Hmdingdon  JJ.  (1879),  4  Q.  B.  JJ. 
522  ;  43  J.  P.  767).  It  will  be  observed  that  in  this  case  the 
justices  had  not  taken  any  part  in  the  ordering  of  the  prosecution 
Upon  this  ground  the  decision  in  Earring  v.  Stockton  {Mayor  of) 
(1867),  31  J.  P.  420,  may  be  supported. 

By  a  local  Act  for  the  improvement  of  a  boroagh,  the  corpora- 
tion was  made  the  authority  for  the  execution  of  the  Act,  with 
power  to  direct  prosecutions  for  that  purpose.    An  inform^ion 
for  an  offence  under  the  Act  having  been  preferred  by  an  otticer 
on  behalf  of  the  corporation,  a  summons  was  issued  upon  it  by  a 
justice,  who  was  also  an  alderman  and  a  member  of  the  corpora- 
tion but  it  came  on  for  hearing  before  justices  none  of  whom 
were  connected  with  the  corporation.    It  was  held  that  the  justices 
could  not  properly  proceed  with  the  hearing,  as  the  summons  had 
been  issued  by  one  who  was  virtually  a  prosecutor  (ii;.  ^■J^^l'^' 
and  Another,  Lancashire  JJ  (1880),  6  Q.  B.  D.  168  ;  29  W.  R 
442)     This  decision  was  disapproved  of  m  R.  v.  Handsley  and 
Others,  Burrdey  JJ  (1881),  8  Q.  B.  D.  383  ;  46  J.  P.  119  ;  51  L  J 
M  C  137  •  30  W.  R.  368.    In  that  case  it  was  laid  down  tliat 
where  by  statute  a  member  of  a  town  council  may  act  as  a  justice- 
in  matters  arising  under  the  Act,  in  order  to  disqualify  him  from 
acting  it  is  not  sufficient  to  show  that,  as  a  member  of  the  council, 
he  has  a  pecuniary  interest  in  the  result  of  the  mformation  or 
complaint,  or  that  the  corporation  of  which  he  is  a  member  are  the 
prosecutors,  but  it  must  be  established  that  he  has  such  a  sub- 
stantial interest  in  the  result  of  the  hearing  as  to  make  it  likely 
that  he  has  a  real  bias  in  the  matter.    An  officer  of  a  corporation 
appointed  to  collect  the  borough  rate  obtained  a  summons  against 
a  ratepayer  in  arrear.    In  so  doing  he  acted  in  the  discharge  of  his 
duty  but  upon  his  own  responsibility,  and  without  consultmg  the 
council.    At  the  hearing  the  justices  dismissed  the  summons  on 
the  ground  that  one  of  the  sitting  magistrates,  being  a  town 
councillor,  was  thereby  disqualified  from  adjudicatmg  upon  the 
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summons.  On  motion  for  a  mandamus,  it  was  held  that  there  was  Sect,  122. 
no  ground  for  supposing  either  substantial  interest  or  likelihood  of 
bias,  and  consequently  no  disqualification.  Where  a  justice  was  a  -Note. 
member  of  a  town  council,  and  was  present  when  a  prosecution  for 
selling  unsound  meat  was  resolved  upon,  it  was  held  that  he  was 
disqualified  from  sitting  to  hear  the  summons  {R.  v.  Lee  (1882), 
9  Q.  B.  D.  394  ;  47  J.  P.  118  ;  30  W.  E.  750).  So  also  where  a 
justice  had  been  a  member  of  a  committee  appointed  to  report 
upon  certain  mining  pollutions  of  a  stream,  and  had  acted  upon 
such  committee,  he  was  held  to  be  disqualified  to  act  at  the  hearing 
of  a  summons  for  polluting  the  stream,  though  he  had  not  actually 
taken  part  in  ordering  the  prosecution  (^S.  v.  Spalding  or  Spedding 
(1885),  49  J.  P.  804  ;  2  T.  L.  R.  163).  But  in  an  Irish  case 
where  a  person  was  convicted  for  obstructing  a  highway  on  two 
separate  occasions,  one  of  the  justices  who  adjudicated  was  a 
member  of  the  finance  committee  of  the  county,  and  also  a  cess- 
payer.  The  complainant  was  the  district  surveyor,  an  officer  of 
the  grand  jury,  having  statutory  duty  of  reporting  generally  on 
the  state  of  all  roads,  and  the  name  and  description  of  all  persons 
prosecuted  by  him  for  any  injury  to  the  road  or  like  offence,  and 
the  result  of  such  prosecution,  and  generally  on  all  matters  given 
to  him  in  charge  by  the  finance  committee.  The  first  prosecution 
was  undertaken  in  obedience  to  a  direction  from  the  finance  com- 
mittee, but  the  second  on  his  own  responsibility,  and  the  justice 
in  question  when  adjudicating  was  not  aware  of  the  direction 
above-mentioned  : — Held,  that  he  was  not  disqualified  either  as  a 
member  of  the  committee  or  as  a  cesspayer  (i?.  wDuhlin  County  JJ., 
[1894]  2  I.  R.  527). 

As  to  disqualification  on  grounds  other  than  pecuniary  interest, 
the  true  question  is  whether  the  relation  of  the  impugned  member 
to  the  inquiry  is  such  that  he  can  be  reasonably  suspected  of  bias. 
This  rule  was  laid  down  by  the  Court  of  Appeal  in  AlUnson  v. 
General  Medical  Council,  [1894]  1  Q.  B.  750  ;  58  J.  P.  542  ; 
63  L.  J.  Q.  B.  534  ;  70  L.  T.  (n.s.)  471  ;  42  W.  R.  289  ;  9  R. 
217).  There  an  inquh-y  before  the  G-eneral  Medical  Council 
whether  the  plaintiff,  a  medical  practitioner,  had  been  guilty  of 
infamous  conduct  in  a  professional  respect,  so  as  to  entitle  the 
General  Medical  Council  to  erase  his  name  from  the  general 
medical  register,  was  institvited  at  the  instance  of  the  committee  of 
a  society  called  the  Medical  Defence  Union,  whose  objects  were 
"  to  support  and  protect  the  character  and  interests  of  medical 
practitioners  ;  to  promote  honourable  practice  ;  and  to  suppress 
or  prosecute  unauthorised  practitioners."  One  member  of  the 
council  who  took  part  in  the  inquiry  had  been  a  member  and  vice- 
president  of  this  society,  and  as  vice-president  was  an  ex  officio 
member  of  the  committee.  He  had,  however,  never  attended  any 
of  the  meetings  of  the  committee,  and  until  after  he  had  been 
elected  a  member  of  the  council  he  did  not  know  that  proceedings 
were  being  taken  against  the  plaintiff.  He  had  sent  his  resigna- 
tion as  a  member  of  the  society  on  the  same  day  on  which  he  had 
been  elected  a  member  of  the  council.    By  the  articles  of  associa- 
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Sect.  122.    tion  of  the  society  any  member  miglit  withdraw  by  giving  two 
■  months'  notice  of  his  intention  so  to  do.    Before  such  two  months 

JNOTE.       j^j^j^i  expired  the  inquiry  was  held.  And  it  was  held  that  the  memljer 
was  not  disqualified  from  taking  part  in  the  inquiry. 

So  also  in  proceedings  taken  at  the  instance  of  the  council  of 
the  Incorporated  Law  Society  against  an  unqualified  person  for 
acting  as  a  solicitor,  it  was  held  that  a  justice  was  not  disqualified 
from  adjudicating  by  reason  of  the  fact  that  he  was  a  member  of 
the  society  {R.  v.  Burton,  [1897]  2  Q.  B.  468  ;  61  J.  P.  727  ; 
66  L.  J.  Q.  B.  831  ;  77  L.  T.  (n.s.)  364  ;  46  W.  R.  127). 

The  Salmon  Fishery  Act,  1865,  s.  61,  contains  a  provision  similar 
to  that  in  the  text.  A  justice  who  was  also  a  member  of  the  board 
of  conservators  of  a  fishery  district  was  present  at  a  meeting  of 
the  board,  at  which  a  resolution  was  unanimously  passed  to  take 
legal  proceedings  against  a  person  for  violation  of  certain  provisions 
of  the  Salmon  Fishery  Acts.  He  took  no  prominent  part  in  the 
proceedings,  but  his  name  appeared  as  being  present  at  the  meeting 
Avhen  the  resolution  authorising  the  water  bailiff  to  institute  the 
prosecution  was  passed.  The  justice  afterwards  sat  with  others 
to  hear  the  charge,  and  the  alleged  offender  was  convicted.  It 
was  held  that  the  disqualification  otherwise  attaching  to  the  justice 
by  reason  of  his  having  acted  as  a  member  of  the  board  at  Avhich 
the  prosecution  was  authorised,  was  not  removed  by  s.  61  of  the 
Salmon  Fishery  Act,  1865,  and  that  the  conviction  must,  therefore, 
be  quashed  {R.  v.  Henley,  [1892]  1  Q.  B.  504  ;  56  J.  P.  391  ;  61  L.  J. 
M.  C.  135  ;  66  L.  T.  (n.s.)  675  ;  40  W.  R.  383).  In  a  similar 
case  of  a  prosecution  by  a  fishery  committee,  of  which  a  justice 
was  a  member,  and  afterwards  sat  on  the  bench  Avhen  the  case  was 
heard,  the  court  quashed  the  conviction,  though  the  justice  deposed 
that  he  had  taken  no  part  in  the  case,  and  only  retired  with  his 
brother  magistrates  out  of  curiosity.  And  the  court  intimated 
that  in  future  they  might  award  costs  against  any  justice  so 
offending  {Harvey  v.  Gihh,  Times,  May  17th,  1892). 

The  interest  which  is  sufficient  to  disqualify  need  not  be  a  du*ect 
interest.  Thus,  at  a  special  sessions  for  appeals  against  poor  rates 
the  chairman  of  the  magistrates,  who  was  himself  appellant  in  one 
of  the  cases  for  hearing,  took  part  in  the  decision  of  all  the  cases 
except  his  own.  When  his  own  case  was  called  on  he  left  the 
bench,  and  went  to  the  body  of  the  court  and  conducted  the  case 
himself.  On  a  rule  for  a  certiorari  to  bring  up  all  the  orders  for 
the  purpose  of  quashing  them  : — Held,  that  the  chairman,  being  a 
litigant  in  a  matter  similar  to  the  other  matters  before  the  court, 
was  disqualified  from  acting  as  a  justice,  and  that  the  orders  were 
bad  {R.  V.  Great  Yarmouth  JJ.  (1882),  8  Q.  B.  D.  525  ;  46  J.  P. 
148  ;  51  L.  J.  M.  C.  39  ;  30  W.  R.  460).  Cf.  Ex  parte  Nantwich 
Urban  District  Council,  Times,  November  18th,  1899,  where  a  justice 
who  had  been  himself  served  with  notice  to  provide  a  Avater-closet 
under  s.  36  of  the  Public  Health  Act,  1875,  protested  against  it  and 
expressed  his  intention  of  sitting  on  the  hearing  of  a  summons 
against  another  householder  for  default  in  complying  Avith  a  similar 
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notice.    On  application  for  a  prohibition  the  court  expressed  an    Sect.  122. 

opinion  that  he  ought  not  to  sit.    A  member  of  a  nonconformist        '  - 

council  which  was  opposed  to  the  renewal  of  licances  was  present  ^'^^■^ 

at  a  meeting  of  that  council  at  which  it  was  resolved  to  oppose  the 

transfer  of  a  licence  ;  but  he  had,  it  was  stated,  left  the  meeting 

before  the  resolution  was  passed.   It  was  held  that  he  was  incapable 

of  sitting  as  a  justice  at  the  hearing  of  the  application  for  the 

transfer,  and  the  proceedings  were  quashed  (R.  v.  Eraser  (1893), 

9  T.  L.  R.  613).    Upon  the  hearing  of  a  summons  under  s.  SGI 

of  the  Merchant  Shipping  Act,  1854,  a  justice  who  was  a  qualified 

pilot  belonging  to  the  pilotage  district  within  which  the  alleged 

offence  was  committed  was  held,  by  reason  of  his  membership  of 

the  class  in  whose  interests  the  proceedings  were  taken,  to  be 

disqualified  from  acting  as  a  justice,  even  though  by  reason  of  the 

peculiar  nature  of  his  employment  as  a  pilot  he  was  not  actually 

brought  into  competition  with  unqualified  pilots        v.  Hugq'uia, 

[1895]  1  Q.  B.  563  ;  59  J.  P.  104  ;  64  L.  J.M.  C.  149  ;  72  L.  T. 

(n.s.)  193  ;  43  W.  E.  329  ;  11  T.  L.  E.  205).    But  the  fact  that 

a  justice  has  strong  views  on  the  subject  appertaining  to  the 

offence  with  which  a  defendant  is  charged  does  not  disqualify  such 

justice  {Ex parte  Wilder  (1902),  66  J.  P.  761). 

Where  a  justice  is  shown  to  have  taken  an  active  part  in 
defending  an  appeal  against  a  decision  of  which  he  approves,  but 
to  which  he  was  no  party,  he  is  disqualified  on  the  ground  of 
possibility  of  bias  from  taking  part  in  deciding  the  appeal  {R.  v. 
Cumberland  JJ.  (1888),  52  J.  P.  502  ;  58  L.  T.  (n.s.)  491).  At 
a  vestry  meeting,  summoned  by  a  district  surveyor  to  consider 
(inter  alia)  the  obstruction  of  a  highway  by  the  defendant,  who 
had  deposited  and  left  a  heap  of  earth  and  manure  by  the  side  'of 
a  highway,  a  justice  moved  a  resolution  calling  upon  the  defendant 
to  remove  the  heap.  The  defendant  having  failed  to  remove  the 
heap,  a  summons  was  taken  out  against  him  by  the  district  surveyor 
for  depositing  the  heap  to  the  obstruction  and  annoyance  of  the 
highway,  and  for  failing  to  remove  it  after  notice.  The  justice 
who  had  moved  the  resolution,  and  who  was  a  ratepayer  of  the 
parish,  sat  and  adjudicated  with  another  justice  upon  the  summons, 
and  made  an  order  directing  the  heap  to  be  removed  and  sold,  and 
the  proceeds  of  the  sale  to  be  applied  to  the  repair  of  the  highway  : 
— Held,  that  the  justice  was  disqualified  from  adjudicating  upon 
the  summons,  for  the  part  taken  by  him  in  moving  the  resolution 
afforded  ground  for  a  reasonable  suspicion  of  bias  on  his  part, 
though  there  might  not  have  been  bias  in  fact,  and  upon  the 
further  ground  that  as  a  ratepayer  he  was  pecuniarily  interested  in 
the  result  of  the  summons  {R.  v.  Gaisford,  [1892]  1  Q.  B.  381  ; 
56  J.  P.  247  ;  61  L.  J.  M.  C.  50  ;  66  L.  T.  (n.s.)  24).  The  second 
ground  of  this  decision  is,  however,  open  to  question,  for  it 
appears  to  lose  sight  of  the  provisions  of  s.  2  of  the  Justices  of  the 
Peace  Act,  18&7,  jiost,  p.  263,  infra.  The  fact  that  a  siihpmia  to  give 
evidence  in  a  particular  case  has  been  served  upon  a  magistrate  is 
not  of  itself  sufficient  to  disqualify  him  from  hearing  and  adjudi- 
cating upon  such  case  {R.  v.  Toolce  (1884),  48  J.  P.  661  ;  32  W.  E. 
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Sect.  122.    753).    A  justice,  who  was  a  surgeon,  attended  a  patient  profes- 

  sionally  for  injury  caused  by  an  assault.    He  endeavoured  to 

Note.  induce  his  patient  not  to  prosecute  for  the  assault,  and  conveyed 
to  him  a  message  sent  by  the  person  who  had  committed  the 
assault  offering  an  apology  and  suggesting  a  settlement.  A  sum- 
mons was  issued  for  the  assault,  the  justice  was  subpoenaed  to  give 
evidence  for  the  prosecution,  and  a  prohibition  was  obtained  to 
prohibit  him  from  sitting  at  the  hearing.  The  justice  moved  to  set 
aside  the  prohibition,  and  it  was  held  that  his  acts  did  not  show- 
that  he  had  such  a  substantial  interest  in  the  result  as  to  make  it 
likely  that  he  had  a  bias,  and  that  the  fact  of  his  being  subpoenaed 
did  not  disqualify  him  from  sitting,  and,  therefore,  the  prohibition 
was  set  aside  (R.  v.  Farrant  (1887),  20  Q.  B.  D.  68  ;  52  J.  P.  116  ; 
57  L.  J.  M.  .C.  17  ;  57  L.  T.  (n.s.)  880  ;  36  W.  R.  184).  Cf. 
FolUnq  Commissioners  v.  R.  (1886),  11  App.  Cas.  449  ;  51  J.  P. 
227  ;  56  L.  J.  M.  C.  1  ;  55  L.  T.  (n.s.)  493  ;  34  W.  R.  721). 

The  mere  fact  of  receipt  of  a  circular  sent  round  to  justices 
particularly  requesting  their  attendance  at  a  certain  sessions  at 
which  certain  business  will  be  taken,  without  asking  them  to 
vote  in  any  particular  way,  does  not  disqualify  such  justices 
{R.  V.  London  J  J.,  Ex  parte  Kerfoot  (1896),  60  J.  P.  726; 
45  W.  R.  58). 

Certain  licensing  cases  in  which  the  question  of  bias  on  the  part 
of  justices  has  been  raised  may  also  be  referred  to.    In  R.  v. 
Stockport  JJ.  (1896),  60  J.  P.  552,  the  corporation  of  Stockport, 
who  had  acquired  a  licensed  house  for  purposes  of  improvement, 
appointed  an  alderman  a  member  of  a  committee  for  the  purpose 
of  negotiating  for  the  disposal  of  the  house.    The  result  of  these 
negotiations  was  an  arrangement  that  application  should  be  made 
for  a  licence  for  other  premises,  and  the  sale  was  effected  on  the 
condition  that  the  licence  for  these  "other"  premises  should  be 
obtained.    The  alderman  had  sat  on  the  hearing  of  the  question 
of  the  granting  of  the  new  licence  as  a  member  of  the  licensmg 
committee,  and  it  was  sought  to  upset  the  decision  on  the  ground 
of  bias     The  Divisional  Court  thought  that  there  was  no  real 
ground  on  which  to  quash  the  decision.    That  case  was  soon  after- 
wards expressly  overruled  by  the  Court  of  ^PP^^Hn  v. 
land  J-J.,  [1901]  2  K.  B.  357  ;  65  J.  P.  598  ;  70  L  J  K.  B.  946  ; 
85  L  T  (N  s  )  183,  where  the  facts  were  similar  to  those  m  tne 
Stockport  Case.    A  corporation  had  bought  a  publichouse  for  a 
■    street  improvement,  and  then  entered  into  an  agreement  with  a 
fii-m  of  brewers,  by  which  the  brewers  agreed  that  if  they  obtained 
a  new  licence  for  a  publichouse  in  another  street  they  would  pay 
the  corporation  £10,000  on  condition  that  they  would  thereupon 
close  the  licensed  house  they  had  purchased.    Certain  members  of 
the  corporation  who  had  taken  an  active  part  m  negotiating  the 
agreement  sat  as  justices  both  on  the  licensing  committee  and  at 
the  confirming  meeting  when  the  new  licence  was  granted,    in  the 
Divisional  Court  a  rule  nisi  for  a  certiorari  was  discharged  but 
the  Court  of  Appeal  reversed  their  decision  on  ^^^^  gi-«^"^^^.,f 
their  opinion  there  was  a  real  likelihood  of  bias.    In  a  still  more 
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recent  case  the  Court  of  Appeal  granted  a  writ  of  certioran  m  a    Sect.  122. 

case  where  it  was  alleged  that  upon  applications  for  the  renewal  o±  ^^^^ 

the  licences  of  certain  premises  the  licensing  justices  had  acted 

pursuant  to  an  arrangement  they  had  previously  entered  into  with 

the  corporation  of  Leeds,  who  were  the  owners  of  the  premises, 

and  did  not  properly  consider  objections  made  to  the  renewal  of 

the  licences.    See  R.  v.  Woodlionse,  Exparte  Ryder,  [190G]  2  K.  B. 

501  ;  70  J.  P.  485  ;  75  L.  J.  K.  B.  745  ;  95  L.T.(n.s.)  367.  On 

appeal,  however,  the  decision  of  the  Court  of  Appeal  was  reversed 

on  the   ground  that  the  justices  were  entitled  to  act  as  they 

had  done.    See  Leeds  Corjmntion  v.  Ryder,  [1907]  A.  C.  420  ; 

71  J.  P.  484  ;  76  L.  J.  K.  B.  1032  ;  97  L.  T.  (n.s.)  261  ;  23  T.  L.R. 

721.    See  also  R.  v.  Fergmon  (1890),  54  J.  P.  101  ;  R.  v.  Hain 

(1896),  12  T.  L.  E.  323  ;  R.  v.  Taylor,  Ex  parte  Vogwill  (1898), 

14  T.  L.  R.  185  ;  R.Y.Gee  (1901),  17  T.L.R.  374  ;  R.v.  Tempest 

(1902),  66  J.  P.  472;  86  L.  T.  (n.s.)  585  ;  R.  v.  Howard  or 

Farnliam  JJ.,  [1902]  2  K.  B.  363  ;  66  J.  P.  579  ;  71  L.  J.  K.  B. 

754  ;  86  L.  T.  (n.s.)  839  ;  51  W.  R.21  ;  R.  v.  DiiUin  JJ.,  [1904] 

2  I.  R.  75  ;  R.  v.  Sufolh  JJ.,  Estates  Gazette,  May  19th,  1906. 

Two  recent  cases  relating  to  rating  appeals,  in  which  attempts  to 

disqualify  justices  on  the  ground  of  possibility  of  bias  failed,  might 

also  be  noticed  :  R.  v.  London  J  J.  (1907),  71  J.  P.  476  ;  97  L.  T. 

716  ;  23  T.  L.  R.  726  ;  5  L.  G.  R.  1064  ;  affirmed  (1908),  72  J.  P. 

137  ;  98  L.  T.  519  ;  24  T.  L.  R.  274  ;  6  L.  G.  R.  324  ;  and  R.  v. 

mddlesex  JJ  (1908),  72  J.  P.  251 ;  52  Sol.  J.  458  ;  6  L.  G.  R.  739. 

There  is  no  restriction  here,  as  in  16  Geo.  2,  c.  18,  as  to  the 
justice  acting  at  quarter  sessions. 

By  the  Justices  of  the  Peace  Act,  1867  (30  &  31  Vict.  c.  115), 
in  order  that  justices  may  act  in  the  execution  of  Acts  in  some 
cases  in  which  they  would  otherwise  be  incapable  of  acting,  it  is 
provided  that  a  justice  shall  not  be  incapable  of  acting  as  a  justice 
at  any  petty  or  special  or  general  or  quarter  sessions  on  the  trial 
of  an  offence  arising  under  an  Act  to  be  put  in  execution  by  a 
municipal  corporation,  or  a  local  board  of  health,  or  improvement 
commissioners  or  trustees,  or  any  other  local  authority,  by  reason 
only  of  his  being  as  one  of  several  ratepayers,  or  as  one  of  any 
other  class  of  persons  liable  in  common  with  the  others  to  contri- 
bute to  or  to  be  benefited  by  any  fund  to  the  account  of  which 
the  penalty  payable  in  respect  of  such  offence  is  directed  to  be 
carried,  or  of  which  it  will  form  part,  or  to  contribute  to  any 
rate  or  expenses  in  diminution  of  which  such  penalty  will  go. 
And  see  R.  v.  Bolinglroke,  [1893]  2  Q.  B.  347  ;  58  J.  P.  118  ; 
62  L.  J.  M.  C.  180  ;  69  L.  T.  (n.s.)  717  ;  42  W.  R.  128  ;  5  R. 
536  ;  Ex  parte  WorYmgton  Overseers,  [1894]  1  Q.  B.  416  ; 
58  J.  P.  381  ;  70  L.  T.  (n.s.)  143  ;  42  W.  R.  177  ;  9  R.  135. 

As  to  what  amounts  to  acting,  see  R.  v.  Surrey  JJ.  (1856), 
4  W.  R.  86  ;  1  Jur.  (n.s.)  1138  ;  R.  v.  Hertfordshire  JJ.  (1845), 
C.  Q.  B.  753  ;  14  L.  J.  M.  C.  73  ;  9  Jur.  424  ;  1  New  Sess.  Cas. 
490  ;  R.  v.  Sufolh  JJ.  (1852),  18  Q.  B.  416  ;  21  L.  J.  M.  C.  169  ; 
16  Jur.  612        v.  London  JJ.  (1852),  18  Q.  B.  421  n.  ;  R.  v. 
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Sect.  122. 


Note. 

Waiver  of 
objection. 


Meyer,  supra ;  R.  v.  Biuhlen  (1890),  GO  J.  P.  IfiG  ;  R.  v.  Lancashire 
JJ.  (1906),  70  J.  P.  337  ;  75  L.  J.  K.  B.  198  ;  94  L.  T.  (n.s.)  481. 

Where  a  justice  is  disqualified  on  the  ground  of  interest,  it  is 
open  to  the  parties  to  the  case  to  waive  the  objection.  If  they 
acquiesce  in  his  acting  after  knowledge  of  the  disqualification,  they 
cannot  afterwards  object.  See  R.  v.  Ricltmand  JJ.  (18G0),  24  J.  P. 
422  ;  8  W.  E.  5G2  ;  8  Cox  C.  C.  314  ;  Ex  parte  Jlclmter  (18G1), 
25  J.  P.  56  ;  R.  v.  Kent  JJ.  (1880),  44  J.  P.  298  ;  Wakefield  Land 
Board  v.  Wesf  Ridhig  and  Grimsby  Rail.  Co.  (1865),  L.  R.  1  Q.  B. 
84  ;  6  B.  &  S.  794  ;  30  J.  P.  628  ;  35  L.  J.  M.  C.  69  ;  13  L.  T. 
(N.s.)  590  ;  14  W.  R.  100  ;  12  Jur.  (n.s.)  160  ;  R.  v.  A^ttrim  JJ., 
[1895]  2  I.  R.  603. 


Appearance 
of  sanitary 
authority 
in  legal 
proceedings. 


What  is 
"  appear- 
ance." 


123.  The  county  council  or  ;i  sanitary  autbority  may 
appear  before  any  court  or  in  any  legal  proceeding  by 
their  clerk,  or  by  any  officer  or  member  authorised 
generally  or  in  respect  of  any  special  proceeding  by 
resolution  of  such  council  or  authority  ;  and  their  clerk, 
or  any  officer  or  member  so  authorised,  shall  be  at  liberty 
to  institute  and  carry  on  an}^  proceeding  which  the  county 
council  or  sanitary  authority  are  authorised  to  institute 
and  carry  on  under  this  Act. 

A  similar  provision  is  contained  in  s.  259  of  the  Public  Health 
Act,  1875. 

The  appearance  mentioned  in  this  section  refers  to  the  appearance 
in  court.  It  does  not  give  the  local  authority  a  right  to  be  heard 
by  their  clerk  where  there  is  a  rule  of  the  court  that  parties  are 
only  to  be  heard  by  counsel  (R.  v.  London  JJ.,  [1896]  1  Q.  B. 
659  ;  60  J.  P.  420  ;  65  L.  J.  M.  C.  120  ;  74  L.  T.  (n.s.)  523  ; 
44  W.  R.  485).  The  clerk  may  appear  without  any  authority,  but 
any  other  officer. must  have  an  authority,  either  given  generally 
or  for  the  special  proceeding.  Thus  the  inspector  of  nuisances 
may  have  such  general  authority,  but  it  should  be  in  writing,  con- 
taining a  copy  of  the  resolution  as  entered  in  the  minutes.  29  & 
30  Yict.  c.  90,  s.  48  (now^  repealed),  from  which  this  section  is  taken,, 
extended  the  provision  in  18  &  19  Yict.  c.  121,  s.  5,  which  had 
restricted  the  appearance  of  the  officer  to  the  particular  case  in 
which  directions  had  been  given.  See  Isle  of  Wight  Ferry  Co.  v. 
Ryde  Commissioners  (1861),  25  J.  P.  454.  As  regards  the  practice 
of  justices,  it  must  be  noticed  that  where  they  refused  to  determine 
a  complaint  under  11  &  12  Vict.  c.  63,  without  the  attendance  of 
the  clerk  of  the  local  board,  the  Court  of  Queen's  Bench  refused 
to  interfere  {Ex  parte  Leamington  Local  Board  (1862),  5  L.  T. 
(n.s.)  637).  It  has  been  held  that  an  inspector  of  weights  and 
measures  does  not  require  a  "  specific  consent "  to  enable  him  to 
prefer  an  information  under  the  Weights  and  Measures  Act,  1904, 
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but  that  a  general  resolution  of  the  local  authority  consenting  Sect.  123. 
to  his  prosecuting  any  information,  etc.  arising  under  the  Act,  or 
in  discharge  of  his  duties  as  inspector,  is  all  that  is  required  \yy 
s.  14  of  that  Act  (Tyler  v.  Ferris,  [1896]  1  K.  B.  94  ;  70  J.  P. 
88  :  75  L.  J.  K.  B.  142  ;  93  L.  T.  (n.s.)  843  ;  54  W.  R.  469  ; 
4  L  G.  R.  241).  It  is  apparently  unnecessary  that  an  otticer 
prosecuting  for  an  authority  should  be  fortified  with  the  resolutimi 
appointing  him  to  the  office.  See  Smith  v.  Hirst  (1871),  35  J.  P. 
247  ;  23  L.  T.  (x.s.)  665.  If  in  any  case  express  proof  is  required 
it  can  be  supplied  by  production  of  the  minute  book  which  contains 
a  minute  of  the  appointment.  See  s.  60  of  the  Metropolis  Manage- 
ment Act,  1855. 

A  question  has  been  asked  upon  the  word  iustilute,  whether  it  ';ii>stitu- 
applies  to  notices  of  nuisances,  and  of  other  matters  which  may  J 
or  may  not  be  followed  by  proceedings  in  court.    The  better  proceeamg  . 
opinion  appears  to  be  in  the  negative.  Proceedings  are  "  instituted  " 
bv  the  laving  of  the  information  (Thorpe  v.  rriest/iall,  [1897] 
1  Q.  B.  159  ;  60  J.  P.  821  ;  66  L.  J.  Q.  B.  248  ;  45  W.  R.  223). 
In  a  case  decided  at  Monmouthshire  Quarter  Sessions  the  court 
held  to  be  valid  a  notice  of  appeal  given  by  the  clerk  of  a  rural 
district  council,  it  having  been  subsequently  ratified  by  a  resolution 
of  the  council  under  seal  approving  and  confirming  the  notice  and 
authorising  the  clerk  to  enter  into  the  necessary  recognizances  and 
to  prosecute  the  appeal  (St.  Mellon  s  Rural  District  Council  v. 
Edwards  (1903),  67  J.  P.  396). 

A  local  board  passed  a  resolution  that  the  superintendent  and  Delegation  • 
sergeants  of  the  county  police  for  the  time  being  acting  within  to  pohce. 
the  district  should  be  authorised  as  officers  of  the  board  to  institute 
and  prosecute  all  such  proceedings  as  might  be  necessary  under 
specified  clauses  of  a  local  Act  which  embodied  the  provisions  of 
this  section.  It  was  held  that  the  board  had  no  power  under  this 
section  to  delegate  prosecutions  to  the  police,  who  were  not  their 
officers  nor  under  their  control  (Kyle  v.  Barber  (1888),  52  J.  P. 
725  ;  58  L.  T.  (n.s.)  229  ;  4  T.  L.  R.  20C  ;  16  Cox  C.  C.  378). 

124.  No  matter  or  thing  done,  and  no  contract  entered  Protection  of 
into  by  the  county  council  or  any  sanitary  authority,  and  ^^'J^'Jl|^oi!-ty 
no  matter  or  thing  done  by  any  member  of  such  council  and  their 
or  authority,  or  by  any  officer  of  such  council  or  authority  personal^"™ 
or  other  person  whomsoever  acting  under  the  direction  liability, 
of  such  council  or  authority,  shall,  if  the  matter  or  thing 
were  done  or  the  contract  were  entered  into  bonCi  fide 
for  the  purpose  of  executing  this  Act,  subject  them  or 
any  of  them  personally  to  any  action,  liability,  claim,  or 
demand  whatsoever  ;  and  any  expense  incurred  by  the 
county  council  or  any  such  authority,  member,  officer, 
or  other  person  acting  as  last  aforesaid,  shall  ))e  borno 
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Sect.  124.    and  repaid  out  of  the  rate  applicable  by  that  council  or 
authority  to  the  purposes  of  this  Act  (a)  : 

Provided  that  nothing  in  this  section  shall  exempt  any 
member  of  the  county  council  or  of  any  such  authority 
from  liability  to  be  surcharged  with  the  amount  of  any 
payment  which  may  be  disallowed  by  the  auditor  in  the 
accounts  of  such  council  or  authority,  and  which  that 
member  authorised  or  joined  in  authorising  (/;). 

(rt)  This  section  replaces  18  &  19  Vict.  c.  121,  s.  42  (now  repealed). 
It  is  identical  in  terms  with  s.  205  of  the  Public  Health  Act,  1875. 

Before  dealing  with  the  cases  bearing  directly  on  this  section  it 
might  be  mentioned  that  the  common  law  provides  a  drastic 
remedy  where  libels  are  published  in  relation  to  the  conduct  of 
members  of  a  local  authority  in  the  exercise  of  their  duties.  In  a 
recent  case  it  was  held  that  the  court  may  in  its  discretion  grant 
a  criminal  information  to  protect  a  person  exercising  a  public 
official  duty  imposed  upon  him  by  statute,  though  he  may  not  be 
acting  in  a  judicial  capacity,  from  a  libel  published  of  him  in  the 
exercise  of  that  duty  {R.  v.  Russell  cutd  Another  (1906),  69  J.  P. 
450 ;  93  L.  T.  (n.s.)  407  ;  21  T.  L.  R.  749). 

Effect  of  "  The  effect  of  clauses  of  this  sort  is  not  to  leave  a  complaining 

section.  party  remediless,  but  to  oblige  him  to  bring  his  action  against  the 

public  board  or  against  the  commissioners  as  a  body  .  .  .  And 
any  damages  that  may  be  recovered  will  be  payable  out  of  the 
funds  at  their  disposal  under  the  provisions  for  payment  for 
damages  and  costs"  (Addison  on  Torts.  5th  ed.,  p.  669).  In 
similar  clauses  in  other  Acts,  it  is  provided  that  the  action  shall 
be  brought  against  the  clerk.  In  such  a  case  it  has  been  held  that 
the  clerk  is  not  liable  personally  (Wormwell  v.  Hailstone  (1830), 

8  L.  J.  (o.s.)  C.  P.  264  ;  6  Bing.  668  ;  4  Moo.  &  P.  512  ;  and  see 
Hall  V.  Smith  (1824),  3  L.  J.  (o.s.)  C.  P.  263  ;  2  Bing.  156,  267  ; 

9  Moore,  226,  477  ;  Emery  v.  Day  (1834),  3  L.  J.  Ex.  307  ; 
1  C;  M.  &  E.  245  ;  4  Tyrw.  695  ;  Cane  v.  Chapman  (1836),  6  L.  J. 
K.  B.  49  :  5  A.  &  E.  647  ;  2  H.  &  W.  355  ;  1  Nev.  &  P.  104).  It 
may  be  observed,  however,  that  Wormwell  v.  Hailstone,  siqjra,  has 
been  questioned  in  Cohhett  v.  ^heeler  (1860),  3  El.  &  El.  358  ; 
30  L.  J.  Q.  B.  64  ;  3  L.  T.  (n.s.)  554  ;  9  W.  R.  140  ;  7  Jur.  (n.s.) 
260,  and  Hall  \.  Smith,  supra,  has  been  discussed  in  Scott  v.  Mayor, 
etc.  of  Manchester  (1857),  26  L.  J.  Ex.  406  ;  1  H.  &  N.  59  ;  2  H.& 
X.  204,  and  Ilei-sey  Docks  Trustees  v.  Gibbs  (1866),  L.  R.  1  H.  L., 
at  p.  115,  per  Blackburn,  J.  The  effect  of  this  section  is, 
therefore,  to  exempt  from  personal  liability  everyone  who  has 
bona  fide  contracted  with  the  local  authority  to  do  some  act  under 
their  direction,  though  he  may  thereby  cause  damage  to  another 
person  which  the  Act  itself  does  not  justify  or  excuse.  Thus, 
where  the  defendants  were  contractors  acting  under  the  direction 
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of  the  Metropolitan  Commissioners  of  Sewers,  and  while  so  ^cting  Sect^24. 
h  j  ued  the  plaintiif's  premises,  it  was  held  that  they  wei-e  not 
liablefTW  v.iee(1857),7  E1.&  Bl.  426  ;  21  J.P.179  ;  26  L.J. 

0  R  11  "  5  W  R  403  •  21  Jur.  557).  In  Le  Feuvre  v.  iniJer 
n«?7^  8  EI  &B1  3n  •  21  J.  P.  436  ;  26  L.  J.  M.  C.  175,.a 
J/uestion  was'raised-and  argued  whether  ^^^aililS  wli.  executed  a 
warrant  of  distress  to  enforce  payment  of  a  rate  alleged  to  be 
illegal  was  within  this  section.  The  question  was  not  decided,  but 
the  court  seemed  to  be  of  opinion  that  the  case  was  within  the 
principle  of  Ward  v.  Lee;  and  ^ee  So«^/.a.«^io«  a«rf  i^^^ 

Bnd/e  Co.  v.  SoutJuunpton  Local  Board  (1858),  8  El.  &  Bl  801 
>^7  L  J  Q  B  128  ;  3  Jur.  (n.s.)  1261.  But  the  efOect  of  the 
section  is  not  to  relieve  a  contractor  from  liability  for  the  negli- 
gence of  himself  or  his  servants.  "  Where  there  is  no  negligence 
a  party  doing  an  act  in  obedience  to  the  board  of  health  is  not 
liable-in  that  case  he  is  very  properly  absolved,  and  the  superior 
alone  is  liable  ;  but  if  he  is  guilty  of  negligence,  in  doing  the  act, 
.and  damage  ensues,  he  is  personally  liable '  :  i^^r  Lord  Camp- 
bell, C.J^in  Arthy  v.  Coleman  (1857),  21  J.  P.  771  ;  6  W^R- 
34  ;  and  see  Jones  v.  Bird  (1822),  24  R.  R.  579  ;  5  B.  &  A  837  ; 

1  Dow  &  R.  497  ;  Clothier  v.  T'Fe&s<er  (1862),  12  C.  B.  (n.s.)  790  ; 
31  L.  J.  C.  P.  316  ;   6  L.  T.  (n.s.)  461  ;   10  W.  R.  624  ;  9  Jur 
(N  s  )  231.    But  a  person  who  contracts  for  works  under  a  local 
board  is  not  liable  for  injury  which  arises  out  of  those  works  long 
after  they  are  completed  ;  for  example,  when  after  a  sewer  has 
been  laid  in  a  road  by  the  contractor,  there  is  a  subsequent 
subsidence,  it  being  the  duty  of  the  board  to  look  after  such 
occurrences  {Hyams  v.  Welster  (1867),  L.R.  2  Q.  B.  264  ;  31  J.  P. 
439  ;  36  L.  J.  Q.  B.  166  ;   16  L.  T.  (n.s.)  118  ;  15  W.  R.  619  ; 
and  see  Smith  v.  West  Derby  Local  Board  (1878),  3  C.  P.  U.  4^d  ; 
47  L.  J.  C.  P.  607  ;  38  L.  T.  716  ;  27  W.  R.  137).    A  surveyor 
Avho  executed  an  illegal  order  of  a  highway  board  was  held  to  be 
personally  liable,  but  not  the  clerk,  who  only  wrote  out  the  order 
(Mill  V.  Hav:her  (1867),  L.  R.  10  Ex.  92  ;  39  J.  P.  181  ;  44  L  J. 
Ex.  49  ;  33  L.  T.  (n.s.)  177  ;  23  W.  R.  348).    In  Monies  w.  Dillon 
(1883),'l2  L.  R.Ir.  321,  works  were  executed  by  the  contractor  of 
a  drainage  board,  pursuant  to  contract  with  them,  and  by  their 
authority,  under  the  superintendence  of  their  engineer  and  his 
assistants,  and  according  to  plans  and  specifications  prepared  by 
the  engineer,  who  directed  and  instructed  the  contractor,  was 
frequently  present  on  the  ground,  and  saw  the  works  in  progress. 
Some  of  the  works  were  admittedly  acts  of  trespass  to  the  lands 
of  the  plaintife,  as  the  board  had  not  obtained  an  assessment  of 
compensation  or  paid  such  compensation  before  entry.    It  was 
held  that  the  engineer  was  liable  for  the  trespass  so  committed. 

The  effect  of  the  rule,  as  above  stated,  is  to  render  the  local  Liability  of 
.authority  liable  to  be  sued  in  respect  of  damages  arising  out  of  local  autho- 
their  negligence  in  omitting  to  cause  proper  precautions  to  be  rity  for 
taken  in  the  exercise  of  works  which  they  order  to  be  done.    This  negligence, 
was  stated  in  Ward  v.  Lee,  supra,  and  held  in  Southampton  and 
Jtchin  Bridge  Co.  v.  Southampton  Local  Board  supra;  and  see 
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Sect.  124.  Fairhrotlier  v.  Bury  Rural  Sanitary  Authority  (1889),  37  W.  R. 
-  ;  544.  In  the  latter  case  the  local  authority  were  held  to  be  liable 
to  an  action  for  so  negligently  and  improperly  constructing  a 
sewer  as  to  cause  a  nuisance  by  its  discharge  and  an  injury  to  the 
plaintiffs.  Again,  where  a  local  board  had  ordered  a  new  sewer 
to  be  constructed  in  their  district,  under  a  contract  and  phuis 
which  did  not  provide  for  a  penstock  or  flap  required  to  prevent 
the  plaintiffs'  premises  from  being  flooded  by  the  influx  of  a  river 
into  them  through  the  sewer,  and  in  consequence  of  such  omission 
they  were  flooded  and  greatly  damaged,  it  was  held  that  the  local 
board  were  liable  {Ruch  v.  Williams  22  J.  P.  420  ;  27  L.J. 

Ex.  357  ;  3  H.  &  N.  308).  "Where  a  corporation  provided  an 
improper  machine  in  a  washhouse,  they  were  held  liable  for  a 
damage  caused  thereby  {Cowley  v.  Sunderland  {Mayor  of)  (1861), 
25  J.  P.  434  ;  30  L.  J.  Ex.  127,  177  ;  9  W.  R.  668  ;  6  H.  &  N. 
665).  The  negligence  must  be  the  effective  cause  of  the  damage 
{McDowall  V.  Great  Western  Rail.  Co.,  [1903]  2  K.  B.  331  ;  72  L.  J. 
K.  B.  652).  When,  however,  an  injury  is  primarily  caused  by  the 
negligence  of  the  authority  the  contributory  negligence  or  v/rong 
of  a  mere  stranger  is  no  defence  {Engelliart  v.  Farrant,  [1897] 
1  Q.  B.  240  ;  66  L.  J.  Q.  B.  122  ;  Sullivan  v.  Creed,  [1904]  2  I.  R. 
317  ;  cf.  McDovKill  v.  Great  Western  Rail.  Co.,  siq^ra  ;  Ely  Bre%i:ery 
Co.  V.  Pontypridd  Urban  District  Council  (1903),  68  J.  P.  3). 

A  vestry  acting  as  a  sewer  authority  laid  down  a  new  sewer,  and 
in  so  doing  a  contractor  employed  by  them  laid  bare  a  wrought- 
iron  service  water-pipe,  which  was  about  two  and  a-half  feet  below 
the  surface.  The  surveyor  of  the  vestry  knew  that  the  pipe  was 
old  and  rusty,  and  likely,  therefore,  to  become  leaky.  In  filling 
in  the  trench  some  clay  was  put  round  the  pipe,  but  not  in  such  a 
quantity  or  in  such  a  manner  as  to  pre^'ent  it  from  leaking.  A 
few  months  afterwards  the  pipe  leaked,  and  the  surrounding  clay 
and  earth  being  thereby  moistened,  gave  way  under  a  heavily- 
laden  van  which  the  plaintiff  was  driving,  and  the  van  being 
overturned  the  plaintiff  was  thrown  from  it  to  the  ground  and 
seriously  injured.  Upon  an  action  brought  to  recover  damages 
.  from  the  defendants,  it  was  held  that  the  vestry  knew  or  ought  to 
have  known  the  character  and  condition  of  the  pipe  at  the  time  it 
was  laid  bare  in  constructing  the  new  sewer,  and  consequently 
were  liable  for  negligence  in  not  having  taken  special  precautions 
against  it  leaking  thereafter  {Cox  v.  Paddington  Vestry  (1891), 
64  L.  T.  (n.s.)  566). 

By  a  general  system  of  drainage  made  by  the  defendants  in  a 
particular  district,  various  farms  in  that  district  were  drained  by 
several  underground  drains,  by  which  the  water  was  carried 
through  all  such  farms.  The  defendants  let  one  of  these  farms 
to  the  plaintiff,  with  the  usual  covenant  for  quiet  enjoyment 
against  the  acts  of  the  lessors  or  any  persons  lawfully  claiming 
thi'ough  or  under  them.  The  defendants  had  previously  let 
another  of  such  farms  adjoining,  but  lying  above  the  plaintiff's 
farm,  to  one  C,  with  a  right  to  use  the  drains  through  the  plain- 
tiff's land,  so  far  as  they  were  adequate  to  carry  the  water  from 
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C.'s  farm.  C,  during  the  plaintiff's  tenancy,  first,  by  excessive  Sect.  124. 
user  of  the  drainage  system,  which  was  properly  constructed  for 
the  purpose  of  drainage,  caused  the  water  passuig  down  the  drains 
in  his  farm  to  escape  and  overflow  into  the  plaintiff's  farm  and 
damage  his  crops  ;  secondly,  by  a  proper  user  by  C.  of  the  drains 
passing  through  the  plaintiff's  farm,  damage  was  also  done  to  a 
field  in  plaintiff's  farm  by  the  escape  of  wat|r  ;  but  this  arose 
from  one  of  the  drains  there  having  been  imperfectly  and  impro- 
perly constructed.  It  was  held  that  the  defendants  were  liable  to 
the  plaintiff  for  a  breach  of  their  covenant  for  quiet  enjoyment  in 
respect  of  this  last  damage,  as  there  had  been  within  the  meaning 
of  such  covenant  a  substantial  interruption  by  a  person  who 
lawfully  claimed  through  the  defendants,  but  that  the  defendants 
were  not  liable  for  the  damage  done  by  the  excessive  user  by  C. 
of  the  drainage  system,  which  was  properly  constructed,  either 
under  their  covenant  for  quiet  enjoyment,  or  under  the  law  of 
trespass  or  nuisance  (Sanderson  v.  3Iayor,  etc.  of  Bervnch  (1884), 
1.^  Q.  B.  D.  547  ;  49  J.  P.  6  ;  53  L.  J.  Q.  B.  559  ;  51  L.  T.  (n.s.) 
495  ;  33  W.  R.  67).  See  also  Winslowe  v.  Busliey  Urban  District 
Council  (1908),  72  J.  P.  64,  259  ;  Torrance  v.  Ilford  Urban  District 
Council  (1908),  72  J.  P.  256  ;  73  J.  P.  225  ;  25  T.  L.  R.  355  ; 
53  Sol.  J.  301  ;  7  L.  G.  R.  554  ;  Stevenson  v.  Glasgoio  Corporation 
(1908),  S.  C.  1034. 

It  has  already  been  observed  that  when  a  contractor  is  employed  Liability  of 
by  a  local  authority,  this  section  does  not  free  him  from  the  con-  local  autho- 
sequences  of  his  own  negligence,  or  that  of  his  servants.  Where  rity  for 
negligence  on  the  part  of  such  contractor  is  proved,  and  the  local  contractor, 
board  have  not  in  any  way  by  interference  or  the  like  contributed 
towards  the  wrongful  act  of  the  contractor  or  his  servants,  the 
board  are  not  liable.  See  Humphreys  v.  Mears  (1827),  1  M.  &  Ry. 
30  ;  60  L.  J.  (o.s.)  K.  B.  89  ;  Duncan  v.  Findlaier  (1839),  6  CI.  & 
F.  894  ;  Steel  v.  South  Eastern  Rail.  Co.  (1855),  16  C.  B.  550  ; 
Butler  V.  Hunter  (1862),  31  L.  J.  Ex.  214  ;  10  W.  R.  214  ;  7  H.  & 
826  ;  Bayley  v.  Wolverhampton  Watenoorks  Co.  (1860),  30  L.J. 
Ex.  57  ;  6  H.  &  N.  241  ;  Foreman  v.  Canterbury  {Mayor  of )  (1871), 
L.  R.  6  Q.  B.  214  ;  35  J.  P.  629  ;  40  L.  J.  Q.  B.  138  ;  24  L.  T. 
(x.s.)  385  ;  19  W.  R.  719  ;  Smith  v.  London  and  South  Western 
Rail.  Co.  (1870),  L.  R.  6  C.  P.  14  ;  40  L.  J.  C.  P.  21  ;  Hill  v. 
New  River  Co.  (1868),  9  B.  &  S.  303  ;  18  L.  T.  (n.s.)  355  ; 
Daniel  v.  Metropolitan  Rail.  Co.  (1871),  L.  R.  5  H.  L.  45  ;  35  J.  P. 
708.  But  if  the  damage  arises  out  of  the  works  themselves,  or  if 
the  local  board  are  really  the  parties  executing  the  works,  the 
board  are  liable.  See  Scott  v.  Manchester  (Corporation  of)  (1856), 
1  H.  &  N.  59  ;  Hole  v.  Sittinqbourne  Rail.  Co.  (1861),  30  L.  J.  Ex. 
^il  ;  3  L.  T.  (N.s.)  750  ;  9  W.  R.  274  ;  6  H.  &  N.  488  ;  Blahe  v. 
Thirst  (1863),  32  L.  J.  Ex.  188  ;  8  L.  T.  (n.s.)  251  ;  11  W.  R. 
10.34  ;  2  H.  &  C.  20  ;  Pitts  v.  Kingsbridge  Highioay  Board  (1871), 
25  L.  T.  (n.s.)  195  ;  19  W.  R.  884.  Where  a  duty  is  imposed 
upon  a  public  body  they  are  not  excused  from  omitting  to  perform 
it,  or  from  the  imperfect  or  improper  performance  of  the  duty, 
by  reason  of  their  having  engaged  a  contractor  to  do  it.  See 
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Sect.  124.    Pichanl  v.  Smith  (1861),  10  C.  B.  (n.s.)  470  ;  4  L.  T.  (n.s.)  470  ; 

  Gray  v.  Pulhn  (1864),  5  B.  &  S.  970  ;  29  J.  P.  69  ;  34  L.  J.  Q.  B. 

Note.       265  ;  11  L.  T.  (n.s.)  569  ;  13  W.  R.  257  ;  Ilardalcer  v.  Idle  Urban 
District  Council,  [1896]  1  Q.  B.  335  ;  60  J.  P.  196  ;  65  L.  J.  Q.  B. 
363  ;   74  L.  T.  (n.s.)  769  ;  44  W.  E.  323  ;   12  T.  L.  R.  207  ; 
Penny  v.  Wimbledon  Urban  District  Council,  [1899]  2  Q.  B.  72  ; 
63  J.  P.  406  ;  68  L.  J.  Q.  B.  704  ;  80  L.  T.  (n.s.)  615  ;  47  W.  R. 
565  ;  J-Iill  V.  Tottenham  Urban  District  Council  (1898),  79  L.  T. 
(N.S.)  495  ;  TheSnarh,  [1900]  P.  105  ;  Maxwell  v.  British  Thompson- 
Houston  Co.  (1902),  18  T.  L.  R.  278  ;  Clements  v.  Tyrone  County 
Council,  [1905]  2  I.  R.  542  ;  Jacob  v.  Mayor,  etc.  of  South e7td -on -Sea 
(1902),  25  M.  C.  C.  57,  337  ;  Times,  December  16th,  1902,  May 
21st,  1903  ;  Sanders  v.  Reid  and  London  County  Council  (1904), 
68  J.  P.  N.  557  ;  Mileham  v.  Marylebone  Borough  Council  and 
Latter,  hifra.     And  where  work  is  ordered  to  be  done  which  is 
lawful  in  itself,  but  from  which  in  the  natural  course  of  things 
injurious  consequences  are  likely  to  arise,  the  employer  must  see 
that  means  are  adopted  to  prevent  such  consequences.    He  cannot 
relieve  himself  of  his  liability  by  employing  someone  else  to  do 
what  is  necessary  to  prevent  the  act  he  had  ordered  to  be  done 
from  becoming  wrongful  {Boiver  v.  Peate  (1876),  1  Q.  B.  D.  321  ; 
40  J.  P.  789  ;  45  L.  J.  Q.  B.  446  ;  35  L.  T.  (n.s.)  321  ;  Dalton  v. 
A7igus  (1881),  6  App.  Cas.  740  ;  46  J.  P.  132  ;  50  L.  J.  Q.  B.  689  ; 
44  L.  T.  (n.s.)  844  ;  30  W.  R.  191  ;  Hughes  v.  Percival  (1883), 
8  App.  Cas.  443  ;   47  J.  P.  772  ;  52  L.  J.  Q.  B.  719  ;  49  L.  T. 
(n.s.)  189  :  31  W.  R.  725  ;  Blade  v.  Christch  urch  Finance  Co.,  [1894] 
A.  C.  48  ;  58  J.  P.  332  ;  63  L.  J.  P.  C.  32  ;  70  L.  T.  (n.s.)  77  ; 
6  R.  394  ;  Holliday  v.  National  Telephone  Co.,  [1899]  2  Q.  B.  392  ; 
68  L.  J.  Q.  B.  1016  ;  81  L.  T.  (n.s.)  252  ;  47  W.  R.  658  ;  Hewin- 
son  v.  Cheltenham  Rural  District  Council  (1903),  25  M.  C.  C.  403  ; 
Times,  July  8th,  1903).    And  when  persons  are  incorporated  by 
statute  for  a  particular  purpose,  and  have  full  powers  given  them 
to  effect  that  purpose,  if  the  effecting  of  it  may  occasion  (not  only 
in  the  course  of  originally  executing  the  necessary  works  for  the 
required  purpose,  but  at  recurring  intervals  afterwards)  incon- 
venience or  injury  to  others,  they  may  be  treated  as  under  an 
obligation  to  take,  from  time  to  time,  measures  to  prevent  the 
occurrence  of  such  inconvenience  and  injury  (Geddes  v.  Bann 
Reservoir  {Proprietors  of)  (1878),  3  App.  Cas.  430  ;  Bligh  v. 
Rathangan  River  Drainage  District  Board,  [1898]  2  I.  R.  205). 
Tvj    r  KT+        A  public  board  is  not  answerable  for  damage  which  results 
foJneSiVe^^^^^  from  the  negligence  of  the  party  iiajured,  or  of  some  other 
outsicle  person  independent  of  the  pubhc  body,  or  actmg  contrary  to  or 

mployment.  beyond  their  airections  (see  Holden  v.  Liverpool  New  Gas  Co. 

(1846)  3  C.  B.  1  ;  15  L.  J.  C.  P.  301  ;  10  Jur.  883)  ;  nor  tor  the 
act  of 'their  officer  or  agent  done  without  their  knowledge  and 
beyond  the  scope  of  his  employment  (BolingbroJce  v.  Sicindoji  Local 
Board  (1874),  L.  R.  9  C.  P.  575  ;  43  L.  J  C.  P  287  ;  30  L.  T. 
fN  s  )  723  •  23  W.  R.  47).  In  that  case  a  local  board,  bemg  m 
occupation  of  a  sewage  farm,  had  given  to  B.  plenary  powers  for 
the  management  of  such  farm  in  the  most  beneficial  manner.  A 
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ditch  ran  between  the  farm  and  the  land  of  the  plaintiff.  With  a  Sect.  124. 
view  to  rendering  such  ditch  more  capable  of  carrying  off  the  ^^^^^^^ 
drainage  from  the  farm  B.  wrongfully  went  upon  the  plaintiff' s 
land  and  pared  away  his  side  of  the  ditch,  and  cut  down  so  mucli 
of  the  brushwood  and  underwood  on  the  plaintiff's  side  as  impeded 
the  flow  of  drainage  along  the  ditch  ■.—Held,  that  the  acts  so  done 
by  B.  were  not  within  the  scope  of  his  employment,  and  conse- 
quently that  the  local  board  were  not  liable  for  them  at  the  suit 
of  the  plaintiff,  there  being  no  implied  authority  from  the  board 
to  do  them.  And  see  Charlestovm  v.  London  Tramways  Co.  (1888), 
36  W.  E.  367. 

D.  contracted  with  the  defendants,  an  urban  authority,  to  supply  Negligence  of 
by  the  day  a  driver  and  horse  to  drive  and  draw  a  watering  cart  driver 
belonging  to  the  defendants.    The  driver  was  employed  and  paid  ^"PP'J^^^^^ 
by  D.,  and  was  not  under  the  defendants'  direction  and  control 
otherwise  than  that  the  defendants'  inspector  directed  him  what 
streets  to  water.    In  an  action  to  recover  damages  for  injuries 
caused  by  the  negligent  conduct  of  the  driver  whilst  in  charge  of 
his  cart,  it  was  held  (following  Quarman  \.  Burnett  (1840),  6  M.  & 
W.  499,  and  distinguishing  Rourhe  v.  White  Moss  Collierij  Co. 
(1877),  2  C.  P.  D.  205)  that  the  defendants  were  not  liable  (Jones  v. 
Corporation  of  Liverpool  (1885),  14  Q.  B.  D.  890  ;  49  J.  P.  311  ; 
54  L.  J.  Q.  B.  345  ;  33  W.  E.  551). 

A  plaintiff  sustained  injury  to  his  person  and  damage  to  his  cab 
by  reason  of  the  vehicle  colliding  with  an  upright  key  left  standing 
in  a  cock  situate  on  the  roadway,  by  a  driver  of  one  of  the  water- 
carts  of  the  defendant  council.  The  defendant  Latter  was  under 
agreement  to  supply  the  council  for  a  period  of  three  years  with 
horses,  harness  and  drivers  on  certain  terms  and  conditions, 
amongst  which  was  one  placing  the  drivers  under  the  orders  of  the 
council's  surveyor  in  respect  of  the  particular  work  to  be  done  on 
each  day.  The  driver  referred  to  was  supplied  under  the  agree- 
ment. At  the  trial  of  the  action  brought  against  both  defendants 
the  jury  found  that  the  driver  was  negligent,  and  that  he  was  the 
servant  of  Latter,  but  that  at  the  time  of  the  accident  he  was 
acting  under  the  control  of  the  defendant  council  in  the  act  of 
filling  his  cart.  It  was  held,  following  Penny  v.  Wimhledon,  supra, 
that  judgment  should  be  entered  against  the  council,  and  that  on 
the  construction  of  the  agreement,  and  on  the  authority  of  Jones  v. 
Corporation  of  Liverpool,  supra,  judgment  should  also  be  entered 
against  the  defendant  Latter  {Mileliam  v.  Marylehone  Borough 
Council  and  Latter  (1903),  67  J.  P.  110  ;  1  L.  G.  E.  412). 

Neither  are  a  local  authority  responsible  for  accidents  arising  out  Non-liabibby 
of  extraordinary  causes  where  all  reasonable  care  has  been  taken  for  extra- 
to  prevent  such  as  would  arise  from  ordinary  causes.    See  Blyth  v.  ordinary 
Birmingham  Watericorhs  Co.  (1856),  11  Ex.  (H.  &  G.)  781  ;  20  J.  P.  accidents. 
247  ;  25  L.  J.  Ex.  212  ;  26  L.  T.  (o.s.)  261  ;  2  Jur.  (n.s.)  333  ; 
and  see  Ridley,  Whitley  <£•  Co.,  Limited  v.  Metropolitan  Water  Board 
(1905),  27  M.  C.  C.  300  ;  Times,  June  7th  ;   East  Ham  Corpora- 
tion V.  Hford  Gas  Co.  (1905),  27  M.  C.  C.  389  ;  Times,  July  13th  ; 
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Ocean  Accident  and  Guarantee  Corporation  v.  llford  Gas  Co.  (1905), 
27  M.  C.  C.  389  ;  Times,  July  29th.  As  to  the  precautions  which 
public  bodies  are  required  by  law  to  take  to  prevent  injury  from 
the  exercise  of  their  powers,  reference  may  be  made  to  Great 
Western  Railicaij  of  Canada  v.  Braid  (180.3),  1  Moo.  P.  C.  C.  (.s'.s.) 
101  ;  Biifcoe  v.  Great  Eastern  Mail.  Co.  (187.3),  L.  R.  16  Eq.  G36  ; 
21  W.  R.  902. 

The  police  authorities  of  a  town  in  Scotland  had  opened  the 
manhole  of  a  sewer  in  the  middle  of  a  thoroughfare  to  clean  the 
sewer.  They  had  set  up  a  winch  over  the  hole,  and  had  protected 
three  sides  of  it.  Two  men  were  at  work.  A  boy  of  nine  years 
running  along  the  street,  and  looking  over  his  shoulder,  fell  into 
the  hole.  It  was  held  that  the  police  authorities  were  not  liable, 
as  they  were  doing  an  ordinary  act  in  a  proper  Avay  with  sufficient 
precautions  (Adams  v.  Aberdeen  3/agistrates  (1884),  11  Ct.  of  Sess. 
Cas.  (4th  ser.)  852  ;   and  see  McClelland  v.  Johnstone  (1902), 

4  F.  459). 

As  to  the  liability  of  a  local  authority  for  the  death  of  a  man  in 
their  employ  from  suffocation  by  sewer  gas  whilst  cleansing  a 
sewer  belonging  to  the  local  authority,  see  Dighy  v.  East  Ham 
Urban  District  Council  (1898),  15  T.-  L.  R.  11 ;  and  see  the  Times, 
May  25th,  1897.  See  also  as  to  the  liability  of  a  local  authority 
to  see  that  a  contractor  or  person  employed  by  him  has  a  safe 
article  to  work  upon,  Giles  v.  Alderskot  Urban  District  Coimcil 
(1902),  66  J.  P.  441  ;  and  see  now,  as  to  the  wide  liability  of  a 
local  authority  to  compensate  their  workmen  and  the  workmen  of 
contractors  employed  by  them  for  injuries  sustained  in  the  course  of 
their  employment,  the  Workmen's  Compensation  Act,  1906.  See 
also  Broderich  v.  London  County  Couucil.  [1908]  2  K.  B.  807  ; 
77  L.  J.  K.  B.  1127  ;  99  L.  T.  569  :  24  T.  L.  R.  822. 

Where  a  public  board  let  the  navigation  of  a  river  and  omitted 
to  give  notice  to  the  lessee  to  repair  a  lock,  and  in  consequence  of 
such  want  of  repair  a  barge  owner  sustained  loss,  the  board  were 
held  not  to  be  liable,  as  the  loss  did  not  necessarily  result  from 
the  omission  {Walker  v.  Goe  (1859),  28  L.  J.  Ex.  184  ;  7  W.  R.  289  ; 

5  Jur.  (N.s.)  737  ;  4  H.  &  K  850).  And  where  a  corporation 
were  empowered  to  improve  the  navigation  of  a  river,  and  for  that 
purpose  erected  staunches,  and  the  result  of  these,  combined  with 
the  accumulation  of  filth  and  the  growth  of  weeds,  was  that  the 
river  overflowed  and  damaged  the  lands  adjoining,  it  was  held  that 
the  riparian  owner  had  no  gi-ound  of  action  against  the  corporation, 
though  he  might  have  a  remedy  by  applying  for  compensation 
under  a  section  of  the  Act  (Cracknell  v.  Thetford  {Mayor  of) 
(1869),  L.  R.  4  C.  P.  629  ;  38  L.  J.  C.  P.  353). 

The  principle  on  which  a  private  person  or  company  is  liable  for 
damages  occasioned  by  the  neglect  of  servants  applies  to  a  cor- 
poration which  has  been  entrusted  by  statute  to  perform  certain 
works  and  to  receive  tolls  for  the  use  of  those  works,  although 
the  tolls,  unlike  the  tolls  received  by  the  private  person  or  com- 
pany are  not  applicable  to  the  use  of  the  individual  corporators 
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or  to  that  of  the  corporation,  but  are  devoted  to  the  maintenance 
of  the  works  (J/e/vs-ey  Z)»67.t.s  and  Harbour  Trustees  v.  Gihbs  (1860), 
L.  R.  1  H.  L.  93  ;  30  J.  P.  407  ;  35  L.  J.  Ex.  225  ;  14  W.  R. 
872).  Therefore,  conservators  of  a  river  having  in  part  con- 
structed and  in  part  acquired  a  towing  path,  and  having  taken 
tolls  for  the  use  of  it,  were  held  liable  for  damages  caused  by  its 
defective  condition  {Which  v.  Thames  {Conservators  of)  (1874), 
L.  R.  9  C.  P.  378  ;  30  J.  P.  640  ;  43  L.  J.  C.  P.  107  ;  31  L.  T. 
(N.s.)  128  ;  22  W.  R.  879). 

When  public  commissioners  are  guilty  of  negligence  in  the 
management  of  their  works,  and  certain  persons,  to  avert  or 
remove  damage  which  Avould  result  from  such  negligence  to  them- 
selves, do  an  act  which  damages  a  third  person,  he  has  a  right  of 
action  against  the  commissioners  whose  negligence  was  the  primary 
cause  of  the  damage  {Collins  v.  Middle  Level  Commissioners  (1869), 
L.  R.  4  C.  P.  279  ;  38  L.  J.  C.  P.  236  ;  20  L.  T.  (n.s.)  442  ; 
17  W.  R.  929).  See  also  Harrison  v.  Great  Northern  Rail.  Co. 
(1864),  33  L.  J.  Ex.  266  ;  10  L.  T.  (n.s.)  621  ;  12  W.  R.  1081  ; 
10  Jur.  (n.s.)  932  ;  3  H.  &  C.  231  ;  Burrows  v.  March  Gas  Co. 
(1872),  L.  R.  7  Ex.  96  ;  36  J.  P.  517  ;  41  L.  J.  Ex.  46. 

It  is  right  here  to  observe  that  a  local  authority  will  be  liable  General 
for  breaches  of  contract  and  for  civil  injuries  to  the  same  extent  liability  for 
as  any  other  corporate  body.    Hence  in  Higgs  v.  Godioin  (1858),  injuries. 
27  L.  J.  Q.  B.  421  ;  31  L.  T.  (o.s.)  196,  an  action  was  brought 
against  a  local  board  for  infringing  a  patent. 

In  order  to  maintain  an  action  against  a  local  authority  for 
payment  of  claims  upon  them  payable  out  of  particular  funds,  it 
must  be  shown  that  they  are  in  possession  of  those  funds,  and 
that  they  are  available  for  payment  of  the  claims.  See  Fardoe  v. 
Frice  (1847),  16  L.  J.  Ex.  192  ;  16  M.  &  W.  451  ;  Llo7/d  v.  Burrup 
(1868),  L.  R.  4  Ex.  63  ;  38  L.  J.  Ex.  25  ;  19  L.  T.  (n.s.)  696. 
But  in  a  case  where  a  local  board,  in  default  of  owners  executing 
works,  contracted  with  a  third  person  to  execute  them,  and  the 
contract  contained  a  provision  to  pay  him  when  the  money  was 
collected  from  the  owners,  it  was  held  that  he  was  entitled  to 
recover  for  the  work  done  by  him,  though  the  money  could  not  be 
recovered  from  the  owners  by  reason  of  a  defect  in  the  notices 
{Worthi?igton  v.  Sudlow  (1862),  26  J.  P.  453  ;  31  L.  J.  Q.  B.  131). 

Where  a  vestry  took  possession  of  highways  in  respect  of  which 
a  rent  was  payable  to  the  representative  of  a  former  owner  of  the 
land,  they  were  held  liable  to  an  action  for  non-payment  of  the 
rent  {Sansom  v.  Shoreditch  {Vestry  of)  (1869),  L.  R.  4  C.  P.  654  • 
38  L.  J.  C.  P.  286). 

Where  a  municipal  corporation  was  sued  for  a  debt  owing  by 
them  in  that  character,  it  was  held  that  they  could  set  off  a  debt 
due  to  them  as  a  local  board  {Fedder  v.  Freston  {Corporation  of) 
(1862),  6  L.  T.  (n.s.)  540  ;  12  C.  B.  (n.s.)  535). 

An  action  for  malicious  prosecution  will  lie  against  a  corporation 
{Cornford  v.  Carlton  Batik,  [1899]  1  Q.  B.  392  ;  68  L.  J.  Q.  B. 
196  ;  80  L.  T.  (n.s.)  121  ;  affirmed  on  other  grounds,  [1900] 
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1  Q  B.  22  ;  81  L.  T.  (n.s.)  415  ;  and  see  Citizens'  Life  Assurance 
Co.  V.  BroxoH,  [1904]  A.  C.  423  ;  73  L.  J.  P.  C.  102  ;  90  L.  T. 
739  ;  53  W.  R.  176  ;  20  T.  L.  R.  497). 

An  action  for  damages  will  not  lie  against  a  local  authority  for 
maliciously  refusing  to  approve  building  plans  {Davis  v.  Bromleij 
Borough  Council  (1907),  71  J.  P.  513  ;  24  T.  L.  R.  11  ;  5  L.  G.  R. 
1229). 

It  becomes  necessary  to  consider  how  the  judgment  recovered 
against  a  local  authority  can  be  enforced.    Where  a  judgment  was 
recovered  against  the  clerk  of  certain  commissioners  under  an 
Improvement  Act,  and  the  sheriff  had  on  ^  fi.fa.  seized  certain 
goods  of  the  commissioners  vested  in  them  for  public  purposes,  the 
Court  of  Exchequer  refused  to  set  aside  the  writ  of  fi.  fa.  and 
subsequent  proceedings,  but  left  the  parties  to  bring  an  action  of 
trespass,  or  to  take  such  other  remedy  as  they  might  think  proper 
{Saunders  v.  Slack  (1864),  11  L.  T.  (n.s.)  484).    This  case  was 
approved  of  in  Worral  Waterworks  Co.  v.  Lloyd  (1866),  L.  R. 
1  C.  P.  719.    There  land,  which  had  been  conveyed  to  a  local 
board  for  the  purposes  of  the  Public  Health  Acts,  was  used  as  a 
reservoir  for  the  supply  of  water  to  the  district  of  the  local  board. 
A  judgment  having  been  obtained  against  the  local  board  in  the 
name  of  their  clerk,  it  was  held  that  the  land  was  liable  to  be 
taken  under  a  writ  of  elegit.    Willes,  J.,  said  :  "We  have  been 
anticipated  by  the  Exchequer  in  Saunders  v.  Slack,  and  by  the 
decision  of  the"  House  of  Lords  in  the  case  of  Mersey  Dockx 
Trustees  v.  Gihls,  supra.    It  has  been  said  that  the  House  of 
Lords  only  referred  to  the  right  of  the  plaintiff  to  judgment,  and 
not  to  the  execution  ;  but  the  principle  upon  which  their  decision 
rests  is  equally  applicable  to  the  right  to  execution  as  to  judgment, 
and  it  was  so  understood  in  Coe  v.  Wise  (1866),  L.  R.  1  Q.  711. 
If  there  be  no  property  of  the  local  board  available  to  satisfy  the 
debt  the  proper  remedy  is  by  mandamus  to  the  authority  to  pay 
or  satisfy  the  judgment  out  of  moneys  in  their  hands  or  rates 
which  they  can  make.    A  local  authority  has  an  implied  power  to 
make  a  rate  to  pay  damages  for  injuries  caused  by  the  negligence 
of  their  servants  in  the  exercise  of  their  statutory  powers  (ii.  v. 
Selhy  Dam  Drainage  Commissioners,  [1892]  1  Q.  B.  348  ;  5b  J.  P. 
356  •  66  L  T  (N  s.)  17  ;  8  T.  L.  R.  198  ;  Parker  v.  Carrigrohane 
DroLu^ge  Board,  [1902]  2  I-       l^^)     See  So«^/^^^^^^^^^ 
Gas  Co.  V.  Bermondsey  Borough  Council  (1901),  23  M.  L.  U  ..  U  , 
Times  May  18th.    In  Wehh  v.  Heme  Bay  Commissioners  (18 /U), 
L  R  5  Q  B  642  ;  39  L.  J.  Q.  B.  221,  it  was  held  that  an  action 
for  &  mandamus  might  be  maintained  to  compel  the  board  to  pay 
the  amount  due  out  of  moneys  in  their  hands  without  making  arate 
for  the  purpose  ;  and  see  Bush  v.  Beavan  (18b2),  1  H.  <k  b.  oUU  , 
32  L  J  Ex  54  where  a  mandamus  was  refused  to  enforce  pay- 
ment of  a  debt  against  commissioners,  the  debt  not  being  a  charge 
on  the  local  rate,  but  due  from  the  commissioners  personally. 
The  mandamus  may  be  claimed  in  the  same  f 
establish  the  debt  {Ward  v.  Xozonrfes  (1859),  1  El.  &  El  940 
22  L  J.  Q.  B.  40;   1  L.  T.  (n.s.)  268;  6  Jur.  (n.s.)  240- 
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■Seo  also  Croydon  Corporation  v.  Croydon  Rural  District  Council^  Sect,  124. 
[1908]  I  Ch.  222  ;  72  J.  P.  13  ;  77  L.  J.  Ch.  138  ;  98  L.  T.  182  ;  - — 

24  T.  L.  R.  91  ;  G  L.  G.  R.  31G. 

la  1885  the  plaintiff  obtained  judgment  with  costs  against  the 
defendants  in  an  action  to  restrain  them  from  discharging  sewage 
into  a  watercourse  on  his  property.  In  1890  the  costs  were  taxed, 
and  the  plaintiff  obtained  a  garnishee  order  nisi  attaching  all  the 
money  belonging  to  the  defendants  in  the  hands  of  their  treasurer. 
This  order  was  discharged  by  Vaucuian  Willtams,  J.,  on  motion 
in  vacation,  on  the  ground  (following  Waddington  v.  City  of  London 
Union  (1858),  El.  B.  &  E.  370)  that  the  funds  attached  were 
raised  by  rates  to  meet  expenses  of  the  current  year  and  not  for 
past  liabilities.  The  plaintiff  then  issued  a  writ  of  elegit  against 
the  lands  of  the  defendants,  and  the  defendants  moved  to  discharge 
it  on  the  ground  that  execution  ought  not  to  issue  against  their 
lands  to  satisfy  a  debt  which  they  could  not  legally  pay.  The 
sheriff  had  not  made  his  return  to  the  writ,  and  there  was  no 
evidence  to  show  whether  the  defendants  had  any  lands  which 
could  be  lawfully  applied  in  payment  of  the  debt.  It  was  held 
that  the  motion  was  premature  and  must  be  dismissed  (^Jersey 
{Lord)  V.  Uxhridge  Rural  Sanitary  Authority  (No.  1),  W.  N. 
(1891),  p.  31  ;  55  J.  P.  165  ;  7  T.  L.  R.  294).  Afterwards  the 
sheriff  delivered  under  the  writ  land  acquired  for  a  sewage  farm 
on  behalf  of  a  contributory  place.  It  was  held  that  such  land 
-could  not  be  taken  in  execution  to  satisfy  a  debt  payable  out  of 
general  expenses,  having  been  purchased  out  of  a  loan  borrowed 
on  the  credit  of  the  sepai'ate  rates  on  the  contributory  place,  and 
all  proceedings  under  the  writ  and  inquisition  were  ordered  to  be 
stayed  (Jersey  (Lord)  v.  Uxhridge  Rural  Sanitary  Aidliority  (No.  2), 
[1891]  3  Ch.  183  ;  60  L.  J.  Ch.  833  ;  64  L.  T.  (n.s.)  858  ; 
7  T.  L.  R.  568). 

When  the  local  authority  enter  into  any  contract,  they  will  be 
liable  to  the  contractor  in  an  action  on  the  contract  if  it  is  broken 
by  them,  and  he  will  not  be  compelled  to  proceed  in  equity,  or 
by  mandamus^  in  the  first  place,  or  in  an  action  on  the  case  for 
not  paying  money  which  the  defendants  may  have  in  their  hands 
(Nowell  V.  Worcester  (Mayor  of)  (1854),  9  Exch.  457;  23  L.  J.  Ex. 
139  ;  2  C.  L.  R.  981  ;  18  Jur.  64  ;  Payne  v.  Brecon  (Mayor  of) 
(1858),  22  J.  P.  690  ;  27  L.  J.  Ex.  495  ;  3  H.  &  N.  572).  A 
judgment,  if  given  against  a  municipal  corporation,  will  not, 
however,  operate  as  a  charge  upon  the  real  estate  belonging  to  it, 
unless  [the  Local  Government  Board  (51  &  52  Vict.  c.  41,  s.  72)  ] 
order  this  to  be  done  (Arnold  v.  Gravesend  (Mayor  of)  (1856), 

25  L.  J.  Ch.  777  ;  2  Jur.  (n.s.)  703  ;  2  Kay  &  J.  574),  nor,  as 
it  seems,  upon  other  property  of  the  corporation,  according  to 
Pallister  v.  Gravesend  (Mayor^of)  (1850),  9  C.  B.  774  ;  Arnold  v. 
Ridge  (1853),  22  L.  J.  C.  P.  235  ;  17  Jur.  896  ;  13  C.  B.  745  ; 
1  C.  L.  R.  309.    But  see  Worral  Waterviorlcs  Go.  v.  Lloyd,  supra. 

Where  a  local  authority  enter  into  a  contract  idtra  vires,  and 
cannot  pay  the  contractor  out  of  their  funds,  the  individual 
members  of  the  board  are  not  personally  liable  on  that  contract 
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Sect.  124.    (Baih7j  v.  Cucksou  (1858),  32  L.  T.  (o.s.)  124  ;  7  W.  R.  IG). 

  Whether  they  can  be  made  liable  as  on  a  personal  guarantee  may 

Note.  question  ;  but  according  to  Mount  Stephen  v.  Lakeman  (1870), 

L.  R.  5  Q.  B.  613,  no  action  would  be  maintainable  unless  there 
was  a  written  document  in  conformity  with  the  Statute  of  Frauds. 
This  decision  was  reversed  in  error  upon  a  different  view  of  the 
facts  taken  by  the  Court  of  Error  :  (1871),  L.  R.  7  Q.  B.  190  ; 
41  L.  J.  Q.  B.  67  ;  and  the  House  of  Lords  confirmed  the  judgment 
of  the  Court  of  Error,  holding  that  there  was  a  personal  pledge 
of  credit:  (1874),  L.  R.  7  H.  L.  17  ;  43  L.  J.  Q.  B.  188  ; 
30  L.  T.  (n.s.)  437  ;  22  W.  R.  617.  As  to  the  liability  of 
individual  members  of  a  board  for  an  illegal  act  committed  by 
their  officer,  but  by  their  direction,  see  AIM  v.  Hav>ker,  snpra. 
In  a  more  recent  case  a  metropolitan  vestry  had  passed  resolutions- 
authorising  certain  illegal  expenditure  out  of  the  rates.  An  action 
was  brought  by  the  Attorney-General  at  the  relation  of  a  rate- 
payer, and  by  the  ratepayer  as  plaintiff,  against  the  vestry  and  six 
of  the  vestrymen  who  had  voted  for  the  resolution,  to  restrain  the 
proposed  application  out  of  the  rates.  It  was  not  alleged  that  any 
of  the  rates  had  been  applied  as  proposed  ;  it  was  merely  alleged 
that  the  vestry  intended  so  to  apply  the  rates.  It  was  held  that 
the  individual  defendants  were  not  properly  made  parties  for  the 
purpose  of  obtaining  costs  from  them,  and  that  the  action  must  be= 
dismissed  as  against  them  {Att.-Gen.  v.  Bermondsey  {Vestry  of) 
(1883),  23  Ch.  D.  60  ;  47  J.  P.  453  ;  52  L.  J.  Ch.  567  ; 
48  L.  T.  (n.s.)  445  ;  31  W.  R.  463).  It  would  seem  from  this 
case  that  if  the  money  had  in  fact  been  paid  for  the  illegal 
purpose,  the  individual  members  might  have  been  compelled  ta 
recoup  the  money  and  pay  the  costs,  according  to  Att.-Gen.  v. 
Compton  (1842),  1  Y.  &  C.  417. 

It  will  be  remembered  that  under  29  &  30  Yict.  c.  90,  s.  46, 
re-enacted  in  s.  7  of  the  Public  Health  Act,  1875,  every  local  board 
was  incorporated  and  rendered  competent  to  sue  and  be  sued  in 
the  corporate  name.  But  under  11  &  12  Vict.  c.  63,  s.  138,  local 
boards  in  non-corporate  districts  were  to  sue  and  be  sued  in  the 
name  of  their  clerk.  Where  proceedings  were  taken  m  the  name 
of  the  clerk  after  the  passing  of  the  Act  which  incorporated  the 
board,  the  court  allowed  them  to  be  amended  by  substituting 
the  local  board  for  the  clerk.  See  Deehs  v.  Badey  [ISb^), 
21  L  T  (N  s.)  581  ;  BolmgbroJce  {Lord)  v.  Toionsend  (1873),  Li. 
8  C.  P.  645  ;  37  J.  P.  7  ;  Mills  v.  Scott  (1873),  L.  R.  8  Q.  B.  496  ; 
37  J.  P.  807  ;  Prior  v.  West  Ham  Local  Board  (1866),  15  L.  i. 
(N.s.)  250. 

Where  a  local  board  were  defendants  in  a  suit  in  Chancery,  and 
no  answer  was  put  in  to  the  bill,  all  the  members  /^^^^ 
having  resigned,  the  Vice- Chancellor  allowed  the  plaintiff  to  take 
a  decree  in  the  terms  of  the  petition  {Hardinge  v.  Sovthborough 
Local  Board  (1875),  32  L.  T.  (n.s.)  250). 

If  a  local  authority  and  their  contractor  are  sued  on  a  jomt  tort 
and  the  contractor  pays  into  court  with  a  denial  of  liabibty  a  sum 
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sufficient  to  satisfy  the  plaintiff's  claim,  such  payment  does  not    Sect.  124. 
disentitle  the  plixintifle  to  judgment  for  costs  against  the  local 
authority  {Penny  v.  Wimbledon  Urban  Dinirict  Council,  ante,  p.  270). 

Separate  and  distinct  causes  of  action  cannot  be  joined  in  one 
action  against  a  local  authority  and  another  tort  feasor,  though 
both  torts  result  in  but  one  injury  {Thompson  v.  London  County 
Council,  [1899]  1  Q.  B.  840  ;  68  L.  J.  Q.  B.  625  ;  80  L.  T.  (n.s.) 
512  ;  47  W.  E.  433). 

As  the  local  authority  are  liable  to  proceedings  in  the  courts  of  Remedies 
law,  so  they  are  entitled  to  the  remedies  of  other  suitors.  Thus, 
where  a  local  board  had  contracted  with  a  sewage  company  for  °"  ^' 
the  latter  to  execute  works  for  the  removal  of  sewage,  and  the 
company  so  improperly  carried  on  the  works  that  they  drove  back 
large  quantities  of  the  sewage  into  the  district,  it  was  held  that 
the  local  board  might  maintain  a  bill  for  an  injunction,  and  that 
it  was  not  required  that  the  Attorney-General  should  file  an 
information  {Nuneaton  Local  Board  v.  General  Sewage  Co.  (1875), 
L.  E.  20  Eq.  127  ;  44  L.  J.  Ch.  561).  The  reason  why  the 
intervention  of  the  Attorney-General  was  held  not  to  be  necessary 
in  the  last-mentioned  case  was  that  the  action  was  based  on  contract 
and  there  was  an  interference  with  the  property  of  the  plaintiffs. 
See  Wallasey  Local  Board  v.  Gracey  (1887),  36  Ch.  D.  593  ;  51  J.  P. 
740  ;  56  L.  J.  Ch.  739  ;  57  L.  T.  (n.s.)  51  ;  35  W.  E.  694  :  per 
Stirling,  J. 

See  the  E.  S.  C,  Order  XXXI.,  r.  5,  as  to  the  interrogatories  in 
actions  by  or  against  local  authorities. 

{b)  It  is  provided  by  s.  13  of  the  London  Government  Act, 
1899,  that  the  accounts  of  the  council  of  every  metropolitan 
borough,  etc.,  and  of  their  officers  are  to  be  made  up  and  audited 
in  like  manner  and  subject  to  the  same  provisions  as  the  accounts 
of  the  London  County  Council,  viz.,  by  the  district  auditors 
appointed  by  the  Local  Government  Board,  in  like  manner  as 
accounts  of  an  urban  authority  and  their  officers  under  ss.  247  and 
250  of  the  Public  Health  Act,  1875. 

Appeal. 

125.  Any  person  who  deems  himself  aggrieved  by  any  Appeal  to 
conviction  or  order  made  by  a  court  of  summary  juris-  ^egg^ong 
tliction  on  determining   any  information  or  compLaint 
under  this  Act  may,  save  as  otherwise  provided  in  this 
Act,  appeal  therefrom  to  a  court  of  quarter  sessions. 

In  general  an  appeal  lies  to  quarter  sessions  against  any  con- 
viction or  order  of  a  court  of  summary  jurisdiction  under  this  Act. 
But  to  this  there  are  some  exceptions.  Thus,  there  is  no  appeal 
against  a  nuisance  order  unless  it  is  or  includes  a  prohibition  or 
closing  order,  or  requires  the  execution  of  structural  works.  See 
3.  6  (2),  ante,  p.  29. 
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Sect.  J25.       It  should  be  borne  in  mind  that  when  the  proceedings  are 
"  criminal — that  is,  when  they  are  instituted  to  procure  the  punish- 

ment  of  a  person  for  an  offence  by  fine  or  imprisonment,  and  the 
summons  is  dismissed,  there  is  no  appeal  under  this  section 
(R.  V.  Middlesex  JJ.  (1881),  45  J.  P.  420;  R.  v.  London  J.J. 
(1890),  25  Q.  B.  D.  357  ;  55  J.  P.  5G). 

to  appL?as^to  "^"^^  appeal  to  the  county  council  against  a  notice 

coimty  or  act  of  a  sanitary  authority  under  this  Act  shall  be 
is^&^ig  Vict,  conducted  in  accordance  with  sections  two  hundred  and 
c.  120.  eleven  and  two  hundred  and  twelve  of  the  Metropolis 

Management  Act,  1855,  which  sections,  as  modified  by 
the  Local  Government  Act,  1888,  are  set  out  in  the  First 
Schedule  to  this  Act. 

See  the  First  Schedule,  post. 

There  is  no  appeal  to  the  county  council  from  the  common 
council  of  the  city.  The  powers  and  duties  of  the  Commissioners, 
of  Sewers  are  now  transferred  to  the  common  council  of  the  city 
by  the  City  of  London  Sewers  Act,  1897  (60  &  61  Vict.  c.  cxxxiii). 
See  s.  133,  post. 


Authentica- 
tion of 
notices,  etc. 


Notices. 

127. — (1)  Notices,  orders,  and  other  such  documents 
under  this  Act  shall  be  in  writing  ;   and  notices  and 


documents  other  than  orders,  when  issued  by  the  county 
council  or  a  sanitary  authority,  shall  be  sufficiently 
authenticated  if  signed  by  their  clerk  or  by  the  officer  by 
whom  the  same  are  given  or  served. 

(2)  Orders  shall  be  under  the  seal  of  the  council  or 
authority  duly  authenticated. 

This  section  does  not  enable  the  clerk  or  other  officer  to  give 
any  notice,  etc.  without  authority.  It  only  provides  that  a  notice 
given  by  direction  of  the  sanitary  authority  may  be  authenticated 
by  the  signature  of  the  clerk  or  other  officer.  Unless  his  signature 
is  admitted  it  will  have  to  be  proved  in  any  legal  proceedings 
founded  upon  the  notice  or  other  document. 

A  notice  will  apparently  be  sufficiently  signed  to  satisfy  this- 
section  if  it  is  impressed  by  a  rubber  stamp.  See  Osgood  v.  Nelson 
(1872),  L.  E.  5  H.  L.  648  ;  41  L.  J.  Q.  B.  329  ;  Blades  v.  Lawre7u:e 
(1874),  L.  R.  9  Q.  B.  374  ;  43  L.  J.  Q.  B.  133  ;  30  L.  T.  (x.s.> 
378  ;  22  W.  R.  643.  In  some  cases  the  printed  name  of  the 
clerk  may  be  a  sufficient  signature.  See  Brydcjes  \.  Dix  (1891), 
7  T.  L.  R.  215  ;  and  compare  R.  v.  Coioper  (1890),  24  Q.  B.  D. 
533. 


Service  of  Notices. 
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It  is  doubtful  whether  signature  by  a  clerk  in  the  name  of  the  Sect^27. 
clerk  to  the  local  authority  would  be  sufficient.    See /-m«c.s  v 
Dutton,  [1891],  2  Q.  B.  208  ;  GO  L.  J.  Q.  B.  488  ;  64  L.  T.  (N.b.) 
793  ;  39  W.  R.  71G. 

10g_fl^  Any  notice,  order,  or  other  document  (a)  Service  of 
\  -'  \  1        1       .1  •      A   i.    ^„,r  notices, 

required  or  authorised  to  be  served  under  this  Act  may 

be  served  by  delivering  the  same  or  a  true  copy  thereof 
either  to  or  at  the  usual  or  last  known  residence  (h) 
in  England  of  the  person  to  whom  it  is  addressed,  or, 
where  "addressed  to  the  owner  (c)  or  occupier  of  pre- 
mises (c),  then  to  some  person  on  the  premises,  or,  i£ 
there  is  no  person  on  the  premises  who  can  be  so  served, 
then  by  fixing  the  same  or  a  true  copy  thereof  on  some 
conspicuous  part  of  the  premises  ;  it  may  also  be  served 
by  sending  the  same  or  a  true  copy  thereof  by  post 
addressed  to  a  person  at  such  residence  or  premises  as 
above  mentioned. 

(2)  Any  notice  required  or  authorised  for  the  purposes 
of  this  Act  to  be  served  on  a  sanitary  authority  or  on  the 
county  council  shall  be  deemed  to  be  duly  served  if  in 
writing  delivered  at,  or  sent  by  post  to,  the  office  of  the 
authority  or  council,  addressed  to  such  authority  or 
council,  or  their  clerk  ((0- 

(3)  Any  notice  by  this  Act  required  to  be  given  to  or 
served  on  the  owner  or  occupier  of  any  premises  may  be 
addressed  by  -the  description  of  the  "  owner  "  or  "  occu- 
pier "  of  the  premises  (naming  them)  in  respect  of  which 
the  notice  is  given  or  served,  without  further  name  or 
description  (e). 

(ft)  A  summons  issued  in  respect  of  a  nuisance  upon  complaint 
of  the  sanitary  inspector  of  a  district,  under  this  Act,  comes 
within  the  words  "any  notice,  order,  or  other  document"  of  this 
section.  Such  a  summons  may,  therefore,  be  served  in  any  of  the 
modes  mentioned  in  this  section,  and  may  be  addressed  to  the 
"  owner  "  of  the  premises  without  any  further  description  {R.  v. 
2fead,  [1894]  2  Q.  B.  124  ;  58  J.  P.  448  ;  63  L.  J.  M.  C.  128  ; 
70  L.  T.  766  ;  42  W.  R.  442). 

(b)  This  word  appears  to  signify  the  place  of  abode,  but  it  is 
not  free  from  ambiguity  in  its  application.  In  Blachioell  v.  England 
(1858),  27  L.  J.  Q.  B.  124,  the  court  said  that  the  meaning  of  the 
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Sect.  128.  word  "residence"  had  to  be  determined  with  reference  to  the 
——  purpose  of  the  statute  in  Avliich  it  was  used.  Therefore,  although 
for  the  purpose  of  the  Poor  Law  Acts  it  meant  the  place  where 
a  person  lived  with  his  family,  yet  for  the  purposes  of  a  Bill  of 
Sale  Act,  which  required  the  residence  of  an  attesting  witness  to 
be  stated,  a  business  address  was  a  sufficient  statement  of  the 
residence.  And  see  Maso7i  v.  Bibby,  infra.  And  a  person  may 
have  more  than  one  residence  ;  thus,  he  may  have  houses  in 
different  places,  each  of  which  may  be  called  his  residence 
(Walcot  V.  Boyfield  (1854),  1  Kay,  534  ;  18  Jur.  670). 

(c)  The  expressions  "  owner  "  and  "  premises  "  are  defined  in 
s.  14:1,  post. 

The  11  &  12  Vict.  c.  63,  s.  150,  provided  that  in  all  cases  in 
which  any  notice  was  requu-ed  to  be  given  to  the  owner  or  occu- 
pier of  any  premises,  it  should  be  sufficient  to  address  the  notice 
to  them  by  the  description  of  the  "  owner  "  or  "  occupier"  of  the 
premises,  and  that  the  notice  should  be  served  either  personally 
or  by  delivering  the  same  to  some  inmate  of  the  owner  or  occu- 
pier's place  of  abode.  It  was  held  that  service  of  a  notice  by 
delivering  it  to  the  clerk  of  an  owner  at  his  place  of  business  was 
sufficient,  the  section  being  merely  in  aid  of  service  of  notices  ; 
and  per  Martin,  B.,  that  the  service  was  good  under  the  section, 
a  place  of  business  being  a  place  of  abode  and  the  clerk  an  inmate 
thereof  {Mason  v.  Bibby  (18G4),  28  J.  P.  121  ;  33  L.  J.  M.  C. 
105  ;  9  L.  T.  (n.s.)  692  ;  12  W.  R.  382  ;  10  Jur.  (n.s.)  519  : 
2  H.  &  C.  881). 

A  similar  service  was  held  sufficient  under  s.  267  of  the  Public 
Health  Act,  1875,  in  Newport  {Mayor,  etc.  of)v.  La7ig  {1892), 
57  J.  P.  199.  If  by  reasonable  and  ordinary  inquiry  the  owner  or 
occupier  can  be  discovered,  service  ought  to  be  effected  prefer- 
ably in  some  other  way  than  by  affixing  it  to  the  premises,  which 
ought  only  to  be  done  in  the  last  resort.  See  R.  v.  Mead,  [1898] 
1  Q.  B.  110  ;  61  J.  P.  753  ;  66  L.  J.  Q.  B.  874  ;  77  L.  T.  (n.s.) 
462  ;  46  W.  E.  61.  But  in  Woodford  Urban  District  Council  v. 
Hemijood  (1899),  64  J.  P.  148,  the  court  held  service  by  affixing 
notice  on  the  j)remises  was  good,  although  the  residence  of  the 
owner  was  well  known  to  the  council. 

The  name  and  address  of  the  owner  of  a  strip  of  land  being 
unknown  to  the  clerk  who  had  charge  of  the  service  of  notices 
(although  known  to  the  local  authority's  surveyor),  a  notice  to 
"  the  owner  "  of  a  strip  of  land  requiring  the  street  on  which  the 
strip  abutted  to  be  sewered,  etc.  was  served  under  s.  267  of  the 
Public  Health  Act,  1875,  lay  posting  same  on  a  conspicuous 
part  of  the  said  strip  of  land  : — Held,  that  the  notice  was  properly 
served  {Sharijley  v.  Bear  (1903),  67  J.  P.  442).  See  R.  v.  Mead, 
[1898]  1  Q.  B.  110  ;  61  J.  P.  753  ;  66  L.  J.  Q.  B.  874  ;  77  L.  T. 
(n.s.)  462  ;  46  W.  E.  61  ;  Weakhtone  Urban  District  Council  v.  * 
Evershed  (1905),  69  J.  P.  258  ;  3  L.  G.  E.  722. 

Service  of  a  summons  upon  a  limited  joint  stock  company  for 
an  offence  punishable  summarily  must  be  effected  at  their  registered 
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office  in  accordance  with  the  terms  of  s.  G2  of  the  Companies  Act,  Sect^28. 
18i;2  (Fearks  v.  Eicharcbon,  [1902]  1KB  91;  GbJ.P.  119; 
71  L.  J.  K.  B.  18  ;  85  L.  T.  GIG  ;  50  W.  R.  280).    See  now  s.  b2 
of  the  Companies  (Consolidation)  Act,  1908. 

(d)  This  is  a  new  and  useful  provision. 

Section  2G7  of  the  Public  Health  Act,  1875,  provides  for  the 
service  of  notices  thereunder  "  by  post  by  a  prepaid  letter.  An 
affidavit  by  the  sender  of  a  particular  notice  by  letter  stating  that 
he  wrote  and  addressed  the  letter  and  put  it  into  the  post  himself, 
but  omitting  to  say  that  it  was  a  "prepaid  letter,"  is,  therefore, 
not  sufficient  evidence  of  service  under  the  Act  •  (Walthamstoiu 
Urban  District  Council  v.  TIenwood,  [1897]  1  Ch.  41  ;  61  J.  P. 
23  ;  G6  L.  J.  Ch.  31  ;  75  L.  T.  375  ;  45  W.  R.  124). 

(e)  A  similar  provision  occurs  in  s.  267  of  the  Public  Health 
Act,  1875. 

It  is  worthy  of  notice  that  there  is  no  provision  for  service  on 
one  of  several  joint  owners  :  but  perhaps  this  is  unnecessary, 
having  regard  to  s.  120,  ante,  p.  228. 

It  will  be  found  in  general  to  be  most  expedient  to  ascertain,  if 
possible,  the  names  of  the  owners  and  occupiers  so  as  to  avoid  the 
embarrassment  which  may  arise  in  dealing  with  unknown  persons. 

If  the  address  is  on  the  outside  it  may  be  that  the  omission  to 
repeat  it  in  the  body  of  the  notice  would  be  regarded  as  immaterial 
{Linforth  V.  Butler,  [1899]  1  Q.  B.  116  ;  68  L.  J.  Q.  B.  3  ; 
79  L.  T.  (N.s.)  498  ;  47  W.  R.  141). 

Miscellaneous  Provisions. 

129.  Sections  two  hundred  and  ninety-three  to  two  M^^j^es  by 
hundred  and  ninety-six  of  the  Public  Health  Act,  1875,  Government 
which  are  set  forth  in  the  First  Schedule  to  this  Act,  '^^^1%^  y^^^^ 
shall  apply  to  all  inquiries  which  the  Local  Grovernmeut  c.  55. 
Board  may  make  in  pursuance  of  or  for  the  purposes  of 

this  Act. 

See  these  sections  and  the  notes  thereto.  Schedule  l,po.s<.' 

130.  The  forms  in  the  Third  Schedule  to  this  Act,  or  Forms. 

,  .1  •  ,  42  &  43  Vict, 

torms  to  the  like  effect,  varied  as  circumstances  may 

require,  may,  unless  other  forms  are  prescribed  under  the 

Summary  Jurisdiction  Act,  1879,  be  used  and  shall  be 

sufiicient  for  all  purposes. 

The  forms  in  the  schedule  are  few  in  number.  They  are  for 
the  most  part  adaptations  of  the  forms  contained  in  the  Public 
Health  Act,  1875.  With  regard  to  such  of  them  as  relate  to 
proceedings  before  a  court  of  summary  jurisdiction,  no  attempt 
has  been  made  to  adapt  them .  to  the  new  procedure  under  the 
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Sect.  130.    Summary  Jurisdiction  Act,  1879,  and  they  will  be  found  in  prac- 
-       tice  to  require  considerable  modification.    The  text  seems  to 
JNOTE.       contemplate   that  other  forms   may   be   prescribed  under  the 
Summary  Jurisdiction  Act,  1879. 


Provision  for 
apportion- 
ment of 
certain 
expenses 
between 
hamlet  of 
Penge  and 
remainder  of 
Lewisham 
district. 


131.  Where  the  whole  or  any  part  of  any  expense 
incurred  by  the  Lewisham  District  Board  of  Works,  in 
pursuance  of  the  epidemic  regulations,  may,  under  this 
Act,  be  repaid  to  that  board  out  of  the  Metropolitan 
Conmion  Poor  Fund,  the  amount  to  be  so  repaid  when 
ascertained  shall  be  apportioned  between  the  hamlet  of 
Penge  and  the  remainder  of  the  Lewisham  district  in 
proportion  to  the  rateable  value  of  such  hamlet  and 
remainder,  according  to  the  valuation  lists  in  force  at  the 
date  of  the  apportionment,  and  the  amount  apportioned 
to  the  hamlet  of  Penge  shall  be  repaid  to  the  district 
board  by  the  board  of  guardians  for  the  Croydon  Union 
out  of  the  common  fund  of  the  union,  in  pursuance  of  a 
precept  of  the  Local  Grovernment  Board  to  be  issued  after 
the  like  proceedings  and  in  the  like  manner  as  in  the  case 
of  a  repayment  from  the  Metropolitan  Common  Poor 
Fund  ;  and  the  amount  apportioned  to  the  remainder  of 
the  Lewisham  district  shall  be  repaid  to  the  district  board 
out  of  the  Metropolitan  Common  Poor  Fund. 

The  expenses  above  referred  to  as  payable  out  of  the  Metro- 
politan Common  Poor  Fund  are  payable  under  s.  87,  ante,  p.  175. 

Under  the  provisions  of  s.  20  of  the  London  Government  Act, 
1899,  the  parish  of  Penge,  which  formed  part  of  the  area  of  the 
Lewisham  Board  of  Works,  became  an  urban  district  of  itself  in 
the  county  of  Kent.  The  provisions  of  the  Public  Health  (London) 
Act,  1891,  do  not  apply  to  that  area. 

Penge  is  in  the  Croydon  Union,  and  does  not  contribute  to  the 
Metropolitan  Common  Poor  Fund.  The  necessity  for  the  above 
provision  no  longer  exists. 


Extent  of 
Act. 


132.  This  Act  shall  (save  as  otherwise  expressly  pro- 
vided) extend  only  to  London  : 

Provided  that  this  Act  shall  extend  to  places  elsewhere 
so  far  as  is  necessary  for  giving  eflFect  to  any  provisions 
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thereof  in  their  application  to  London  and  to  any  places  Sect^32. 
to  which  such  provisions  are  expressly  applied. 

London  means  the  administrative  comity  of  London.  See  s.  Ul, 
2)0iit.    See  also  note  (J)  to  s.  99,  ante,  p.  199. 

The  proviso  has  reference  to  such  cases  as  those  dealt  with  in 
s  14  ante  p  40  where  a  nuisance  in  a  sanitary  district  is  caused 
by  sOTue  act  committed  outside  the  district,  and  possibly  outside 
London.  See  also  s.  21  (4),  ante,  p.  56,  and  the  sections  extending 
the  provisions  of  the  Act  to  the  port  of  London. 

City  of  London. 

133.  In  the  application  of  this  Act  to  the  city  of  London 
the  following  modifications  shall  be  made  :  city. 

(a)  There  shall  be  no  appeal  nnder  this  Act  from  the 

Commissioners  of  Sewers  to  the  connty  council : 

(b)  The  byelaws  made  by  the  county  council  under 

this  Act  shall  not  extend  to  the  city  : 

(c)  The  county  council  shall  not  have  power  under 

this  Act  to  require  the  Commissioners  of  Sewers  ^ 
to  provide  and  maintain  a  building  for  post- 
mortem examinations  : 

(d)  The  powers  of  the  county  council  under  this  Act 

to  proceed  in  case  of  default  of  a  sanitary 
authority  shall  not  extend  to  the  Commissioners 
of  Sewers. 

The  powers  and  duties  of  the  Commissioners  of  Sewers  are  now 
transferred  to  the  common  council  of  the  city  by  the  City  of 
London  Sewers  Act,  1897  (60  &  61  Yict.  c.  cxxxiii). 

Appeal  lies  to  the  county  council  from  the  sanitary  authority 
under  ss.  37,  41,  43). 

Byelaws  may  be  made  by  the  county  council  under  ss.  16,  19, 
28,  39. 

The  county  council  may  require  a  sanitary  authority  to  provide 
a  room  for  holdcmg post-mortem  examinations  under  s.  90. 

The  power  of  the  county  council  to  proceed  in  default  of  a 
sanitary  authority  is  given  by  s.  100.    See  the  next  section. 

134.  "Where  it  is  proved  to  the  satisfaction  of  the  Local  pXce^  to  ^^^^ 
Government  Board  that  the  Commissioners  of  Sewers  proceed  in 

have  made  default  in  doing  their  duty  in  relation  to  Against  "^^"^^ 

nuisances. 
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nuisances  under  this  Act,  the  Board  may  authorise  any 
officer  of  police  of  the  city  of  London  to  institute  any 
proceeding  which  the  commissioners  might  institute  with 
regard  to  such  nuisances,  and  that  officer  may  recover 
from  the  commissioners  in  a  summary  manner  or  in  the 
county  court  or  High  Court  any  expenses  incurred  by 
him,  and  not  paid  by  the  person  proceeded  against.  Such 
officer  of  police  shall  not  for  the  purpose  of  this  section  be 
at  liberty  to  enter  any  house  or  part  of  a  house  used  as 
the  dwelling  of  any  person  without  either  such  person's 
consent,  or  the  warrant  of  a  justice. 

This  section  is  taken  from  29  &  30  Vict.  c.  90,  s.  16  (now 
repealed),  and  37  &  38  Vict.  c.  89,  s.  19  (now  repealed),  but  is  now 
limited  to  the  city  of  London. 

The  powers  and  duties  of  the  Commissioners  of  Sewers  are  now 
transferred  to  the  common  council  of  the  city  by  the  City  of 
London  Sewers  Act,  1897  (60  &  61  Vict.  c.  cxxxiii). 

"In  a  summary  manner"  means  in  manner  provided  by  the 
Summary  Jurisdiction  Act  (42  &  43  Vict.  c.  49),  s.  41  (3). 

The  expression  "  house  "  is  defined  by  s.  141,  jjost.  A  warrant 
will  not,  apparently,  be  necessary  to  enable  the  officer  to  enter 
premises  as  provided  by  this  Act,  except  when  the  premises  are  a 
house  or  part  of  a  house  used  as  a  dwelling. 

No  such  action  as  is  contemplated  by  this  section  has  been  taken 
by  the  Local  Government  Board. 


Proceedings 
on  complaint 
to  Local 
Government 
Board  of 
default  of 
Commis- 
sioners of 
Sewers. 


135.  —  (1)  Where  complaint  is  made  to  the  Local 
Government  Board  that  the  Commissioners  of  Sewers 
have  made  default  in  executing  or  enforcing  any  provi- 
sions of  this  Act,  the  Local  Government  Board,  if  satisfied, 
after  due  inquiry,  that  those  commissioners  have  been 
guilty  of  the  alleged  default,  shall  make  an  order  limiting 
a  time  for  the  performance  of  their  duty  in  the  matter  of 
such  complaint.  If  the  duty  is  not  performed  by  the  time 
limited  in  the  order,  the  order  may  be  enforced  by  writ  of 
mandamus,  or  the  liocal  Government  Board  may  appoint 
some  person  to  perform  the  duty,  and  shall  by  order 
direct  that  the  expenses  of  performing  the  same,  together 
with, a  reasonable  remuneration  to  the  person  appointed 
for  superintending  the  performance,  and  amounting  to  a 
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sum  specified  in  the  order,  together  with  the  costs  of  the 
proceedings,  shall  be  paid  by  the  Commissioners  of 
Sewers,  and  any  order  made  for  the  payment  of  such 
expenses  and  costs  may  be  removed  into  the  High 
Court,  and  enforced  as  an  order  of  that  court  (a) . 

(2)  Any  person  so  appointed  shall,  in  the  performance 
and  for  the  purposes  of  the  said  duty,  be  invested  with  all 
the  powers  of  the  Commissioners  of  Sewers  other  than 
(save  as  hereinafter  provided)  the  powers  of  levying  rates  ; 
and  the  Local  Government  Board  may  by  order  change 
any  person  so  appointed  (b). 

(3)  Any  sum  specified  in  an  order  of  the  Local  Govern- 
ment Board  for  payment  of  the  expenses  of  performing 
the  duty  of  the  Commissioners  of  Sewers,  together  with 
the  costs  of  the  proceedings,  shall  be  deemed  to  be 
expenses  properly  incurred  by  those  commissioners,  and 
to  be  a  debt  due  from  them,  and  payable  out  of  any  moneys 
in  their  hands  or  the  hands  of  their  officers,  or  out  of  any 
rate  applicable  to  the  payment  of  any  expenses  properly 
incurred  by  the  commissioners  (which  rate  is  in  this 
section  referred  to  as  "  the  local  rate  ").  If  the  commis- 
sioners refuse  to  pay  any  such  debt  for  a  period  of  four- 
teen days  after  demand,  the  Local  Government  Board 
may  by  order  empower  any  person  to  levy,  by  and  out  of 
the  local  rate,  such  sum  (to  be  specified  in  the  order)  as 
may,  in  the  opinion  of  the  Local  Government  Board,  be 
sufficient  to  defray  the  debt,  and  all  expenses  incurred 
in  consequence  of  the  non-payment  thereof  (c). 

(4)  Any  person  so  empowered  shall  have  the  same 
powers  of  levying  the  local  rate,  and  requiring  all  officers 
of  the  Commissioners  of  Sewers  to  pay  over  any  money  in 
their  hands,  as  the  commissioners  would  have  in  the  case 
of  expenses  legally  payable  out  of  a  local  rate  to  be  raised 
by  them  ;  and  the  said  person,  after  repaying  all  sums 
of  money  so  due  in  respect  of  the  order,  shall  pay  the 
surplus,  if  any  (the  amount  to  be  ascertained  by  the  Local 
Government  Board),  to  or  to  the  order  of  the  Commis- 
sioners of  Sewers  (d) . 
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Sect.  135.  (5)  The  Local  Government  Board  may  certify  the 
amount  of  expenses  incurred,  or  an  estimate  of  the 
expenses  about  to  he  incurred,  by  any  person  appointed 
by  the  Board  under  this  section  to  perform  the  duty  of 
the  commissioners  ;  also  the  amount  of  any  loan  required 
to  defray  any  expenses  so  incurred,  or  estimated  as  about 
to  be  incurred  ;  and  the  certificate  of  the  Board  shall  be 
conclusive  as  to  all  matters  to  which  it  relates  (e). 

(6)  Whenever  the  Local  Government  Board  so  certifies 
a  loan  to  be  required,  that  Board,  or  the  person  so 
appointed,  may,  by  any  instrument  duly  executed,  charge 
the  local  rate  with  the  repayment  of  the  principal  and 
interest  due  in  respect  of  the  loan,  and  every  such  charge 
shall  have  the  same  effect  as  if  the  Commissioners  of 
Sewers  were  empowered  to  raise  the  loan  on  the  security 
of  the  local  rate,  aiid  had  duly  executed  an  instrument 
charging  the  same  on  that  rate  (/). 

(7)  Any  principal  money  or  interest  for  the  time  being 
due  in  respect  of  a  loan  under  this  section  shall  be  a  debt 
due  from  the  Commissioners  of  Sewers,  and,  in  addition 
to  any  other  remedies,  may  be  recovered  in  the  manner 
in  which  a  debt  due  from  those  commissioners  may  be 
recovered  in  pursuance  of  this  section  (a). 

(8)  The  surplus  (if  any)  of  any  such  loan,  after  pay- 
ment of  the  expenses  aforesaid,  shall,  on  the  amount 
thereof  being  certified  by  the  Local  Government  Board, 
be  paid  to  or  to  the  order  of  the  Commissioners  of 
Sewers  (/t). 

(9)  "  Expenses,"  for  the  purposes  of  this  section,  shall 
include  all  sums  payable  under  this  section  by  or  by  the 
order  of  the  Local  Government  Board,  or  the  person 
appointed  by  that  Board  {i). 

The  powers  and  duties  of  the  Commissioners  of  Sewers  are  now 
transferred  to  the  common  council  of  the  city  by  the  City  of 
London  Sewers  Act,  1897  (60  &  61  Yict.  c.  cxxxiii). 

(a)  This  section  makes  provision  for  defaults  made  by  the  Com- 
missioners of  Sewers  in  the  execution  of  the  Act  within  the  city  of 
London.  It  differs  from  the  corresponding  provision  in  s.  101, 
chiefly  in  this  respect,  that  a  person  other  than  the  county  council 
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is  to  be  appointed  to  perform  the  duty  in  respect  of  which  default  Sect.  135. 
has  been  made.  Norlo. 

As  to  local  inquiries  by  the  Local  Government  Board,  sec 
s.  129,  ante. 

An  order  of  the  High  Court  is  enforceable  like  a  judgment  ;  an 
order  against  a  corporation  may  be  enforced  by  sequestration  or 
attachment  of  the  officers  thereof  (R.  S.  C,  Order  XLII.,  rr.  24,  31). 

(i)  As  to  the  power  to  levy  rates,  see  sub-s.  (4). 

(c)  The  rates  applicable  to  the  payment  of  expenses  under  this 
Act  in  the  city  of  London  are  the  sewers  rate  and  the  consolidated 
rate.    See  s.  103,  ante. 

((/)  The  local  rate  is  defined  by  sub-s.  (3),  si«p?-«. 

The  Local  Government  Boai'd  may  give  a  certificate  of  the 
expenses  incurred  under  sub-s.  (4),  and  their  certificate  will  be 
conclusive. 

(e)  The  raising  of  a  loan  when  required  is  provided  for  by 
sub-s.  (6). 

(/)  The  local  rate  is  defined  by  sub-s.  (3),  supra.  The  person 
appointed  will  have  the  same  power  to  raise  a  loan  and  charge  it 
on  the  rates  as  the  commissioners  would  themselves  have  under 
their  Acts.    See  the  notes  to  s.  103,  a7ite,  p.  204. 

(<7)  This  seems  to  refer  to  sub-s.  (3),  supra,  under  which  the 
sums  due  are  payable  out  of  moneys  in  the  hands  of  the  commis- 
sioners or  their  officers,  or  out  of  the  sewers  rate  or  consolidated 
rate.  The  ordinary  remedy  for  non-payment  of  an  instalment  or 
interest  of  a  loan  is  by  appointment  of  a  receiver.  Under  the 
provision  in  the  text  the  debt  will  be  recoverable  by  action. 

(h)  The  surplus  of  the  loan  is  the  amount  left  after  payment  of 
the  expenses  of  performing  the  duties  in  respect  of  which  default 
has  been  made.  It  may  apparently  be  used  by  the  commissioners 
for  current  expenses  ;  at  least,  there  is  no  restriction  as  to  its 
application.  It  may,  however,  be  set  aside  to  repay  the  loan  pro 
tanto. 

(?)  The  expression  "  expenses,"  therefore,  includes  the  remune- 
ration of  the  person  appointed,  and  costs  of  such  proceedings  as 
are  mentioned  in  sub-s.  (3),  supra.  No  such  action  as  is  contem- 
plated by  this  section  has  been  taken  by  the  Local  Government 
Board. 

Saving  Clauses. 

136.  Nothing  in  this  Act  shall  be  construed  to  autho-  Saving  for 
rise   any   sanitary  authority  to   injuriously  affect   the  water  rights, 
navigation  of  any  river  or  canal,  or  to  divert  or  diminish 
any  supply  of  water  of  right  belonging  to  any  river  or 
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Sect.  136.  canal  ;  or  to  injuriously  affect  any  reservoir,  canal,  river, 
or  stream,  or  the  feeders  thereof,  or  the  supply,  quality, 
or  fall  of  water,  contained  in  any  reservoir,  canal,  river, 
stream,  or  in  the  feeders  thereof,  in  cases  where  any 
person  would,  if  this  Act  had  not  been  passed,  have  been 
entitled  by  law  to  prevent  or  be  relieved  against  the 
injuriously  affecting  of  such  reservoir,  canal,  river,  stream, 
feeders,  or  such  supply,  quality,  or  fall  of  water,  unless 
the  sanitary  authority  first  obtain  the  consent  in  writing 
of  the  person  so  entitled  as  aforesaid. 

This  section  replaces  18  &  19  Vict.  c.  121,  ss.  44  and  45  (now 
repealed),  and  corresponds  to  s.  332  of  the  Public  Health  Act, 
1875. 

By  altering  the  flow  of  water  in  a  stream,  although  it  is  not 
diminished  but  only  regulated,  a  local  authority  "  injuriously 
affects"  the  rights  of  riparian  proprietors,  and  will  be  restrained 
from  doiiag  so  although  there  is  no  proof  of  sensible  damage 
(Roberts  v.  Givyrfai  Rural  District  Council,  [1899]  2  Ch.  608  ; 
64  J.  P.  52  ;  68  L.  J.  Ch.  757  ;  81  L.  T.  (x\.s.)  465  ;  48  W.  K  51  ; 
16  T.  L.  E.  2). 

For  a  case  in  which  a  district  council  intercepted  percolating 
water  which  otherwise  would  have  fed  a  stream,  see  Kibble  v. 
Chipping  Norton  Urban  District  Council,  Times,  February  27th, 
1901  ;  23  M.  C.  C.  96. 

An  action  will  lie  for  an  injunction  and  for  damages  at  the  suit 
of  any  person  aggrieved  by  an  infringement  of  this  section  {R.  v. 
Darlington  Local  Board  (1865),  6  B.  &  S.  562  ;  29  J.  P.  419  ; 
33  L.  J.  Q.  B.  305  ;  13  W.  R.  789  ;  and  see  Rijmn  (Earl  of)  v. 
Hobart  (1834),  3  L.  J.  Ch.  14.5  ;  3  My.  &  K.  169  ;  41  E.  E.  40). 

The  application  of  this  section  in  London  must  necessarily  be 
very  limited. 


Saving  for  137.  Nothing  in  this  Act  shall  affect  any  power  of  the 
Conservators,  conservators  of  the  Thames  under  the  Thames  Navigation 
33  &  34  Vict.  Act,  1870  (a),  or  otherwise. 

(a)  This  Act  was  repealed  by  the  Thames  Conservancy  Act,  1894 
(57  &  58  Vict.  0.  clxxxvii),  which  contains  substituted  provisions. 


0.  cxlix. 


Powers  of         138.  All  powers,  rights,  and  remedies  given  by  this 
fumilatrve    ^'^^  ^^^^^  ^®      addition  to  and  not  in  derogation  of  any 
other  powers,  rights,  and  remedies  conferred  by  any  Act 
of  Parliament,  law,  or  custom,  and  all  such  other  powers. 
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rights,  and  remedies  niiiy  be  exercised  and  put  in  force  in   Sect.  138. 
the  same  manner  and  by  the  same  authority  as  if  this  Act 
had  not  passed. 

This  section  replaces  18  &  19  Vict.  c.  121,  s.  43,  and  29  &  30  Vict, 
c.  90,  s.  55,  both  now  repealed.  Similar  provisions  are  contained 
in  ss.  Ill,  341,  of  the  Public  Health  Act,  1875  ;  and  as  to  the 
efiEect  of  these,  see  Lea  v.  Facey  (1886),  17  Q.  B.  D.  139  ;  50  J.  P. 
295  ;  55  L.  J.  Q.  B.  371. 

The  fact  that  a  sanitary  authority  under  this  Act  have  power  or 
a  duty  to  themselves  abate  a  nuisance,  or  to  take  proceedings  to 
procure  its  abatement,  does  not,  having  regard  to  ss.  13  and  138, 
prevent  them  from  obtaining,  in  an  action  brought  by  them  as 
relators  with  the  Attorney-General,  an  injunction  to  prevent  the 
continuance  of  the  nuisance.  The  principles  laid  down  in  R.  v. 
Watts  (1703),  1  Salk.  357,  and  R.  v.  Bradford  Navigation  Co. 
(186.5),  6  B.  &  S.  631  ;  34  L.  J.  Q.  B.  191,  applied  {Att.-Gen.  v. 
Tod-Heathy,  [1897]  1  Ch.  560  ;  66  L.  J.  Ch.  275  ;  76  L.  T.  174  ; 
45  W.  R.  394). 

Temporary  Provisions. 

139. — (1)  In  the  case  o£  any  medical  officer  of  health  Existing 
or  inspector  of  nuisances  who  holds  office  under  an 
appointment  made  before  the  commencement  of  this  Act 
(in  this  section  referred  to  as  an  existing  officer),  the 
provisions  of  this  Act  with  respect  to  his  salary  and 
tenure  of  office  shall  be  (Qualified  as  follows  ;  that  is  to 
say,— 

(a)  Where  a  portion  of  his  salary  is  paid  by  the  county 

council  out  of  the  Exchequer  Contribution 
Account,  the  Local  Grovernment  Board  shall 
have  the  same  powers  as  they  have  in  the  case 
of  a  district  medical  officer  of  a  poor  law  union 
with  regard  to  the  qualification,  appointment, 
duties,  salary,  and  tenure  of  office  of  such 
officer  : 

(b)  In  any  other  case  the  Local  Government  Board 

may  prescribe  the  qualification  and  duties  of  a 
medical  officer  of  health  : 

(c)  Subject  to  the  said  powers  of  the  Local  Govern- 

ment Board,  the  sanitary  authority  may  make 
such  payments  as  they  think  fit  on  account  of 
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Sect.  139.  the  remuneration  and  expenses  of  such  officer, 

and  every  such  officer  shall  be  removable  by  the 
sanitary  authority  at  their  pleasure  : 
(d)  Every  such  inspector  of  nuisances  shall  be  called  a 

sanitary  inspector  (a). 
(2)  The  requirements  of  this  Act  with  respect  to  the 
qualification  of  medical  officers  shall  not  apply  to  medical 
officers  appointed  before  the  first  day  of  January  one 
thousand  eight  hundred  and  ninety-two  ;  and  this  Act 
shall  not  prevent  any  person  who  at  the  commencement 
of  this  Act  is  both  a  district  medical  officer  of  a  union 
and  a  medical  officer  of  health  from  continuing  to  hold 
those  appointments  in  like  manner  as  if  this  Act  had  not 
been  passed  (6). 

(a)  The  provisions  of  the  Act  as  to  the  salary  and  tenure  of 
ofl&ce  of  a  medical  officer  of  health  and  inspector  of  nuisances  are 
contained  in  s.  108,  a7ite,  p.  210.  The  effect  of  the  saving  is,  that 
where  part  of  the  officer's  salary  is  paid  by  the  county  council 
(see  note  (a)  to  s.  108),  his  qualification,  etc.  will  be  prescribed 
by  the  order  of  the  Local  Government  Board.  Where  no  part  of 
the  salary  is  so  paid,  the  Local  Grovernment  Board  may,  in  the 
case  of  a  medical  officer,  prescribe  his  qualification  and  duties, 
while  his  salary  will  be  fixed  by  the  sanitary  authority,  and  he 
will  hold  office  at  pleasure  ;  in  the  case  of  a  sanitary  inspector, 
the  Local  Government  Board  will  have  no  powers  of  any  kind, 
and  he  also  will  hold  office  at  the  pleasure  of  the  sanitary 
authority. 

(6)  The  requirements  of  the  Act  with  respect  to  the  qualifica- 
tion of  medical  officers  of  health  are  contained  in  s.  108,  ante, 
p.  210. 

The  Act  itself  does  not  forbid  a  person  holding  both  the  offices 
of  district  medical  officer  of  a  union  and  medical  officer  of  health. 

Term  of  office  140.  Those  members  of  the  Woolwich  Local  Board 
of  existing  fg^jyi  of  ofce,  if  this  Act  had  not  been  passed,  looidd 

Woohvich^  have  expired  in  the  month  of  August  in  any  year,  shall 
Board.  otif  of  ofce  on  the  fifteenth  day  of  April  in  the  same 

year. 

This  alteration  in  the  date  was  rendered  necessary  by  the  appli- 
cation to  the  Woolwich  Local  Board  of  the  Second  Schedule  to 
the  Public  Health  Act,  1875,  by  s.  102  of  this  Act,  but  s  102,  ante, 
tiie  above  s.  140,  and  the  Second  Schedule  are  repealed  by  the 
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London  Government  Act,  1899,  which,  in  effect,  provides  for  the    Sect.  140. 
creation  of  a  borough  consisting  of  or  comprising  Woolwich,  which  " 
will  now  for  all  purposes  form  part  of  the  metropolis. 

Interpretation. 

141.  In  this  Act,  unless  the  context   otherwise  re- Interpreta- 
tion of  terms 

quires, — 

The  expression  "  London  "  means  the  administrative 

county  of  London  (a)  : 
The  expression  "  county  council "  means  the  London 

County  Council  : 
The  expression  "  the  Metropolitan  Asylum  Managers  " 

means,  the  Managers  of  the  Metropolitan  Asylum 

district  (h)  : 

The  expression  "  street "  includes  any  highway,  and 
any  public  bridge,  and  any  road,  lane,  footway, 
square,  court,  alley,  or  passage,  whether  a  thorough- 
fare or  not,  and  whether  or  not  there  are  houses  in 
such  street  (c)  : 

The  expression  "  premises  "  includes  messuages,  build- 
ings, lands,  easements,  and  hereditaments  of  any 
tenure,  whether  open  or  enclosed,  whether  built  on 
or  not,  and  whether  public  or  private,  and  whether 
maintained  or  not  under  statutory  authority  {d)  : 

The  expression  "  house  "  includes  schools,  also  factories 
and  other  buildings  in  which  persons  are  employed  {e)  : 

The  expressions  "building"  and  "house"  respectively 
include  the  curtilage  of  a  building  or  house,  and 
include  a  building  or  house  wholly  or  partly  erected 
under  statutory  authority  (/)  : 

The  expression  "  bakehouse  "  means  any  place  in  which 
are  baked  bread,  biscuits,  or  confectionery,  from  the 
baking  or  selling  of  which  a  profit  is  derived  : 

The  expression  "  vessel "  includes  a  boat  and  every 
description  of  vessel  used  in  navigation  : 

The  expression  "hospital"  means  any  premises  or 
vessels  for  the  reception  of  the  sick,  whether  per- 
manently or  temporarily  applied  for  that  purpose, 
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Sect.  141.  and  includes  an  asylum  of  the  Metropolitan  Asylum 

Managers : 

The  expression  "master"  means  in  the  case  of  a  building 
or  part  of  a  building,  a  person  in  occupation  of  or 
having  the  charge,  management,  or  control  of  the 
building,  or  part  of  the  building,  and  in  the  case  of  a 
house  the  whole  of  which  is  let  out  in  separate; 
tenements,  or  in  the  case  of  a  lodging-house  the 
whole  of  which  is  let  to  lodgers,  includes  the  person 
receiving  the  rent  payable  by  the  tenants  or  lodgers 
either  on  his  own  account  or  as  the  agent  of  another 
person,  and  in  the  case  of  a  vessel  means  the  master 
or  other  person  in  charge  thereof  (g)  : 

The  expression  "house  refuse"  means  ashes,  cinders, 
breeze,  rubbish,  night-soil,  and  filth,  but  does  not 
include  trade  refuse  (h)  : 

The  expression  "  trade  refuse  "  means  the  refuse  of  any 
trade,  manufacture,  or  business,  or  of  any  building 
materials  (Ii)  : 

The  expression  "  street  refuse "  means  dust,  dirt, 
rubbish,  mud,  road-scrapings,  ice,  snow,  and  filth  (A)  : 

The  expression  "  owner  "  means  the  person  for  the  time- 
being  receiving  the  rack-rent  of  the  premises  in 
connection  with  which  the  word  is  used,  whether  on 
his  own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  such 
premises  were  let  at  a  rack-rent  (0  : 

The  expression  "  rack-rent  "  means  rent  which  is  not 
less  than  two-thirds  of  the  full  annual  value  of  the 
premises  out  o£  which  the  rent  arises  ;  and  the  full 
annual  value  shall  be  taken  to  be  the  annual  rent 
which  a  tenant  might  reasonably  be  expected,  taking 
one  year  with  another,  to  pay  for  the  premises,  if 
the  tenant  undertook  to  pay  all  usual  tenant's  rates 
and  taxes,  and  tithe  commutation  rent-charge  (if 
any),  and  if  the  landlord  undertook  to  bear  the  cost 
of  the  repairs,  and  insurance,  and  the  other  expenses 
(if  any)  necessary  to  maintain  the  premises  in  a  stat& 
to  command  such  rent  (,;)  : 


Definitions— Slal'ghtkher  ov  (Jattle,  etc. 

The  expression  "  slaughterer  of  cattle  or  horses  "  means  Sect, 
a  person  whose  business  it  is  to  kill  any  description 
of  cattle,  or  horses,  asses,  or  mules,  for  the  purpose 
of  the  flesh  being  used  as  butcher's  meat  ;  and  the 
expression  "  slaughter-house  "  means  any  building  or 
place  used  for  the  purpose  of  such  business  (k)  : 

The  expression  "  knacker "  means  a  person  whose 
business  it  is  to  kill  any  horse,  ass,  mule,  or  cattle 
which  is  not  killed  for  the  purpose  of  the  flesh  being 
used  as  butcher's  meat ;  and  the  expression  "knacker's 
yard  "  means  any  building  or  place  used  for  the  pur- 
pose of  such  business  (k)  : 

The  expression  "  cattle "  includes  sheep,  goats,  and 
swine (k)  : 

The  expression  "  source  of  water  supply "  means  any 
stream,  reservoir,  aqueduct,  pond,  well,  tank,  cistern, 
pump,  fountain,  or  other  work  or  means  for  the  supply 
of  water,  whether  actually  used  or  capable  of  being- 
used  for  the  supply  of  water  or  not  (I)  : 

The  expression  " sanitary  convenience"  includes  urinals, 
water-closets,  earth-closets,  privies,  and  any  similar 
conveniences  : 

The  expression  "  day "  means  the  period  between  six 
o'clock  in  the  morning  and  the  succeeding  nine  o'clock 
in  the  evening  (n)  : 

The  expression  "  ashpit "  means  any  ashpit,  dust-bin, 
ash-tub,  or  other  receptacle  for  the  deposit  of  ashes  or 
refuse  matter  (o)  : 

The  expression  "  cistern  "  includes  a  water-butt : 

The  expression  "  dairy  "  includes  any  farm,  farmhouse, 
cowshed,  milk-store,  milk-shop,  or  other  place  from 
which  milk  is  supplied,  or  in  which  milk  is  kept  for 
purposes  of  sale  : 

The  expression  "  dairyman "  includes  any  cowkeeper, 
purveyor  of  milk,  or  occupier  of  a  dairy  (/)). 

(a)  The  administrative  county  of  London  is  the  area  under  the 
jurisdiction  of  the  London  County  Council.  It  includes  the  city 
of  London  and  the  parishes  and  places  mentioned  in  Scheds.  A., 
B.,  and  C,  to  the  18  &  19  Vict.  c.  120,  as  amended  by  subsequent 
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Sect.  141.    Acts.    See  the  Local  Government  Act,  18H8,  es.  40,  100.   See  also 
the  notes  to  s.  99,  cuile,  p.  19G. 

^OTE 

(i)  See  the  note  to  s.  79,  ante,  p.  168. 

(c)  The  concluding  words  of  this  definition  arc  new.  They  do 
not  occur  in  18  &  19  Yict.  c.  120,  s.  250,  nor  in  the  Public  Health  Act, 
1875,  s.  4.  They  are  obviously  inserted  with  the  view  of  avoiding 
the  many  difficulties  which  have  arisen  in  determining  Avhethei- 
a  place  is  a  street  where  there  are  no  buildings  or  only  a  limited 
number.  But  the  definition  does  not  really  remove  the  difficulty, 
for  the  question  has  always  been  whether  the  word  had  the  ex- 
tended meaning  assigned  to  it  by  the  interpretation  clause  or  only  its 
ordinary  meaning  of  a  roadway  with  houses.  This  difficulty  may 
still  arise  under  the  present  Act,  as  the  cases  decided  with  reference 
to  the  Public  Health  Act,  1875,  and  other  statutes  will  serve  to 
show.  In  Robinson  v.  Barton  Eccles  Local  Board  (1883),  8  App.  Cas. 
798  ;  48  J.  P.  276  ;  53  L.  J.  Ch.  226  ;  50  L.  T.  (n.s.)  57  ;  32  W.  E. 
249,  Lord  Selborne  said  :  "  An  interpretation  clause  of  this  kind 
is  not  meant  to  prevent  the  word  receiving  its  ordinary,  popular, 
and  natural  sense  whenever  that  would  be  properly  applicable  : 
but  to  enable  the  word  as  used  in  this  Act,  when  there  is  nothing 
in  the  context  or  the  subject-matter  to  the  contrary,  to  be  applied 
to  some  things  to  which  it  would  not  ordinarily  be  applicable.  I 
look  upon  this  portion  of  the  interpretation  clause  as  meaning 
neither  more  nor- less  tlian  this  :  that  the  provisions  contained  in 
the  Act  as  to  streets,  whether  new  streets  or  old  streets,  shall, 
unless  there  be  something  in  the  subject-matter  and  the  context 
to  the  contrary,  be  read  as  applicable  to  these  different  things. 
It  is  perfectly  consistent  with  that,  that  they  should  be  read  as 
applicable,  and  should  be  applied  to  those  things  to  which  they 
in  their  natural  sense  apply,  and  which  do  not  require  any  inter- 
pretation clause  to  bring  them  in  ;  and  in  the  natural  and  popular 
sense  of  the  word  street,  or  the  words  neio  street,  I  should  certainly 
understand  a  roadway  with  buildings  on  each  side  (it  is  not 
necessary  to  say  how  far  they  must  or  may  be  continuous  or  dis- 
continuous), and  by  new  street,  a  place  which  before  had  not  that 
character,  but  which,  by  the  construction  of  buildings  on  each 
side,  or  possibly  on  one  side,  has  acquired  it."  From  this  it  will 
appear  that  the  definition  in  the  text  does  not  invariably  govern 
the  meaning  of  the  word  street  throughout  the  Public  Health  Acts, 
and  it  is  important  to  distinguish  the  various  meanings  which  have 
been  assigned  to  the  term  in  different  sections. 

In  Taylor  v.  Corporation  of  Oldham  (1876),  4  Ch.  D.  395  ; 
46  L.  J.  Ch.  105  ;  35  L.  T.  (n.s.)  696  ;  25  W.  R.  178,  Jessel,  M.R., 
held  that  the  word  street  as  used  in  s.  16  of  the  Public  Healtii 
Act,  1875,  included  private  streets  and  roads  ;  in  fact,  he  decided 
that  the  word  must  be  interpreted  according  to  the  extended 
meaning  assigned  to  it  by  the  above  definition. 

The  decision  of  Jessel,  M.R.,  was  followed  with  approval  in 
Hill  V.  Wallasey  Local  Board,  [1894]  1  Ch.  133  ;  63  L.  J.  Ch.  1  ; 
69  L.  T.  641  ;  42  W.  R.  81.    The  same  meaning  must  evidently 
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be  given  to  the  word  as  used  in  s.  32  of  that  Act.    In  s.  26  of  the  Sect, 
sanie  Act  the  word  "street"  is  used  to  mean  the  roadway,  as  ^^^^ 
distinguished  from  the  roadway  with  the  houses,  and  it  is  probably 
used  in  the  sense  assigned  to  it  by  the  definition.    The  same 
remark  applies  to  ss.  42,  57,  72,  126  of  that  Act. 

It  has  been  expressly  decided  that  street  in  s.  149  of  the  Act  of 
1875  includes  a  country  lane  of  which  the  herbage  may  be  let.  It 
is,  therefore,  used  in  its  extended  sense  as  here  defined  (Cover- 
ilale  V.  Charlton  (1878),  4  Q.  B.  D.  104  ;  43  J.  P.  268  ;  48  L.  J. 
Q.  B.  128  ;  40  L.  T.  (n.s.)  88  ;  26  W.  R.  687).  And  see  to  the 
same  eifect.  Nutter  v.  Accrbigton  Local  Board  (1878),  4  Q.  B.  D. 
375  ;  45  J.  P.  635  ;  48  L.  J.  Q.  B.  487  ;  40  L.  T.  (n.s.)  802, 
decided  on  the  corresponding  section  of  11  &  12  Vict.  c.  63.  In 
Eobmson  v.  Barton  Eccles  Local  Board,  supra,  Lord  Selborne 
said  :  "  In  s.  149  of  this  Act,  and  the  sections  which  follow  it,  the 
word  street  manifestly  has  the  same  sense  as  when  we  speak  of  a 
man  going  out  of  his  house  into  the  street,  or  carriages  passing 
along  the  street.  There  the  public  highway,  whether  footway  or 
carriageway,  is  alone  intended,  and  the  houses  on  either  side  are 
certainly  not  included  in  that  case  in  the  street.  And  I  should  be 
inclined  myself  to  say  that  this  would  prima  facie  be  the  sense  of 
the  word  street  when  it  is  used  in  a  context  which  contains  no 
indication  of  anything  more." 

Section  150  of  the  same  Act  is  the  complement  of  s.  149,  and  it 
would  seem  that  the  word  "  street  "  as  therein  used  has  the  same 
meaning.     That  the  word  means  the  roadway  as  distinguished 
from  the  road  with  the  houses  is  clear,  and  the  dictum  of  Lord 
Selborxe,  already  quoted,  applies  to  s.  150  as  well  as  to  s.  149. 
The  cases  have  not  consistently  decided  whether  the  word  is  used 
in  its  natural  and  ordinary  sense  of  a  roadway  with  houses  on  both 
sides,  or  in  the  wider  meaning  assigned  to  it  by  the  definition. 
iMaude  v.  Baildon  Local  Board  (1883),  10  Q.  B.  D.  394  ;  47  J.  P. 
644  ;   48  L.  T.  (x.s.)  874,  apparently  decides  that  the  word 
"street"  is  used  in  s.  150  in  its  natural  sense  as  distinguished 
from  its  extended  meaning.    But  in  Portsmouth  {Mayor,  etc.  of)  v. 
Smith  (1883),  13  Q.  B.  D.  184  ;  48  J.  P.  404  ;  53  L.  J.  Q.  B.  92  ; 
53  L.  T.  (n.s.)  308,  the  Master  of  the  Rolls  questioned  that 
decision,  pointing  out  that  it  had  proceeded  upon  a  mistaken  view 
of  R.  V.  Dayman,  infra.    And  the  court  decided  that  the  word 
"  street "  as  used  in  s.  53  of  the  Towns  Improvement  Clauses  Act, 
1847  (which  corresponds  to  s.  150  of  the  1875  Act),  had  to  be 
interpreted  according  to  the  definition,  and,  therefore,  included  a 
highway,  which  was  not  a  street  in  the  ordinary  sense.    And  in 
the  case  of  Midland  Rail.  Co.  v.  Watton  (1886),  17  Q.  B.  D.  30  ; 
50  J.  P.  405  ;  55  L.  J.  M.  C.  99  ;  55  L.  T.  (n.s.)  482  ;  34  W.  R. 
524,  the  court  assumed  that  in  s.  150  the  word  "  street "  was  used 
as  there  defined.    But  all  doubt  on  the  subject  is  now  removed  by 
the  decision  of  the  Court  of  Appeal  in  Joivett  v.  Idle  Local  Board, 
W.  N.  (1888)  87  ;  57  L.  T.  .(n.s.)  928  ;  36  W.  R.  34,  followed  in 
Richards  v.  Kessick  (1888),  52  J.  P.  756  ;  57  L.  J.  M.  C.  48  ; 
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Sect.  141.    59  L.  T.  (N.s.)  318  ;  Fenwich  v.  Croydon  Rural  Sa^dtary  Authority, 

  [1891]  2  Q.  B.  216  ;  55  J.  P.  470  ;  60  L.  J.  M.  C.  161  ;  65  L.  T. 

(N.s.)  645  ;  40  W.  R.  124  ;  7  T.  L.  R.  594,  and  Walthamstow 
Urban  District  Council  v.  Snndell  (1904),  68  J.  P.  509  ;  2  L.  G.  R. 
835.  These  cases  decide  that  the  word  "  street,"  as  used  in  s.  150, 
means  a  street  as  defined  by  s.  4,  and  not  merely  a  street  in  the 
ordinary  sense.  Where  a  local  Act  provided  that  every  new  street 
should  be  laid  out  at  least  thirty-six  feet  wide,  a  new  road, 
eighteen  feet  wide,  which  had  been  sanctioned  in  the  expectation 
that  the  adjoining  owner  would  widen  it  to  the  full  width,  was  held 
to  be  a  street  within  the  meaning  of  a  section  corresponding  to 
s.  150  (West  Hartlejwol  (Mayor,  etc.  of)  v.  Rohimon  (1897), 
62  J.  P.  35  ;  77  L.  T.  (n.s.)  387  ;  46  W.  R.  218).  A  path  in 
Epping  Forest  was  held  to  be  a  street  which,  with  the  consent  of 
the  Epping  Forest  Conservators,  might  be  made  up  under  the 
Private  Street  Works  Act,  1892  {Woodford  Urban  District 
Council  v.  Henwood  (1899),  64  J.  P.  148).  A  "street"  may  be 
formed  by  adding,  and  dedicating  to  the  public,  a  longitudinal  strip 
of  land  alongside  of  a  highway.  See  Richards  v.  Kessick,  supra; 
White  y.Fulham  Vestry  (1896),  60  J.  P.  327  ;  74  L.  T.  (n.s.)  425  ; 
12  T.  L.  R.  328  ;  Property  Exchange,  Limited  v.  Wcmdsworth  Board 
of  Worhs,  [1902]  2  K.  B.  61  ;  66  J.  P.  435  ;  71  L.  J.  K.  B.  515  ; 
86  L.  T.  (n.s.)  481  ;  18  T.  L.  R.  464  ;  Portsmouth  Corporation  v.  Hall 
(1907),  71  J.  P.  564  ;  98  L.  T.  513  ;  24  T.  L.  R.  76  ;  6  L.  G.  R.  16. 

The  word  street  in  s.  156  of  the  Public  Health  Act,  1875,  is  used 
in  its  ordinary  sense,  viz.,  a  road  with  houses  on  each  side.  This 
was  so  held  upon  the  corresponding  words  of  24  &  25  Vict.  c.  61,  s.  28 
{R.  V.  Fulford  (1864),  28  J.  P.  357  ;  33  L.  J.  M.  C.  122  ;  10  L.  T. 
(n.s.)  346  ;  10  Jur.  (N.S.)  522  ;  12  W.  R.  715).  And  see  Thomas  v. 
Roberts  (1878),  43  J.  P.  574,  and  R.  v.  Platts  (1880),  28  W.  R. 
915,  decided  with  reference  to  s.  66  of  the  Towns  Improvement 
Clauses  Act,  1847.  But  s.  156  has  been  repealed  by  51  &  52  Vict, 
c.  52,  and  in  that  Act  the  word  "  street"  would  appear  to  have 
the  meaning  assigned  to  it  by  the  definition. 

The  word  street  in  s.  157  of  the  Public  Health  Act,  1875,  is  used 
with  reference  to  new  streets,  and  was  held  to  mean  not  only  the 
roadway,  but  the  roadway  with  the  houses.  In  Baker  v.  Mayor, 
etc.  of  Portsmouth  (1877),  3  Ex.  D.  4  ;   37  L.  T.  (n.s.)  381  ; 

25  W.  R.  677  ;  affirmed  in  the  Court  of  Appeal  (1878),  3  Ex.  D. 
157  ;  42  J.  P.  278  ;  47  L.  J.  Ex.  223  ;  37  L.  T.  (n.s.)  822  ; 

26  W.  R.  303,  Bramwell,  L.J.,  said  :  "  I  have  come  to  the 
conclusion  that  the  words  of  sub-s.  (1)  '  with  respect  to  the 
level,  width,  and  construction  of  new  streets,'  include  the  con- 
struction of  the  buildings,  and  the  buildings  themselves  and  front 
gardens,  or  whatever  else  is  at  the  side  of  the  roadway.  I  have 
come  to  this  conclusion,  not  upon  any  authority,  for  I  cannot  see 
that  any  authority  has  any  bearing  upon  the  matter,  except  to  show 
that  the  word  street  may  have  such  a  meaning,  but  because  it  is  the 
right  meaning  of  the  words."  A  similar  interpretation  had  been 
put  upon  the  term  as  used  in  the  local  Act  in  Galloicay  v.  Corpo- 
ration of  London  (1866),  L.  R.  1  H.  L.  34  ;  30  J.  P.  580 ; 
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35  L  J  Ch.  47G  ;  U  L.  T.  (n.s.)  805  ;  12  Jur.  (n.s.)  747,  though    Sect.  141. 
it  was  said  in  another  case,  decided  upon  a  different  section  of  the 
same  Act,  that  this  was  not  the  prima  facie  meaning  of  the  word, 
and  it  was  accordingly  held  that  the  word  as  used  in  the  last- 
mentioned  section  did  not  include  the  houses  (London,  Chatham, 
unci  Dover  Rail.  Co.  v.  Mayor,  etc.  of  London  (18G8),  19  L.  T  (n.s.) 
250).    An  urban  authority  made  a  byelaw  under  the  Public  Health 
Act,  1875,  directing  that  all  new  streets  should  be  of  a  width  of 
not  less  than  ten  feet.    Certain  ways  existed  communicating  with 
the  backs  of  houses,  and  used  by  the  urban  authority,  who  did  the 
scavenging  of  the  town,  for  the  purpose  of  obtaining  access  to 
privies°and  ashpits  in  order  to  remove  the  contents  thereof.  Plans 
were  submitted  for  approval  to  the  urban  authority,  showing  ways 
such  as  above  described  of  the  width  of  six  feet,  and  the  urban 
authority,  acting  under  the  byelaw,  refused  to  approve  such  plans. 
It  was  held,  discharging  a  rule  for  a  mandamus  to  compel  the 
approval  of  the  plans,  that  the  ways  in  question  were  "passages" 
Avithin  the  meaning  of  the   definition,  and,  therefore,  streets 
(R.  v.  Goole  Local  Board,  [1891]  2  Q.  B.  212  ;  55  J.  P.  535  ; 
GO  L.  J.  Q.  B.  617  ;  64  L.  T.  (n.s.)  595  ;  30  W.  E.  608).    In  this 
connection  may  be  mentioned  cases  decided  upon  such  words  as 
"  houses  within  the  street"  {Baddeley  v.  Gingell  (1847),  1  Ex.  319  ; 
11  J  P   838);   "houses  forming  the  street"  {London  School 
Board  V.  St.  Mary,  Islington  (1875),  1  Q.  B.  D.  65  ;  40  J.  P.  310  ; 
45  L.  J.  M.  C.  1  ;  33  L.  T.  (n.s.)  504  ;  24  W.  R.  137).    The  case 
of  Baker  v.  Mayor,  etc.  of  Portsmouth,  supra,  was  approved  by  the 
House  of  Lords  in  Robinson  v.  Barton  Eccles  Local  Board  (1883), 
8  App.  Cas.  798  ;  48  J.  P.  276  ;  53  L.  J.  Ch.  226  ;  50  L.  T.  (n.s.) 
67  ;  32  W.  R.  249,  where  it  was  held  that  a  country  lane  which  had 
long  been  a  street  within  the  meaning  of  the  definition  might 
become  a  neio  street  when  houses  came  to  be  built  by  the  side  of  it. 
This  had  already  been  decided  under  the  Metropolis  Management 
Acts  in  Pound  v.  Plumstead  Board  of  Works  (1871),  L.  R.  7  Q.  B. 
183  ;  36  J.  P.  468  ;  41  L.  J.  M.  C.  51  ;  25  L.  T.  (n.s.)  461  ; 
20  W.  R.  117  ;  Dryden  v.  Overseers  of  Putney  (1876),  1  Ex.  D.  223  : 
40  J.  P.  263  ;  34  L.  T.  (n.s.)  69.     And  see  Att.-Geii.  v.  Rufford, 
[1899]  1  Ch.  537  ;  63  J.  P.  232  ;  68  L.  J.  Ch.  179  ;  80  L.  T. 
(N.s.)  17  ;  47  W.  R.  405  ;  Clerkenwell  Vestry  v.  Edmondsou,  [1902] 
1  K.  B.  336  ;  71  L.  J.  K.  B.  198  ;  86  L.  T.  137  ;  50  W.  R.  345  ; 
18  T.  L.  R.  248  ;  Att.-Gen.  v.  Gibb,  [1909]  2  Ch.  265  ;  73  J.  P. 
343  ;  78  L.  J.  Ch.  521  ;  101  L.  T.  16  ;  7  L.  G.  R.  454. 

It  has  been  stated  that  the  question  whether  a  place  is  a  street  "Street" 
is  a  question  of  fact  only  after  it  has  been  determined  in  what  sense  when  a 
the  word  "  street"  is  used  in  the  particular  case  under  consideration,  question  of 
See  EccJes  v.  Wirral  Rural  Sanitary  Authority  (1886),  17  Q.  B.  D.  f^'^^^- 
107  ;  50  J.  P.  596  ;  55  L.  J.  M.  C.  106  ;  34  W.  R.  412.    But  it 
is  always  a  question  of  fact  whether  a  place  already  a  street  as 
above  defined  has  become  a  new  street  (R.  v.  Dayman.  (1857), 
7  El.  &  Bl.  672  :  22  J.  P.  .89  ;  26  L.  J.  M.  C.  128  ;  3  Jur.  (n.s.) 
744;   R.  V.  Fulford,  supra;   R.  v.  St.  Mary,  Islington  (1858), 
El.  B.  &  E.  743  ;  22  J.  P.  383  ;  St.  Mary,  JslingUm  v.  Barrett 
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SectJ.41.    (1874),  L.  R.  y  Q.  B.  278  ;  38  J.  P.  198  ;  43  L.  J.  M.  C.  85  ; 

T^OTv        '^^  ^'      ^^''^'^      '  ^^^^^^  "f'^^-  ^ancrax  (18G9),  34  J.  p! 

517  ;  Boirles  v.  .S/.  Alary,  Idhif/to>i  (1875),  39  J.  P.  757  ;  Ji  v 
Shiel  (1884),  50  L.  T.  (n.s.)  590  ;  v.  Si.  Giles,  Camherwell 

(Ventry  of),  [1892]  1  Q.  B.  1  ;  56  J.  P.  167  ;  61  L.  J.  M.  C.  3  • 
G5  L.  T.  (N.s.)  790  ;  40  W.  R.  41  ;  8  T.  L.  R.  20  ;  St.  Gile., 
Camhevwell  {Y  entry  of)  v.  Cryi^lul  Palace  Co.,  [18921  2  Q.  B  33  • 
57  J.  P.  5  ;  61  L.  J.  Q.  B.  802  ;  66  L.  T.  (n.s.)  840  ;  40  AV.  r' 
648  ;  8  T.  L.  R.  233  ;  MHule  v.  Fulhain  Venlry  (1896),  60  J  P 
327  ;  74  L.  T.  (n.s.)  425  ;  12  T.  L.  R.  328  ;  St.  Alary,  Batlersfa 
(Vestry  of)  v.  Fahner  (1896),  60  J.  P.  774  ;  66  L.  J.  Q.  B.  77 
75  L.  T.  (N.s.)  362;  45  W.  R.  110;  Arter  v.  Hammersualh 
{Vestry  of),  [1897]  1  Q.  B.  646  ;  61  J.  P.  279  ;  66  L.  J.  Q.  B. 
460  ;  76  L.  T.  (n.s.)  390  ;  45  W.  R.  398  ;  Crosse  v.  Wavdsvwrth 
{Vestry  of)  (1898),  62  J.  P.  807  ;  79  L.  T.  (n.s.)  351  ;  Allen  v. 
Fulham  {Vestry  of),  [1899]  1  Q.  B.  681  ;  63  J.  P.  212  ;  68  L.  J. 
Q.  B.  450  ;  80  L.  T.  (n.s.)  253  ;  47  W.  R.  428  ;  Simmonds  v. 
Fulham  {Vestry  of),  [1900]  2  Q.  B.  188  ;  64  J.  P.  548  ;  69  L.  J. 
Q.  B.  560  ;  82  L.  T.  (n.s.)  497  ;  48  W.  R.  574  ;  Properti, 
Exchange,  Limited  v.  Wandsrrorih  Board  of  Works,  [1902]  2  K.  B 
61  ;  66  J.  P.  435  ;  71  L.  J.  K.  B.  515  ;  86  L.  T.  (n.s.)  481  ; 
18  T.  L.  R.  464  ;  Devonjmrt  Corjwration  v.  Tozer,  [1903]  1  Ch. 
759  ;  67  J.  P.  269  ;  72  L.  J.  Ch.  411  ;  88  L.  T.  (n.s.)  113  : 

52  W.  R.  6  ;  1  L.  G.  R.  421  ;  Fellowes  v.  Sedgley  Urban  District 
Council  (1906),  70  J.  P.  412  ;  4  L.  G.  R.  970).  And  see  also 
North  London  Rail.  Co.  v.  St.  Alary,  Lslingt'on  (1872),  37  J.  P.  341  : 
27  L.  T.  (n.s.)  672.;  21  W.  R.  226  ;  JRobinson  v.  Barton  Eccles 
Local  Board,  supra,  and  other  cases.  It  is  to  be  observed,  how- 
ever, that  the  court  will  inquire  whether  there  has  been  any 
evidence  to  justify  the  finding  of  the  justices  (Williams  v.  Fowniny 
(1883),  47  J.  P.  486  ;  48  L.  T.  (n.s.)  672  ;  Alidland  Rail.  Co.  v. 
Watton  (1886),  17  Q.  B.  D.  30  ;  50  J.  P.  405  ;  55  L.  J.  M.  C.  99  ; 
54  L.  T.  (N.s.)  482  ;  34  W.  R.  524). 

"Street "in  The  word  street  as  used  in  the  statutes  incorporated  by  the 
incorporated  Public  Health  Act,  1875,  must  in  general  be  interpreted  with 
enactments,    reference  to  the  definition  of  the  term  contained  in  those  Acts 

respectively  (per  Lord  Blackbukn,  in  Alayor,  etc.  of  Fortsmouth  v. 

Smith  (1885),  10  App.  Cas.  364  ;  49  J.  P.  676  ;  54  L.  J.  Q.  B.  473  : 

53  L.  T.  (n.s.)  394).  And  see  Curtis  v.  Emhery  (1872),  L.  R. 
7  Ex.  369  ;  42  L.  J.  M.  C.  39  ;  21  W.  R.  143  ;  Aladdock  v. 
Wallasey  Local  Board  (1886),  50  J.  P.  404  ;  55  L.  J.  Q.  B.  267  ; 
Att.-Gen.  v.  Rvfford,  siiijra.  In  Aladdock  v.  Wallasey  Local  Board. 
the  definition  of  a  street  in  10  &  11  Vict.  c.  15,  was  held  not 
to  include  an  open  tract  of  hind  above  mean  high  water  mark 
which  belonged  to  the  owner  of  enclosed  land  fronting  the  shore. 
It  appeared  that  the  inhabitants  had  been  accustomed  to  pass  and 
repass  along  this  shore,  and  at  high  tide  had  been  in  the  habit  of 
going  upon  this  tract  of  land  in  question,  but  had  not  crossed  in  any 
defined  track.  The  shore  itself  is  not  a  highway  and  presumably  not 
a  street.  See  Llandudno  Urban.  District  Council  v.  Woods.  [  1899]  2  Ch. 
705  ;  63  J.  P.  775  ;  68  L.  J.  Ch.  623  ;  81  L.  T.  (n.s.)  170  ;  48  W.  R.  43. 
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Metropolitan  Building  Act,  1855,  may  be  referred  to,  but  it  throwH  ^^^^^^ 
little,  if  any,  light  on  the  construction  of  the  text.  Street  in' 

The  Metropolifan  Board  of  lForZ;.s  Y.NdtJiau  (1885),  50  J.  P.  502  ;  metropolis. 
54  L.  T.  (N.s.)  423  ;  34  W.  R.  1G4  ;  2  T.  L.  E.  112,  decided  with 
reference  to  the  same  Act,  shows  that  there  may  be  a  place  with 
houses  on  both  sides,  which  is,  nevertheless,  not  laid  out  as  a  street 
within  the  meaning  of  that  Act.  In  that  case  artizans'  dwellings 
had  been  erected  opening  into  an  approach  one  hundred  feet  long 
and  sixteen  feet  wide,  entered  from  a  public  street  through  a 
gateway  ten  feet  wide,  over  which  one  of  the  buildings  was  carried. 
A  roadway  had  previously  existed  on  the  site,  with  warehouses 
abutting  thereon,  and  the  gateway  included  the  site  of  a  former 
gateway  which  had  been  pulled  down  and  altered  to  a  greater 
width.  The  approach  did  not  afford  communication  with  any 
other  public  street,  and  was  for  the  sole  use  and  convenience  of 
the  tenants  of  the  dwelling,  to  the  exclusion  of  the  public,  no 
right  of  way  having  ever  been  dedicated  to  the  public.  It  was 
held  that  the  approach  had  not  been  laid  out  "  as  a  street  for  foot 
traffic  only."  See  also  Daw  v.  London  County  Council  (1890), 
64  J.  P.  502  ;  59  L.  J.  M.  C.  112  ;  62  L.  T.  (n.s.)  937  ; 
6  T.  L.  R.  289  ;  London  County  Council  v.  Davis  (1895),  59  J.  P. 
583  ;  64  L.  J.  M.  C.  212  ;  43  W.  R.  574.  All  these  decisions 
were  considered,  and  Wood  v.  London  County  Coimcil  (1895), 
59  J.  P.  615  ;  64  L.  J.  M.  C.  276  ;  73  L.  T.  (n.s.)  313  ;  44  W.  R. 
144,  was  overruled,  in  Armstrong  \.  London  County  Council,  [1900] 
1  Q'.B.416  ;  64  J.  P.  197;  69  L.  J.  Q.  B.  267  ;  81  L.  T.  (n.s.)  638  ; 
48  W.  R.  367.  In  that  case  the  appellant  commenced  to  erect 
buildings  on  a  piece  of  land  belonging  to  him.  According  to  the 
plan  the  buildings  were  to  consist  of  blocks  of  flats  erected  in  a 
quadrangle  form  with  an  ornamental  garden  in  the  centre  of  the 
quadrangle  formed  by  the  blocks.  The  approach  was  to  be  by 
means  of  a  carriageway  running  round  the  garden.  Upon  each 
side  of  the  carriageway  blocks  were  to  be  erected.  Each  of  the 
blocks  was  to  have  a  separate  entrance  from  the  carriageway. 
The  appellant  did  not  propose  to  dedicate  any  public  right  of  way 
over  the  land  to  the  use  of  the  public,  but  intended  to  erect  gates 
at  the  entrance  to  the  approach,  and  to  keep  a  porter  there  to 
open  the  gates  when  necessai-y  to  allow  persons  going  to  and  from 
the  flats  to  pass,  and  the  carriageway  was  to  be  for  the  use  of  the 
tenants  of  the  flats  and  of  persons  visiting  them.  It  was  held  that 
the  appellant  had  commenced  to  lay  out  or  form  a  street  within 
the  meaning  of  the  similar  definition  in  the  London  Building  Act, 
1894.  The  decision  in  Armstrong  v.  London  County  Council,  supni, 
was  followed  and  applied  in  London  Comity  Council  v.  Davis  (1904), 
68  J.  P.  520  ;  91  L.  T.  555  ;  2  L.  G.  R.  1065. 

The  word  street  as  used  in  the  Metropolis  Management  Acts  is 
defined  in  words  similar  to  those  in  s.  4  of  the  Public  Health  Act, 
1875.  For  a  case  in  which  the  term  was  interpreted  with  reference 
to  the  definition,  Hampstead  Vestry  v.  Floopel  (1885),  15  Q.B.D. 
652  ;  49  J.  P.  741  ;  54  L.  J.  M.  C.  147  ;  33  W.  R.  903  ;  and  see 
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Sect.  141.    Hampstead  Vestri/  v.  CUton  (188G),  12  App.  Cas  1  •  51  J  P  340  • 
5G  L.  J.  Q.  B.  225  ;  56  L.  T.  (n.s.)  1  ;  35  W.  R.  505. 

A  space  of  ground  from  thirty-three  to  fifty-eight  feet  wide 
between  the  footway  and  the  carriageway,  which  had  always  been 
used  by  the  inhabitants  of  the  houses  facing  it  for  placing  carriages 
on  and  the  like,  paying  a  small  rent  for  such  user  to  the  owner  of 
tlie  soil,  but  which  had  always  been  used  by  the  public  for  passage, 
subject  only  to  the  user  by  the  inhabitants  of  the  houses,  was  held 
not  to  be  part  of  a  street,  having  been  only  partially  dedicated  to 
the  public  (Le  Neve  v.  Vestnj  of  Mile  End  Old  Town  (1858), 
8  El.  &  Bl.  1054  ;  22  J.  P.  657  ;  27  L.  J.  Q.  B.  208  ;  22  Jur.  660). 
Cul-de-sac.  A  cul-de-sac  may  be  a  street  and  public  highway  {Souch  v.  East 
London  Rail.  Co.  (1873),  L.  R.  16  Eq.  108  ;  37  J.  P.  644  ; 
42  L.  J.  Ch.  477  ;  21  W.  R.  590  ;  Att.-Gen.  v.  Richmo7id  Cor- 
poration (1903),  68  J.  P.  73  ;  89  L.  T.  700  ;  2  L.  G.  R.  628). 
In  Att.-Gen.  v.  Aiitrobus,  [1905]  2  Ch.   188;  69  J.  P.  141; 

74  L.  J.  Ch.  599  ;  92  L.  T.  790  ;  21  T.  L.  R.  471  ;  3  L.  G.  R.  1071, 
Farwell,  J.,  said  that  in  no  case  has  mere  user  by  the  public 
been  held  sufficient  to  constitute  a  dedication  to  the  public 
of  a  cul-de-sac,  ahd  this  dictum  was  cited  with  approval  by 
Kekewich,  J.,  in   Whitehouse   v.  Hurjh,   [1906]    1  Ch.  253  ; 

75  L.  J.  Ch.  154  ;  54  W.  R.  294  ;  22  T.  L.  R.  89  ;  affirmed, 
[1906]  2  Ch.  283  ;  75  L.  J.  Ch.  677  ;  95  L.  T.  175  ;  22  T.  L.  R. 
679.  So  also  a  highway,  one  end  of  which  has  been  legally 
stopped,  may  still  be  a  highway  {R.  v.  Burney  (1875),  39  J.  P.  599). 
But  a  way  ceases  to  be  a  public  highway  when  the  access  to  it  at 
either  end  has  become  impossible  by  reason  of  the  legal  stopping 
up  of  ways  leading  to  it  {Bailey  v.  Jainleson  (1876),  1  C.  P.  D.  329  ; 
40  J.  P.  486  ;  34  L.  T.  (n.s.)  62  ;  24  W.  R.  456). 

Bridges.  See  Arnell  v.  Regent's  Canal  Co.  (1852—1854),  12  C.  B.  697  ; 

14  C.  B.  564,  as  to  how  far  a  canal  bridge  was  brought  within  the 
terms  of  a  local  Paving  Act.  When  a  street  passes  over  a  canal 
by  a  bridge,  the  bridge  may,  for  some  purposes,  be  deemed  to  be  a 
street  {per  Wightman,  J.,  in  Beaver  v.  Mayor,  etc.  of  Manchester 
(1857),  26  L.  J.  Q.  B.  311).  When  a  street  is  carried  over  a  railway 
by  means  of  a  bridge,  it  is  only  the  street,  and  not  the  bridge  itself, 
which  vests  in  the  local  authority  under  s.  149  of  the  Public  Health 
Act,  1875  {Great  Eastern  Rail.  Co.  v.  Hackney  District  Board  of 
Works  {per  Lord  Watson)  (1883),  8  App.  Cas.  687  ;  48  J.  P.  52; 
52  L.  J.  M.  C.  105  ;  49  L.  T.  (n.s.)  509  ;  31  W.  R.  769). 

A  county  bridge  is  one  the  duty  of  repairing  which  is  cast  by 
law  on  the  inhabitants  of  the  county  at  large.  This  duty  extends 
to  every  public  bridge  erected  before  1803,  unless  it  is  transferred 
to  some  persons  or  person  or  corporation  by  custom,  prescription, 
or  tenure  of  land.  See  hereon  Att.-Gen.  v.  West  Riding  County 
Council  (1903),  67  J.  P.  173.  Bridges  built  since  1803  are  not 
repairable  by  the  county  unless  they  have  been  erected  in  com- 
pliance with  43  Geo.  3,  c.  59,  s.  5,  or  have  been  declared  to  be  so 
repairable  pursuant  to  41  &  42  Yict.  c.  77,  s.  21. 


DuFiNiTiONS — ^Premises. 


The  Act  expressly  calls  places  streets  whether  they  are  public  Sect.  141. 
property  or  private  property,  and  whether  the  public  have  any 
rights  over  them  or  not  (  pev  Jessk i.,  M.R.,  in  Taylor  v.  CorimxtUon  - 
of  Oldham  (187G),  4  Ch.  D.,  at  p.  407  ;  40  L.  J.  Ch.  105  ;  35  L.  1. 
G96  ;  25  W.  R.  303).  And  see  Midland  Rail.  Co.  v.  Watton,  supni ; 
Hiliv.  Wallamj  Local  Board,  supra;  Armalrong  v.  London  County 
Council,  supra. 

(d)  The  Interpretation  Act,  1889,  provides  that  in  every  Act 
passed  after  the  year  1850,  the  expression  "land"  shall,  unless 
the  contrary  intention  appears,  include  messuages,  tenements  and 
hereditaments,  houses  and  buildings  of  any  tenure. 

The  above  definition  of  premises  is  wider  than  in  any  previous 
Act.  Compare,  for  example,  the  definition  in  the  Public  Health 
Act,  1875. 

It  is  not  clear  whether  the  term  "premises"  will  include  a 
church.  See  Angell  v.  Paddington  {Vestry  of)  (1868),  L.  R. 
3  Q.  B.  714  ;  9  B.  &  S.  496;  32  J.  P.  742  ;  37  L.  J.M.  C.  171  ; 
Wright  V.  Ingle  (1885),  16  Q.  B.  D.  379  ;  55  L.  J.  M.  C.  17  ; 
34  W.  R.  221. 

In  Metropolitan  Water  Board  v.  Paine,  [1907]  1  K.  B.  285  ; 
71  J.  P.  63  ;  76  L.  J.  K.  B.  151  ;  96  L.  T.  63  ;  23  T.  L.  R. 
55  ;  5  L.  G-.  R.  227,  the  meaning  of  the  word  "  premises,"  as  used 
in  a  local  Act,  was  discussed. 

(e)  The  extension  of  the  meaning  of  the  word  "house"  does  not 
apply  to  every  case  in  which  the  expression  is  used  throughout 
the  Act.  Thus,  it  does  not  apply  for  purposes  of  the  definition  of 
"house  refuse"  {post)  {Loiidon  and  Provincial  Laundry  Co.  v. 
Willesden  Local  Board,  [1892]  2  Q.  B.  271  ;  56  J.  P.  690  ; 
67  L.  T.  (N.s.)  499  ;  40  W.  R.  557). 

There  is  no  definition  of  a  "house  "  here, but  only  an  extension  "House" 
of  the  term.  Reference,  therefore,  may  be  made  to  the  cases  generally, 
upon  the  parliamentary  and  municipal  franchises,  and  upon  settle- 
ment under  the  Poor  Law,  for  illustration  of  the  word  "house." 
Prima  facie  a  house  means  a  dwelling-house  {Surman  v.  Darley 
(1845),  14  M.  &  W.  181)  ;  or  a  building  calculated  to  be  used  as 
such  {Nunn  v.  Denton  (1845),  8  Scott  N.  R.  794  ;  Daniel  v.  Coul- 
sting,  ib.  949)  ;  but  the  above  interpretation  extends  the  significa- 
tion, and  it  is  presumed  that  the  term  would  signify  any  building 
in  which  persons  are  employed.  It  has  recently  been  decided 
that  it  is  a  question  of  fact  whether  particular  premises  are  a 
"house"  within  s.  62  of  the  Public  Health  Act,  1875.  See 
Wootten  V.  Bishop  (1907),  71  J.  P.  384. 

Buildings  used  as  places  of  business,  in  which  no  one  slept,  and  Business 
which  were  originally  occupied  as  dwelling-houses  and  had  been  premises, 
converted  into  business  premises,  and  which  were  capable,  with 
slight  internal  alterations,  of  being  fitted  for  use  as  dwelling- 
houses,  were  held  to  be  "houses  "  within  the  meaning  of  a  local 
Act  {Lerdn  and  Others  v.  End,  [1906]  A.  C.  299  ;  70  J.  P.  268  ; 
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94 


Note. 
Day  schools. 


L.  T.  049  ;  54  W.  R.  606  ;  22  T.  L.  R, 

see  also  Lewln  v.  Neioten  (1904),  08  J.  P. 


Cliurclies  and 
chapels. 


Toll-house. 


House  and 
curtilage. 


75  L.  J.  K.  B.  47.3  ; 
504  ;  4  L.  G.  R.  618 
164  ;  90  L.  T.  160  ;  20  T.  L.  R.  206). 

A  day  school  where  there  were  no  boarders  and  where  none  of 
the  members  of  the  staff  resided,  and  in.  which  only  two  maid- 
servants dwelt,  was  held  to  be  a  house  within  s.  91  (5)  of  the 
Public  Health  Act,  1875  {Wimhledon  Urban  Diatricl  Council  v. 
HasU?u/.,  (1902),  67  J,  P.  45  ;  87  L.  T.  118). 

A  church  was  held  not  to  be  a  house  in  Anrjell  v.  Paddinqton 
Vestry  (1868),  L.  R.  3  Q.  B.  714  ;  9  B.  &  S.  496  ;  32  J.  P.  742  ; 
37  L.  J.  M.  C.  171.  Biit  this  case  had  reference  to  the  section  of 
the  Metropolis  Management  Act,  1862,  which  renders  the  owner 
of  a  house  liable  for  the  expenses  of  paving,  etc.  A  church  may 
be  a  house  within  the  meaning  of  a  byelaw  or  order  prescribing 
a  building  line  {per  Malins,  V.-C,  in  Coriioration  of  Folkestone  v. 
Woodward  (1872),  L.  R.  15  Eq.  159  ;  42  L.  J.  Ch.'782  ;  27  L.  T. 
(n.s.)  574  ;  21  W.  R.  97).  A  dissenting  chapel  was  held  to  be  a 
house  within  the  meaning  of  the  Metropolis  Management  Acts 
(Caiger  v.  Vestry  of  St.  Man/,  Islington  (1881),  45  J.  P.  570  ; 
50  L.  J.  M.  C.  59  ;  44  L.  T.  (n.s.)  605  ;  29  W.  R.  538).  The 
ground  of  this  decision  was  that  the  chapel  had  not  been  conse- 
crated, and  thus  dedicated  to  permanent  and  unalterable  uses. 
This  decision  was  followed  in  Wright  v.  Lujle  (1885),  16  Q.  B.  D. 
379  ;  50  J.  P.  436  ;  55  L.  J.  M.  C.  17';  54  L.  T.  (n.s.)  511  ; 
34  W.  R.  221.  There  it  was  held  that  the  word  "  house  "  includes 
every  building  which  is  capable  of  being  used  as  a  human  habita- 
tion. If  a  building,  which  is  physically  capable  of  being  so  used, 
is  prevented,  either  by  common  law  or  by  statute,  from  ever  being 
put  to  such  a  use,  it  is  exempted  from  the  liability  to  contribute 
to  the  expense  of  paving  a  street  in  the  metropolis.  Thus,  a 
consecrated  church  of  the  Established  Church  of  England  is 
exempted,  because,  by  reason  of  its  consecration,  it  becomes,  by 
the  common  law,  for  ever  incapable  of  being  used  as  a  habitation 
for  man.  But  a  leasehold  chapel,  vested  in  trustees,  in  trust  to 
permit  it  to  be  used  as  a  place  of  religious  worship  for  Wesleyans, 
is  a  house,  because,  by  the  consent  of  the  landlord,  the  trustees, 
and  the  cestuis  qui  trustent,  the  trust  may  at  any  moment  be  put 
an  end  to.  And  see  the  note  to  the  definition  of  the  expression 
"  owner,"  post. 

The  word  "house"  under  the  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  63),  was  held  to  apply  to  a  toll-house  on  a  turn- 
pike road  (Timstall  Turnpike  Roads  (Trustees  of)  v.  Lovmdes  (1856), 
20  J.  P.  374). 

In  Holey.  Commissioners  of  Milton  (1867),  31  J.  P.  804,  it  was 
held  that  buildings  and  yards  used  for  purposes  of  business  did 
not  come  within  the  description  of  "  house  "  (for  the  purposes  of 
a  rate  made  under  a  local  Improvement  Act),  unless  they  Avere 
also  within  the  curtilage  of  the  house  ;  but  that  gardens  or 
,  orchards,  subordinate  to  the  occupation  of  the  house  as  a  residence, 
and  occupied  with  the  house  as  ancillary  thereto,  were  so  included 
within  the  word  "  house."    Therefore,  a  mill  which  opened  into 
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a  yard  adjoining  a  house,  and  which  had  internal  communication   Sect.  141. 
with  the  outbuilding  and  house,  was  hold  to  be  part  of  the  house  t^^^ 
and  properly  included  in  the  rates. 

A  publichouse  was  bounded  on  one  side  by  a  street,  and  in 
front  by  a  vacant  piece  of  ground  not  fenced  off  from  the  street, 
and  separated  from  the  house  only  by  a  narrow  foot  pavement 
also  without  fence,  which  was  ordinarily  used  by  the  public  as  a 
thoroughfare,  though  sometimes  closed.  The  piece  of  land  had 
been  treated  as  passing  to  the  lessee  by  every  demise  of  the  public- 
house  since  1802  ;  it  was  used  by  customers  of  the  publichouse, 
and  it  furnished  the  only  means  of  approach  for  vehicles  to  the 
front  of  the  house.  It  was  held  that  the  piece  of  land  came 
within  the  definition  of  a  curtilage,  and  Avas  part  of  the  house 
within  the  meaning  of  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  s.  92  {Mar son  v.  Lo7iclo7i,  Chatham  and  Dover 
Mail.  Co.  (1868),  L.  E.  6  Eq.  101,  following  Lord  Robert 
Grosvenor  v.  Humpsiead  Junction  Bail.  Co.  (1857),  1  De.  G.  &  J. 
446).  See  also,  as  to  the  meaning  of  the  word  curtilage,  Asquith  v. 
(rri/fin  (1884),  48  J.  P.  724  ;  Filhrow  v.  St.  Leonard'.'^,  Shoreditch 
{Vednj  of),  [1895]  1  Q.  B.  4.33  ;  59  J.  P.  68  ;  64  L.  J.  M.  C. 
130  ;  72  L.  T.  (n.s.)  135  ;  43  W.  E.  342  ;  11  T.  L.  R.  178. 
See  also  St.  Martin's  (Vestry  of)  v.  Bird,  [1896]  1  Q.  B.  428  ;  60  J.  P. 
52  ;  64  L.  J.  Q.  B.  230  ;  71  L.  T.  (n.s.)  868  ;  43  W.  E.  194. 

In  Wright  v.  Wallasey  Local  Board  (1887),  18  Q.  B.  D.  783  ; 
52  J.  P.  4  ;  56  L.  J.  Q.  B.  259  ;  3  T.  L.  R.  525,  it  was  held  that 
the  word  "  house  "  in  s.  10  of  the  Cemeteries  Clauses  Act,  1847 
(10  &  11  Yict.  c.  65),  did  not  include  the  curtilage. 

In  R.  V.  JJ.  of  Warwichshire  (1851),  17  L.  T.  (o.s.)  183,  a 
coach-house  land  stables  adjoining,  and  occupied  with  a  dwelling- 
house,  and  forming  part  of  the  same  premises,  were  held  to  be 
part  of  the  "  house  "  within  the  meaning  of  a  local  Paving  Act. 

As  to  what  constitutes  a  dwelling-house,  see  Lawso?i  v.  Fraser  Dwelling- 
(1881),  8  L.  E.  Ir.  55,  where  premises  used  as  a  corn  store  and  house, 
kiln,  part  of  which  had  formerly  been  used  as  a  dwelling-place,  and 
in  which  the  respondent  occasionally  slept,  were  held  to  be  a 
dwelling-house.  A  public  building  in  the  nature  of  an  hotel  for 
poor  men  (Rowton  House)  was  held  not  to  be  a  "  dwelling-house 
to  be  inhabited,  or  adapted  to  be  inhabited,  by  persons  of  the 
working  class"  {London  County  Council  v.  Davis,  and  Londo}i  County 
Council  V.  Roioton  Houses,  Limited  (1897),  62  J.  P.  68  ;  77  L.  T. 
(x.s.)  693).  See  also  Chester  Waterioorks  Co.  v.  Chester  Union  (1907), 
71  J.  P.  133  ;  96  L.  T.  566  ;  23  T.  L.  E.  245  ;  5  L.  G.  E.  215, 
where  upon  the  construction  of  a  local  Waterworks  Act  and  the 
Waterworks  Clauses  Acts,  a  workhouse  was  held  to  be  a  dwelling- 
house.  The  decision  of  the  King's  Bench  Division  was  afl&rmed  on 
appeal  on  this  point.  See  (1908),  72  J.  P.  121  ;  98  L.  T.  701  ; 
24  T.L.  E.  301  ;  6  L.  G.  E.  446  ;  and  Frederick  v.  Bocjnnr  Water 
Co.,  [1909]  1  Ch.  149  ;  72  J.  P.  501  ;  78  L.  J.  Ch.  40  ;  25  T.  L.  R. 
.".1  ;  53  Sol.  J.  31. 

(/)  "Building"  is  a  word  of  wider  signification  than  "house."  See  "Building" 
TuKNER,  L. J.,  in  Grosvenor  v. HampsteadJu7iciion  Rail.  Co.,  supra,  generally. 
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Sect.  141.       In  B.  v.  Grerjory  (18.3.S),  .3  L.  J.  M.  C.  25,  an  open  shop  roofed 

^   in,  connecting  the  shop  front  with  a  newly-built  house,  was  held  to 

NoTK.  a  building  within  the  meaning  of  an  Act  which  prohibited  the 

bliops.  erection  of  buildings  within  a  given  distance  from  a  roadway. 

An  erection  made  of  wood,  30  feet  long  and  I'd  feet  wide,  was 
brought  along  the  streets  on  wheels  and  put  at  the  corner  of  a  new 
street.  It  had  spouts  and  a  down  corner,  had  a  supply  of  gas,  and 
was  used  as  a  butcher's  shop  : — Held,  that  it  was  a  new  building 
{Richardson  v.  Brown  (1885),  49  J.  P.  661). 

Element  of         In  Stevens  v.  Gonrlay  (1859),  7  C.  B.  (x.s.)  99  ;  1  F.  &  F.  498  ; 

permanency.    29  L.  J.  C.  P.  1  ;  1  L.  T.  (n.s.)  3.3  ;  8  W.  E.  85  ;  6  Jur.  (n..s.) 

147,  a  wooden  structure,  intended  to  be  used  as  a  shop,  of  con- 
siderable size  and  likely  to  last  for  some  time,  resting  on  joists, 
but  having  no  fastenings  or  foundations  in  masonry,  and  capable 
of  being  lifted  from  the  ground,  was  held  to  be  a  building  within 
18  &  19  Yict.  c.  122.  In  Poplar  Board  of  Works  v.  K7iight  (1858), 
El.  B.  &  E.  408  ;  28  L.  J.  M.  C.  37  ;  5  Jur.  (x.s.)  196,  it  was 
held  that  a  house  simply  built  on  the  surface  of  the  ground,  without 
any  foundations  in  the  ordinary  sense,  was  nevertheless  a  building 
within  18  &  19  Vict.  c.  120,  s.  204,  which  prohibited  the  erection 
of  buildings  over  sewers.  In  Morisli  v.  Harris  (1865),  L.  R.  1  C.  P. 
155  ;  35  ii.  J.  C.  P.  101  ;  13  L.  T.  (n.s.)  762  ;  14  W.  R.  479  ; 
12  Jur.  (n.s.)  627,  a  structure  built  of  stone,  having  four  walls  and 
a  door,  which  was  used  by  the  tenant  for  keeping  guano  and  other 
manures,  which  he  used  on  adjoining  land,  w^as  held  to  be  a 
building  within  the  Reform  Act,  1832  (2  &  3  Will.  4,  c.  45),  s.  27  ;  but 
the  term,  as  used  in  that  Act,  does  not  include  everything  which 
can  be  called  a  building  ;  "it  ought  to  be  in  some  degree  adapted 
both  to  be  used  by  man,  either  for  residence  or  for  the  industry  to 
which  the  statute  relates,  and  also  to  have  the  degree  of  durability 
which  is  included  in  the  idea  of  building"  {per  Erle,  C.J.,  in 
Pov.ell  y.Boraston  (1865),  18  C.  B.  (n.s.)  175;  29  J.  P.  550  ; 
34  L.  J.  C.  P.  73  ;  11  L.  T.  (n.s.)  734  ;  13  W.  R.  465  ;  11  Jur. 
(N.s.)  160).  In  Watson  v.  Cotton  (1847),  5  C.  B.  51  ;  17  L.  J.  C.  P. 
68  ;  11  Jur.  1106  ;  2  Lut.  R.  C.  53,  decided  with  reference  to  the 
same  Act,  a  shed  described  as  standing  against  a  wooden  paling, 
but  not  fastened  thereto,  and  consisting  of  six  posts  put  into  the 
ground  supporting  a  tarpaulin,  which  formed  the  roof,  one  side 
being  boarded  up  with  boards  nailed  to  the  posts,  the  structure 
being  used  to  put  barrows  and  posts  into,  was  held  to  be  a 
building. 

Where  a  bedroom  had  been  erected  in  place  of  a  conservatory, 
the  external  wall  of  the  house  having  been  raised  for  the  purpose, 
and  the  justices  upon  a  summons  for  making  an  addition  to  an 
existing  building  without  complying  with  certain  byelaws,  held 
that  there  was  no  addition  to  an  existing  building  on  the  ground 
that  the  bedroom  occupied  no  more  space  than  the  conservatory 
did,  the  court  sent  back  the  case  to  the  justices,  holding  that  this 
fact  was  not,  ^jer  se,  conclusive  (Meadorvs  v.  Taylor  (1890), 
24  Q.  B.  D.  717  ;  54  J.  P.  757  ;  59  L.  J.  M.  C.  99  ;  62  L.  T. 
(n.s.)  658). 
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In  Boxces  v.  Low  (1870),  L.  E.  9  Eq.  G36,  a  vinery  attached  to    Sect.  141. 
a  wall  was  held  to  be  a  building.    But  a  conservatory,  15  feet  long  ^^^^ 
by  9  feet  deep,  constructed  of  wood  and  glass  without  any  heating  Oongervatory. 
appai-atus  and  built  against  the  side  of  a  house,  was  held  not  to  be 
a  building  within  the  meaning  of  a  byelaw  requiring  buildings  to 
be  erected  of  stone,  brick,  etc.  (Hibbert  v.  Acton  Local  Board 
(1889)  5  T.  L.  R.  274).    A  greenhouse  is  a  building  within  the 
meaning  of'  the  Prescription  Act,  1832  (CUford  v.  Holt,  [1899] 

1  Ch.  698  ;  63  J.  P.  22  ;  68  L.  J.  Ch.  332  ;  80  L.  T.  (n.s.)  48). 
Whether  a  high  wall  is  a  building,  qucere.    It  was  considered  Walls 

by  Lord  Hatherley,  in  Child  v.  Douglas  (1854),  Kay,  560  ; 
5  De  G  M.  &  G.  739,  that  a  dwarf  wall  forming  a  fence  was  not. 
See  Weston  v.  Arnold  (1873),  L.  R.  8  Ch.  1084  ;  43  L.  J.  Ch.  123  ; 
22  W.  R.  284,  in  reference  to  a  party- wall.  A  local  Act  prohibited 
the  erection  of  all  houses  "and  every  other  building  whatever," 
within  30  feet  of  the  centre  of  a  road  :—Eeld,  by  the  Court  of 
Session  in  Scotland  (Lord  Young  diss.)  that  this  prohibition  did 
not  apply  to  a  parapet  wall  1  foot  in  height  surrounded  by  a 
railing  5  feet  3  inches  in  height  {Particle  (Commissioners  of)  v. 
Great  Western  Steam  Laundry  (1886),  13  Ct.  of  Sess.  Cas.  (4th 
ser.)  500).  As  to  whether  fence  walls  of  a  canal  being  erected 
in  a  public  place  constituted  a  p«JZic  building,  seeArJiell  v.  Regent's 
Canal  Co.  (1852—1854),  12  C.  B.  697  ;  14  C.  B.  564.  In  Ellis  v. 
Flumstead  Board  of  Works  (1893),  57  J.  P.  359  ;  68  L.  T.  (n.s.) 
291  ;  41  W.  R.  496  ;  5  R.  237,  it  was  held  that  a  wall,  9  inches 
thick  and  7  feet  8  inches  high  above  the  level  of  the  ground,  and 
14  inches  thick  below  that  level  and  20  feet  long,  was  a  building, 
structure,  or  erection  within  s.  75  of  the  Metropolis  Management 
Amendment  Act,  1862  (25  &  26  Vict.  c.  102),  not  being  merely 
required  as  a  boundary  wall  or  fence.  But  the  question  depends 
on  the  height  of  the  wall  and  the  purpose  for  which  it  is  built. 
The  forecourt  of  a  house  in  a  street  had  for  many  years  been 
bounded  on  the  side  nearest  the  street  by  a  dwarf  wall  between 

2  and  3  feet  high.  The  owner  pulled  down  the  dwarf  wall  and 
built  on  its  site  a  wall  1 1  feet  high,  which  was  used  as  a  screen  to 
exhibit  advertisements,  and  also  to  serve  as  a  boundary  to  the 
forecourt.  It  was  held  that  the  dwarf  wall  was  not,  but  that  the 
substituted  wall  was,  a  "  building,  structure,  or  erection  "  within 
the  meaning  of  the  same  section  (Lavy  v.  London  County  Council, 
[1895]  2  Q.  B.  577  ;  59  J.  P.  630  ;  64  L.  J.  M.  C.  262  ;  73  L.  T. 
(N.s.)  106  ;  43  W.  R.  677). 

Movable  seating  consisting  of  tiers  of  platforms  capable  of  Platforms, 
accommodating  about  three  thousand  persons,  erected  from  time 
to  time  as  required  for  exhibitions  in  the  Agricultural  Hall,  was 
held  not  to  be  a  "building,  structure  or  work"  within  s.  145  of  the 
London  Building  Act,  1894  {Venner  v.  McDonnell,  [1897]  1  Q.  B. 
421  ;  61  J.  P.  181  ;  66  L.  J.  Q.  B.  273  ;  76  L.  T.  (n.s.)  152  ;  45  W.  R. 
267  ;  followed  in  Handover  v.  Meeson  (1903),  67  J.  P.  313). 

The  erection  of  hoardings  for  advertisements  was  held  to  be  a  Hoarding.'?, 
breach  of  a  covenant  not  to  erect  or  make  any  building  or  erection 
on  certain  demised  premises  {Pocock  v.  Gilhum  (1883),  1 C.  &E.  104). 
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Note. 


Temporary 
structores. 


But  see  Foster  v.  Fraser,  [1893]  3  Ch.  158  ;  57  J.  P.  G4G  ; 
(;3  L.  J.  Ch.  91  ;  69  L.  T.  (n.s.)  136  ;  42  W.  R.  11  ;  9  T.  L.  R. 
502  ;  3  E.  635.  In  Wood  v.  Cooim;  [1^94]  3  Ch.  671  ;  63  L.  J. 
Ch.  845  ;  71  L.  T.  (n.s.)  222  ;  43  W.  R.  201,  the  erection  of  a 
substantial  trellis-work  screen,  intended  to  be  permanent,  was  held 
to  be  a  breach  of  a  similar  covenant.  An  advertising  company 
surrounded  on  three  of  its  sides  a  piece  of  ground  with  boarded 
walls  or  hoardings  raised  to  a  height  of  from  13  to  19  feet.  These 
hoardings  were  stayed,  fastened  and  tied  together  and  strengthened 
on  the  inner  side.  The  space  enclosed  was  used  for  the  preparation 
of  wood  for  other  hoardings.  It  was  held  that  the  structure  was 
not  a  new  building  within  the  byelaws  (SlaiujUer  v.  SunderUuid 
{Mayor,  etc.  of)  (1891),  55  J.  P.  519  ;  60  L.  J.  M.  C.  91  ;  65  L.  T. 
(n.s.)  250  ;  7  T.  L.  R.  296).  In  Boyce  v.  Paddington  Borough 
Council,  [1903]  1  Ch.  109  ;  67  J.  P.  23  ;  72  L.  J.  Ch.  28  ;  87  L.  T. 
564  ;  51  W.  R.  109,  Buckley,  J.,  held  that  a  screen  propo.sed  to 
be  put  up  upon  a  disused  churchyard  managed  as  an  open  space, 
for  the  purpose  of  preventing  an  adjoining  lando^vner  from 
acquiring  by  prescription  a  right  to  access  of  light  to  windows  of 
his  houses  overlooking  the  churchyard,  would  not  be  a  building 
within  s.  5  of  the  Metropohtan  Open  Spaces  Act,  1881,  and  s.  3  of 
the  Disused  Burial  Grounds  Act,  1884.  The  Court  of  Appeal 
reversed  this  decision  (see  [1903]  2  Ch.  557  ;  68  J.  P.  49  ;  72  L.  J. 
Ch.  695  ;  89  L.  T.  383)  on  the  ground  that  in  erecting  the  screen 
the  council  would  be  holding  and  administering  the  ground  other- 
wise than  for  the  purpose  of  its  enjoyment  by  the  public  in  an 
open  condition  and  for  no  other  purpose,  as  prescribed  by  s.  6  of  the 
Metropolitan  Open  Spaces  Act,  1881.  The  House  of  Lords  reversed 
the  decision  of  the  Court  of  Appeal  and  restored  that  of  Buckley,  J. 
(Paddinqton  Borough  Council  v.  Att.-Geu.,  [1906]  A.  C.  1  ;  70  J.  P. 
41  ;  75  L.  J.  Ch.  4  ;  93  L.  T.  673  ;  54  W.  R.  117  ;  4  L.  G.  R.  19). 

Three  caravans,  a  shooting  gallery  and  a  steam  roundabout  were 
held  not  to  be  "  structures  or  erections  of  a  movable  or  temporary 
character"  within  the  meaning  of  45  Yict.  c.  14,  s.  13  {Hall  v. 
Smallpiece  (1890),  54  J.  P.  710  ;  59  L.  J.  M.  C.  97).  _  So,  also,  a 
builder's  pay  office  constructed  of  wood  and  roofed  with  zmc  and 
placed  upon  iron  wheels  for  the  purpose  of  enabling  it  to  be 
wheeled  about  to  any  place  where  building  operations  were  bemg 
carried  on  (London  County  Council  v.  Pearce,  [1892]  2  Q.  B.  109  ; 
56  J.  P.  790  ;  66  L.  T.  (n.s.)  685  ;  40  W.  R.  543  ;  8  T.  L.  R. 
531)  ;  and  a  bungalow  constructed  of  wood  and  corrugated  iron 
and  erected  on  a  piece  of  land  for  the  purpose  only  of  exhibition 
and  sale  and  not  for  occupation  {London  County  Council  v.  Hum- 
phreys, [1894]  2  Q.  B.  755  ;  58  J.  P.  734  ;  63  K  J.  M  C.  215  ; 
71  L.  T.  (N.s.)  201  ;  43  W.  R.  13  ;  10  T.  L.  R.  594  ;  10  R.  533). 

Temporary  structures,  intended  to  be  used  for  storing  workmen's 
tools,  and  for  the  purpose  of  a  brick  kiln,  were  held  not  to  be 
buildings  within  the  meaning  of  byelaws  of  a  local  board 
{Fielding  v.  Rhyl  Improvement  Commissioners  (1878),  3  C.  r.  L». 
'^72  •  42  J.  P.  311).  So,  also,  a  wooden  weighing  machine  house 
open  for  the  use  of  the  public  during  the  summer  months,  erected 
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on  an  esplanade  at  the  seaside  as  a  shelter  for  a  weighing  machine,    Sect.  141. 

and  containing  also  a  table  and  two  chairs,  was  held  not  to  be  a  7 

new  building  within  the  meaning  of  byelaws  under  s.  157  of  the 

Public  Health  Act,  1875,  and  a  movable  wooden  refreshment 

stall  open  during  the  summer  months  in  the  same  locality  was 

likewise  held  not  to  be  a  new  building  {Southend-on-Sea  Corpora- 

.tion  V.  Archer;  Same  v.  Romanis  (1901),  65  J.  P.  292;  73  L.  J. 

K.  B.  328  ;  84  L.  T.  (n.s.)  264  ;  17  T.  L.  R.  15  ;  and  see  DuUin 

Corporation  v.  Irinli  Church  Missions,  [1901]  2  I.  E.  387).  Again, 

a  portable  theatre  constructed  of  wood,  and  erected  for  a  short 

period  only,  where  the  intention  of  the  proprietor  was  to  move  to 

another  locality  within  a  short  time,  was  held  not  to  be  a  "  building  " 

within  the  meaning  of  the  Public  Health  Act,  1875,  s.  157,  or  of 

byelaws  framed  in  pursuance  of  that  section  (Neiuell  v.  OrmsJcirk 

Urban  District  Council  (1907),  71  J.  P.  119). 

A  covenant  in  a  purchase  deed  provided  that  buildings  should  Bay  windows 
not  be  erected  beyond  a  given  line  of  frontage.    It  was  held  that 
bay  windows  projecting  beyond  the  line,  and  carried  from  the 
foundation  up  to  the  roof,  were  buildings  within  the  meaning  of 
the  covenant  {Lord  Manners  v.  Johnson  (1875),  1  Ch.  D.  673). 

The  word  building  is  not  restricted  to  erections  above  the  Subterranean 
surface  of  a  street.  Thus,  arches  over  which  a  roadway  was  made,  buildings, 
and  which  were  used  as  storehouses,  were  held  to  be  buildings 
within  s.  7  of  the  Gasworks  Clauses  Act,  1847  (Thompso)i  v. 
Sunderland  Gas  Co.  (1877),  2  Ex.  D.  429  ;  42  J.  P.  198  ;  46  L.  J. 
Ex.  710  ;  37  L.  T.  (n.s.)  30  ;  25  W.  R.  809).  So,  also,  street 
boxes  for  electric  lighting  purposes  were  held  to  be  buildings, 
structures  or  works  within  s.  145  of  the  London  Building  Act, 
1894  (WJiitechapel  District  Board  of  Works  v.  Croio  (1901),  65  J.  P. 
549  ;  84  L.  T.  (n.s.)  595  ;  Charing  Cross  and  Strand  Electricity 
Supphj  Corporation  v.  Woodthorpe  (1903),  67  J.  P.  286  ;  88L.T.  772). 

Two  covered  storage  reservoirs  constructed  on  behalf  of  the 
Metropolitan  Water  Board  were  held  to  be  structures  or  buildings 
to  which  the  duties  of  the  district  surveyor  extended  within  the 
London  Building  Act,  1894  {Moran  v.  Marsland,  [1909]  1  K.  B. 
744 ;  73  J.  P.  114  ;  78  L.  J.  K.  B.  346  ;  100  L.  T.  374  ;  25  T.  L.  R. 
235  ;  7  L.  G.  R.  493). 

(17)  This  definition  is  the  same  as  that  of  an  occupier  in  52  &  Master. 
53  Vict.  c.  72,  s.  16.    The  word  "  master  "  has,  in  most  instances, 
been  substituted  for  "  occupier  "  throughout  this  Act. 

(/i)  These  definitions  are  important  for  the  purposes  of  the  con-  House  refuse ; 
struction  of  ss.  29 — 36  of  this  Act.  The  following  decisions  on  trade  refuse  ; 
the  earlier  Acts  may  be  noticed  :  street  refuse. 

On  similar  words  in  57  Geo.  3,  c.  29,  ss.  59,  60,  it  was  held  that 
a  scavenger  was  only  entitled  to  remove  such  things  as  in  the 
contemplation  of  the  ovmer  were  rubbish  or  refuse,  and  as  he 
desired  to  dispose  of  in  that  character.  Therefore,  where  brewers, 
occupying  premises  in  parish  A.,  burnt  coals  there  in  the  process 
of  brewing,  and  when  they  were  partially  consumed  by  having 
passed  once  through  the  fires,  removed  them,  intermixed  with  the 
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Sect.  141.    dust  and  ashes  arising  from  tho  same  fires,  to  other  premises 

  occupied  by  them  in  parish  B.,  where  they  used  them  for  heating 

NoTi;.       -water  to  cleanse  their  casks,  it  was  held  that  the  scavenger  of  A  . 

was  not  entitled  to  claim  the  articles  so  removed  (Filbei/  v.  Cuinhf. 
(1837),  2  M.  &  W.  677). 

House  refuse  does  not  extend  to  dust  and  ashes,  the  exclusive 
produce  of  manufactories  {Lyndon  v.  ^^tundhridge  (1857),  2G  L.  J. 
Ex.  386  ;  29  L.  T.  (o.s.)  Ill  ;  2  H.  &  N.  4,5).  And  see  Law  v. 
Dodd  (1848),  17  L.  J.  M.  C.  65  ;  10  L.  T.  (o.s.)  286,  309  ;  1  Ex. 
845.  Ashes  arising  from  coals  burnt  in  the  furnace  of  a  steam 
engine  used  for  the  purpose  of  sawing  and  lifting  timber  and 
other  materials  for  carrying  on  the  business  of  a  piano  manufac- 
turer, were  held  not  to  be  house  refuse  in  Gay  v.  Cadhy  (1877), 
2  C.  P.  D.  391  ;  41  J.  P.  503  ;  46  L.  J.  M.  C.  260  ;  36  L.  T.  (n.s.) 
410.  The  local  authority  under  an  order  of  the  Local  Govern- 
ment Board  are  bound  to  remove  refuse  from  a  workhouse,  even 
though  such  workhouse  may  by  a  local  Act  be  rated  at  a  less  amount 
than  other  property  in  the  parish  or  district  {Guardians  of  Holboru 
Union  V.  Vestry  of  St.  Leonard's,  Shoreditch  (1876),  2  Q.  B.  D.  145  ; 
40  J.  P.  740  ;  46  L.  J.  Q.  B.  36  ;  35  L.  T.  (n.s.)  400  ;  25  W.  R.  40). 

The  local  authority  are  not  bound  to  remove  articles  improperly 
placed  in  a  dust-bin,  such  as  "  broken  glass,  shoes,  and  other 
things  which  it  might  not  be  convenient  otherwise  to  get  rid  of." 
"Where  such  articles  were  removed  and  were  afterwards  abstracted 
by  the  servants  of  a  metropolitan  vestry,  it  was  held  that  the 
contractor  for  the  removal  of  the  house  refuse  was  not  entitled  to 
compensation  in  respect  of  them  (Collins  v.  Vestry  of  Paddinr/ton 
(1879),  43  J.  P.  367  ;  48  L.  J.  Q.  B.  345  ;  40  L.  T.  (n.s.)  843  ; 
27  W.  R.  504). 

Clinkers  produced  in  the  furnaces  of  boilers  belonging  to  a 
hotel,  used  to  generate  steam  for  the  purpose  of  supplying  power 
for  the  electric  lighting  and  for  warming  and  cooking  and  other 
purposes  of  the  hotel,  are  not  refuse  of  a  trade  manufacture  or 
business,  and,  therefore,  the  scavengers,  under  18  &  19  Vict.  c.  120, 
s.  125,  corresponding  to  s.  30  of  this  Act,  were  held  bound  to 
remove  them  without  payment  {St.  Martin's  {Vestry  of)  v.  Gordon, 
[1891]  1  Q.  B.  61  ;  43  j.  P.  373  ;  60  L.  J.  M.  C.  37). 

Clinkers  produced  in  the  furnaces  of  boilers  belonging  to  a 
steam  laundry,  used  to  generate  steam  for  the  purpose  principally 
of  heating  the  water  used  in  the  business,  but  also  for  the  purpose 
of  warming  the  laundry,  are  not  "  house  refuse "  within  the 
meaning  of  s.  44  of  the  Pubhc  Health  Act,  1875  {London  and 
Provincial  Laundry  Co.  v.  Willesden  Local  Board,  [1892]  2  Q.  B. 
271  ;  56  J.  P.  696  ;  67  L.  T.  (n.s.)  499  ;  40  W.  R.  557). 

A  sanitary  authority  in  the  metropolis  refused  to  remove  from 
a  large  hotel  the  refuse,  consisting  of  ashes  from  the  grates, 
sawdust  strewn  on  the  kitchen  floors  for  the  sake  of  cleanliness, 
empty  bottles  and  tins  of  the  sauces  and  various  comestibles  used 
in  the  kitchen,  straw  packing-cases  for  bottles,  tea  leaves,  waste 
paper,  egg  shells,  lemon  peel,  the  general  dust  from  the  rooms 
and  staircases,  and  from  time  to  time  small  quantities  of  broken 
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crockeryware  and  glass,  on  the  ground  that  it  was  trade  refuse.  Sect.  141. 
The  Divisional  Court  held  that  the  refuse  was  ' '  house  refuse  within  ^^^^ 
s  30  of  this  Act,  and  that  the  authority  were  bound  to  remove  the 
same  without  payment  (Westminster  CorponUlon  v.  Gordon  Holds, 
Limited,  [1906]  2  K.  B.  39  ;  70  J.  P.  258  ;  75  J.  K^B.  438  ; 
94  L  T  (N  ^  )  521  •  22  T.  L.  R.  439  ;  4  L.  G.  R.  438).  Affirmed  on 
Another' ground  by  Court  of  Appeal,  [1907]  1  K^B  910  ;  71  J.  P. 
■m  ■  76  L  J.  K.  B.  482  ;  96  L.  T.  535  ;  23  T.  L.  R.  387  ;  5  L.  G.  R. 
?)45';  and  in  House  of  Lords,  [1908]  A.  C.  142  ;  72  J;P^201  ; 

77  L.  J.  K.  B.  520  ;  98  L.  T.  681  ;  24  T.  L.  R.  402  ;  6  L.  G.  R.  520. 
The  refuse  of  a  restaurant,  namely,  ashes,  clinkers,  coffee  grounds, 

e"g  shells,  dust  and  general  dirt,  small  quantities  of  broken  crockery, 
tea  leaves,  potato  parings,  scrapings  from  the  sink  and  sweepings 
from  rooms  is  "house  refuse"  within  s.  30  of  this  Act  and  not 
"  trade  refuse  "  within  s.  33.  If  the  refuse  to  be  removed  is  "house 
refuse"  in  character,  the  mere  fact  that  it  has  been  produced  m 
the  carrying  on  of  a  trade  does  not  make  it  "  trade  refuse  (J.Lyons  c5 
Co.  V.  Mayor,  etc.  of  London,  [1909]  2  K.  B.  588  ;  73  J.  P.  372  ; 

78  L.  J.  K.  B.  915  ;  101  L.  T.  206  ;  25  T.  L.  R.  636  ;  7  L.  G.  R.  811). 
See  the  meaning  given  to  the  term  "house  refuse"  in  the  City  of 

London  (Public  Health)  Act,  1902,  set  out  in  the  Appendix,  i;os«. 

(i)  This  definition  is  the  same  as  that  given  by  s.  4  of  the  Public  Owner. 
Health  Act,  1875.    It  is  also  the  same  as  that  contained  in  s.  250 
of  the  Metropolis  Management  Act,  1855. 

The  use  of  the  word  means  here  appears  to  be  restrictive,  and  Effect  of 
to  imply  that  what  follows  is  to  be  the  only  interpretation  of  the  "means." 
word  owner,  so  that  the  owner  of  the  fee  simple  who  has  let  the 
lands  upon  a  nominal  ground  rent  is  not  within  the  definition. 
See  Erelyn  v.  Wychcord,  Cook  v.  Montague,  Caudioell  v.  Hanson,  and 
Poplar  Board  of  Worlcs  v.  Love,  infra. 

By  s.  2  of  the  Nuisances  Removal  Act,  1855  (now  repealed),  the  Lessee  as 
word  owner  included  any  person  receiving  the  rent  of  the  property  owner, 
in  respect  of  which  the  word  was  used  from  the  occupier  of  such 
property,  on  his  own  account,  or  as  trustee  or  agent  for  any  other 
person.   A.  was  lessee  for  twenty-one  years,  at  a  rack-rent,  of  a  house 
and  shop  ;  he  occupied  the  shop  himself,  and  underlet  the  upper  part 
of  the  house  to  B.  as  a  yearly  tenant.    The  upper  part  was  shut 
off  from  the  shop,  and  A.  had  no  access  to  it.    There  was  a  privy 
in  the  upper  part  of  the  house,  which  the  nuisance  authority  took 
proceedings  to  abate,  as  a  nuisance  arising  from  a  defective  con- 
struction of  a  structural  convenience  ;  and  they  proceeded  against 
C,  who  received  the  rent  from  A.,  as  agent  for  A.'s  landlord  : — 
Held,  that  C.  was  not  owner,  as  he  did  not  receive  the  rent  from 
B.,  who  was  the  occupier  of  the  premises  on  which  the  nuisance 
arose,  and  of  which  A.  was  the  owner  (Cook  v.  Montague  (1872), 
L.  R.  7  Q.  B.  418  ;   37  J.  P.  53  ;  41  L.  J.  M.  C.  149).     It  is  to 
be  observed  that  the  words  "  from  the  occupier  of  such  property," 
which  occurred  in  the  Nuisances  Removal  Act,  are  not  in  the 
text.    And  it  appears  from  the  cases  cited  below  that  where  there 
are  intermediate  lessors,  and  the  rent  received  by  each  is  the 
same,  the  person  ultimately  receiving  the  rent  is  the  owner  ;  and 
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Sect.  141.  that,  on  the  other  hand,  a  lessor  receiving  from  his  lessee  more- 
rent  tlian  he  pays,  is  the  owner  within  the  meaning  of  this 
definition.  See  Wa/ford  v.  Hachney  Board  of  Works,  infra ; 
Truman,  ITaiihury,  Buxton  d-  Co.  v.  KerslaJce,  infra.  See  also 
Bowen  \.  James  (1882),  10  L.  R.  Ir.  2G.  In  Rice  v.  Whilt,  [1904] 
2  I.  R.  8,  parts  of  a  single  tenement  were  sublet  to  weekly  tenants 
by  one  F.,  who  herself  occupied  the  residue  of  the  tenement.  The 
annual  value  of  the  premises  under  the  Valuation  Acts  was  £.38. 
F.  was  lessee  for  a  term  of  thu-ty-one  years  at  a  yearly  rent  of 
£34.  The  rents  received  from  the  sub-tenants  amounted  in  all  to 
£107  a  year,  and  the  letting  value  of  the  rooms  retained  by  F.  was 
£19  per  year.  It  was  held  (following  and  applying  Boiven  v. 
James,  siqn-a)  that  F.  was  the  owner  of  the  premises  within  the 
meaning  of  the  Public  Health  (Ireland)  Act,  1878,  in  which  the 
definition  of  "  owner  "  is  practically  the  same  as  the  definition  of 
"owner"  in  this  Act.  See  also  Field  <Jj  Sons  v,  Souilrwarh  Borough 
Council  (1907),  71  J.  P.  240,  in  which  case  the  appellants,  who 
were  possessed  for  a  term  of  years  of  a  house  and  premises,  let 
them  to  one  J.  B.,  with  a  covenant  by  J.  B.  not  to  sublet  without 
their  consent.  J.  B.,  without  their  consent,  sublet  each  floor  to  a 
separate  tenant.  The  water  supply  of  the  house  would  have  been 
sufiicient  if  it  had  been  in  the  occupation  of  one  tenant,  but  the 
only  water  supply  available  for  the  tenant  of  the  top  floor  was  that 
provided  by  a  tap  in  the  yard.  It  was  held  that  no  order  could  be 
made  against  the  appellants  as  owners  under  s.  48  of  this  Act  to 
abate  the  nuisance  of  there  being  an  insufficient  supply  for  the  top 
floor,  since  it  could  not  be  treated  as  an  occupied  house  for  the 
purposes  of  s.  48,  as  the  words  "  occupied  house  "  in  that  section 
mean  a  "structure  as  let,"  and  since  even  if  it  could  be  so  treated, 
the  appellants,  not  being  in  receipt  of  the  rack-rent,  were  not  owners 
within  the  Act. 

Occupiers  By  s.  250  of  the  Metropolis  Management  Act,  1855  (18  & 

under  19  Yict.  c.  120),  "  owner"  is  defined  to  mean  the  person  for  the 

building  time  being  receiving  the  rack-rent  of  the  lands  or  premises  in 
agreements,  connection  with  which  the  said  word  is  used,  whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other  person,  or  who  would 
so  receive  the  same  if  such  lands  or  premises  were  let  at  a  rack- 
rent.  The  owier  of  houses  abutting  on  a  new  street  occupied  the 
land  under  a  building  agreement,  by  which  the  owner  of  the  land 
agi'eed  to  demise  to  the  owner  of  the  houses,  or  his  nominees,  the 
several  pieces  of  land  upon  which  he  was  to  build,  as  the  houses 
and  buildings  respectively  became  erected  and  covered,  for  eighty 
years,  at  the  rent  of  a  peppercorn  for  two  years,  and  of  sums 
increasing  every  year  up  to  £364  in  the  sixth  and  following  years. 
He  was  to  be  considered  as  holding  the  undemised  portion  on  the 
terms  of  the  leases.  There  was  a  power  of  re-entrj^  upon  non- 
completion  of  the  building  covenants.  The  houses,  at  the  date 
when  the  expenses  which  were  the  subject  of  the  action  were 
incurred,  were  in  every  stage  of  building  progress,  and  some  had 
been  demised  to  other  persons  at  defendant's  nomination  : — Held. 
that  with  the  exception  of  the  houses  demised  to  other  persons, 
he  was  liable  as  owner  of  all  the  premises.    Per  Blackburn,  J.  : 
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^'  He  was  in  actual  occupation  ;  his  peppercorn  rent        ^^^^^J^'"  Sect^Ul. 
to  a  ovound  rent.    There  could  not  be  a  reason  for  «aynig  that  he 
fi-eehokier  was  receiving  the  rack-rent.    It  may  be  a  substant  al 
rt  but  not  such  as  to  prevent        aefendjint  from  bemg  t^^^^ 
owner"  {Poplar  Board  of  WorU  x.  Love  nt^^' -x  V 

gis^     In  Lady  Holland  v.  Vestry  of  Kensmgton  (1867),  L.  R. 
2  CP  5G5  ;  31J.  P.  758  ;  36  L.  J.  M.  C.  105,  A.,  being  owner 
in  fee  of  certain  land,  entered  into  a  buildmg  ^^^J'^*,:"^ 
whereby  B.  agi-eed  to  build  certain  houses  on  part  of  the  land  a  id 
lay  out  the  remainder  as  a  garden  for  the  exclusive         f  J^^^ 
teLnts  of  the  houses,  and  A.  agreed  to  grant  to  B  a  lease  of  each 
house  as  it  was  built,  and  to  grant  him  a  lease  of  the  g^^^^n  w  th 
the  last  house  ;  and  it  was  expressly  agreed  that  B.  should  have  no 
interest  in  any  house  or  land  until  a  lease  of  it  was  granted.  B. 
built  some  of  the  houses,  but  not  all,  and  laid  out  the  garden  and 
A  subsequently  sold  the  reversion  of  the  houses  which  were  built 
to  C     The  parish  in  which  the  land  was  situated,  having  paved  a 
road'  running  past  the  garden,  claimed  repayment  of  the  expense 
from  A     It  was  held  that  A.  was  the  owner,  and  therefore  liable 
Per  WiLLES  J  •  "  If  the  houses  had  been  all  built,  and  B.  haa 
obtained  a  lease  of  the  garden,  he  would  have  been  trustee  for  the 
inhabitants  of  the  houses  under  the  section.    But  at  present  A  is 
the  legal  owner,  subject  only  to  certain  easements  possessed  by  the 
inhabitants  of  the  houses  that  have  been  built,  and  to  the  con- 
sideration that  if  and  when  certain  acts  are  done  she  wil  be  bound 
to  grant  the  legal  estate  to  B.    It  may  be  that  she  only  holds  as 
trustee  for  the  inhabitants  of  the  houses,  but  it  is  not  only  the 
beneficial  owner,  but  the  owner  who  holds  as  trus  ee  for  others, 
that  is  liable  to  make  the  payments  under  the  Acts.     This  decision 
was  followed  in  DriscoU  v.  Batiersea  Borough  Goiincjl,lU06\ 
1  K.  B.  881  ;  67  J.  P.  264  ;  72  L.  J.  K.  B.  564  ;  88  L.  T  (n.s.) 
795  •  1  L  G  R  511,  where  the  facts  were  as  follows  :  A  tree- 
holder  entered  into  an  agreement  with  a  builder  with  respect  to  a 
parcel  of  his  land.    The  agreement,  which  described  the  freeholder 
as  the  intended  lessor,  and  the  builder  as  the  intended  lessee,  was 
to  the  effect  that  the  builder  might  enter  upon  and  retain  possession 
of  the  land  in  question,  and  should  erect  thirty-two  houses  thereon. 
Until  leases  had  been  granted  of  all  the  plots  on  the  land  the 
builder  was  to  pay  to  the  freeholder  a  rent  of  £200  per  annum 
(which  was  not  in  fact  a  rack-rent),  or  so  much  thereof  as  should 
not  have  been  reserved  by  lease  actually  granted.    On  the  com- 
pletion of  each  house,  and  on  payment  of  all  moneys  due,  the 
freeholder  was  to  grant  a  lease  to  the  intended  lessee  for  ninety- 
nine  years.    The  freeholder  had  power  to  distrain  for  any  part  of 
the  £200.    It  was  expressly  provided  that  the  contract  was  to 
operate  as  an  agreement  only,  and  not  as  an  actual  demise  of  the 
premises,  or  to  give  the  builder  any  legal  interest  therein  until  the 
contemplated  leases  of  the  completed  houses  were  executed.  The 
£200  was  duly  paid,  but  no  houses  had  been  erected  or  buildings  com- 
menced.    In  Walford  v.  Hackney  Board  of  Works  (1894),  43  W.  R.  Mesne 
110  ;  11  T.L.R.  17  ;  15  R.  10,  H.  let  premises  to  W.  for  a  term  ' 
of  years  at  the  rent  of  £25,  subsequently  increased  to  £31,  and  W. 
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  himself  paid,  and  paid  it  over  to  H.  without  any  deductions,  and  it 

Note.  was  held  that  W.  was  not  the  "owner"  of  the  premises.  In 
Trumcw,  Haiibnn/,  Bnxton  A  Co.  v.  Kerslahe,  [1894]  2  Q.  B.  774  ; 
58  J.  P.  76(;  ;  G3  L.  J.  M.  C.  222  ;  43  W.  R.  Ill  ;  10  T.  L.  R. 
668,  it  was  held  that  where  the  lessee  of  premises  not  let  at  a  rack- 
rent  has  sublet  them  for  his  whole  term,  less  a  few  days,  the  rent 
reserved  and  the  covenants  and  conditions  being  the  same  as  in  the 
original  lease,  the  sub-lessee,  and  not  the  lessee,  is  the  owner  of 
the  premises  within  the  meaning  of  this  definition.  See  also 
Rice  V.  White  and  Field  d;  Sons  v.  Southvxirk  Borough  Council,  supra. 

Receipt  of  The  Metropolitan  Building  Act,  1855  (18  &  19  Yict.  c.  122), 
rent.  s.  3  (now  repealed  and  replaced  by  the  London  Building  Act,  1894 

(57  &  58  Yict.  c.  ccxiii),  s.  5  (29),  provided  that  the  word  owner 
should  apply  to  every  person  in  possession  or  receipt  either  of  the 
whole  or  of  any  part  of  the  rents  or  profits  of  any  land  or  tene- 
ment, or  in  the  occupation  of  such  land  or  tenement,  other  than  as 
a  tenant  from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at 
will.  It  was  held  that  an  owner  of  land  in  fee  simple,  who  let  it 
on  a  building  lease  at  a  peppercorn  rent,  was  not  liable  as  owner, 
such  a  rent  not  being  within  the  meaning  of  the  section  {Evelyn  v. 
Wychcord  (1858),  El.  B.  &  E.  126  ;  22  J.  P.  658  ;  27  L.  J.  M.  C. 
211  ;  31  L.  T.  (o.s.)  96  ;  6  W.  R.  468  ;  4  Jur.  (n.s.)  808).  In 
Cowen  V.  Phillips  (1863),  33  Beav.  18  ;  8  L.  T.  (n.s.)  622  ;  11  W.R. 
706  ;  9  Jur.  (n.s.)  657,  it  was  held  that  a  tenant  in  possession, 
having  an  equitable  interest  only  under  an  agreement  for  a  lease 
for  a  term  of  three  years,  is  in  equity  an  owner  under  this  section. 
And  see  List  v.  Tharp,  [1897]  1  Ch.  260  ;  61  J.  P.  248  ;  66  L.J.  Ch. 
175  ;  76  L.  T.  (n.s.)  45  ;  45  W.  R.  243.    In  Hunt  v.  Harris  (1865), 

19  C.  B.  (n.s.)  13  ;  34  L.  J.  C.  P.  249  ;  12  L.  T.  (n.s.)  421  ; 
13  W.  R.  742  ;  11  Jur.  (n.s.)  485,  the  lessee  of  a  house  for  a  long 
term  of  years  who  had  underlet  it  in  different  portions  to  different 
tenants,  and  who  was  in  receipt  of  the  rents  from  such  under- 
lettings,  was  held  to  be  the  owner  of  the  party- wall  of  such  house 
within  the  meaning  of  the  above  section,  notwithstanding  that  the 
underlettings  created  a  greater  interest  in  the  under-tenants  than 
that  of  a  yearly  tenancy.  The  last-mentioned  case  and  Cowen  v. 
Phillips,  supra,  were  discussed  in  Fillingham  v.  Wood,  [1891]  1  Ch. 
51  ;  60  L.  J.  Ch.  232  ;  64  L.  T.  (n.s.)  46  ;  39  W.  R.  282  ; 
7  T.  L.  R.  66.  There  it  was  held  that  a  tenant  in  possession  of 
part  of  a  house  under  an  agreement  for  a  greater  interest  than  as 
tenant  from  year  to  year  was  an  adjoining  owner  entitled  to  be 
served  with  a  party-wall  notice  under  the  Act,  and  that  service  on 
a  person  in  receipt  of  the  whole  of  the  rents  of  the  tenement  was 
not  sufiicient.  In  Mourilyan  v.  Lahalmondiere  (1861),  1  El.  &  El. 
533  ;  25  J.  P.  340  ;  30  L.  J.  M.  C.  95  ;  3  L.  T.  (n.s.)  668  ;  7  Jur. 
(N.s.)  627,  the  appellants  were  seised  in  fee  of  a  building  used  as 
a  chapel  which  they  had  let  on  lease  for  twenty-one  years.  It  was 
held  that  they  Avere  not,  but  that  the  lessee  was,  the  owner  within 
the  meaning  of  the  section.  In  Caudwell  v.  Hanson  (1871),  L.  R. 
7  Q.  B.  55  ;  36  J.  P.  470  ;  41  L.  J.  M.  C.  8  ;  25  L.  T.  (n.s.)  525  ; 

20  W.  R.  202,  the  appellant,  who  was  seised  in  fee  of  certain 
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building  land,  entered  into  an  agreement  with  L.  to  grant  building  Sect.  141. 
leases  of  ninety-nine  years  of  certain  plots  of  the  land,  so  soon  as  ^^^^ 
L  should  have  erected  houses  thereon,  at  a  peppercorn  rent  until 
June  24th,  187Q,  and  afterwards  at  £28  a  year.  L.  built  houses 
which  were  roofed  in  about  September,  1870,  and  it,  was  held  that 
he  was  the  owner,  and  that  it  was  immaterial  whether  his  title  were 
le^al  or  equitable  only.  And  see  to  the  same  efEect  St.  Helena 
Corporation  v.  Eiley  (1883),  47  J.  P.  471.  In  R.  v.  Lee  (1878) 
4  Q  B.  D.  75  ;  43  J.  P.  302  ;  48  L.  J.  M.  C.  22  ;  39  L.  T.  (n.s.) 
605,  it  was  held  that  the  incumbent  of  a  district  church  in  the 
metropolis,  although  the  freehold  of  the  church  was  vested  in  him, 
was  not  the  owner  within  the  above  section,  as  he  neither  received 
the  rents  or  profits  of  the  church  nor  was  in  occupation  of  it.  But 
in  Folkestone  {Corporation  of)  v.  Woodward  (1872),  L.  R.  15  Eq. 
159  ;  42  L.  J.  Ch.  782  ;  27  L.  T.  (n.s.)  574  ;  21  W.  R.  97,  where 
it  was  held  that  a  church  was  a  house  within  the  meaning  of  a  bye- 
law  prescribing  a  building  line,  it  was  held  that  a  perpetual  curate, 
in  whom  the  freehold  was  vested,  was  the  owner.  As  to  the  case 
where  land  is  devised  for  a  long  term  on  trust  to  pay  debts,  etc., 
see  2Iansell  v.  Norton  (1883),  22  Ch.  D.  769. 

The  trustee  of  a  national  school  is  an  owner  (Bovditch  v.  Wahe-  Trustees, 
field  Local  Board  (1871),  L.  R.  6  Q.  B.  567  ;  36  J.  P.  197  ; 
40  L.  J.  M.  C.  214,  and  see  Horitsey  Urban.  District  Council  v. 
Smith,  infra.  The- Ecclesiastical  Commissioners,  in  whom  a  church 
not  built  by  them  was  vested,  were  held  not  to  be  the  owners 
within  the  25  &  26  Yict.  c.  102  (Angell  v.  Vestry  of  Paddincjton 
(1868),  L.  R.  3  Q.  B.  714  ;  9  B.  &  S.  496  ;  32  J.  P.  742  ;  37  L.  J. 
M.  C.  171).  By  8  &  9  Vict.  c.  70  (Church  Building  Acts  Amend- 
ment Act,  1845),  s.  13,  the  "freehold  of  the  site  of  every  church" 
of  which  the  commissioners  therein  mentioned  shall  accept  a  con- 
veyance under  the  Church  Building  Acts  (as  to  any  church  not  yet 
consecrated,  when  the  same  shall  be  consecrated),  shall  vest  ia  the 
incumbent.  Land  having  been  conveyed  under  the  Church  Building 
Acts  to  the  Ecclesiastical  Commissioners  as  a  site  for  a  church,  a 
church  was  afterwards  erected  on  a  part  of  the  land,  and  the  church 
and  a  part  only  of  the  land  were  consecrated  : — Held,  that  upon 
such  consecration,  the  whole  of  the  land  so  conveyed  to  the  com- 
missioners vested  in  the  incumbent  ;  that  the  commissioners  ceased 
to  be  the  owners  of  it,  and  were  therefore  not  liable  under  the 
Metropolis  Management  Acts,  1855  and  1862,  to  contribute  in 
respect  of  it  towards  the  cost  of  paving  a  new  street  (Pltimstead 
District  Board  of  Works  v.  Ecclesiastical  Commissioners  for  England, 
[1891]  2  Q.  B.  .361  ;  55  J.  P.  791  ;  64  L.  T.  830  ;  39  W.  R.  700). 
The  position  of  the  incumbent  in  relation  to  the  poor  rate  in 
respect  of  land  acquired  as  a  burial  ground  under  the  Church 
Building  Acts  was  recently  discussed  in  North  Manchester  Over- 
seers V.  Winstanley,  [1907]  1  K.B.  27  ;  71J.P.48  ;  76  L.  J.  K.  B. 
33  ;  95  L.  T.  796  ;  23  T.  L.  R.  35  ;  5  L.  G-.  R.  7  ;  reversed  on 
appeal,  [1908]  1  K.  B.  642  ;  72  J.  P.  172  ;  77  L.  J.  K.  B.  509  ; 
98  L.  T.  781  ;  24  T.  L.  R.  388  ;  6  L.  G.  R.  415.  The  trustees  of 
a  dissenting  chapel,  registered  as  a  place  of  religious  worship,  were 
held  liable  as  the  owners  of  a  house  in  Caiger  v.  St.  Mary,  Islingto)i 
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  (n.s.)  ()05  ;  29  W.  R.  538.     And  a  leasehold  chapel  vested  in 

Note.  trustees  on  trust,  to  permit  it  to  be  used  as  a  place  of  religious- 
worship  by  a  congregation  of  Wesleyans,  was  held  to  be  a  house 
Avithin  the  meaning  of  the  Metropolis  Management  Acts,  on  the 
ground  that  by  consent  of  the  landlord,  the  trustees,  and  the  cenfuiH 
que  triiste7it,  the  trusts  might  at  any  moment  be  put  an  end  to  ;  it 
was  also  held  that  the  trustees  were  owners  of  the  chapel  (  Wriqht  v. 
Inrjle  (1885),  16  Q.  B.  D.  379  ;  50  J.  P.  436  ;  55  L.  J.  M.  C.  17  ; 
54  L.  T.  (n.s.)  511  ;  34  W.  R.  221).  The  principle  laid  down  in 
the  last  mentioned  case  was  recently  applied  by  the  Court  of 
Appeal  in  a  case,  the  circumstances  of  which  were  as  follows  :  By 
a  special  Act  it  was  provided  that  for  the  protection  of  the  owners- 
of  certain  lands  taken  for  sidings,  a  railway  company  should 
leave  a  strip  of  land  twenty  feet  wide  along  the  whole  length  of  a 
certain  road,  and  at  their  own  expense  plant  and  maintain  the  same 
with  trees  to  the  satisfaction  of  the  owners,  and  should  also  fence 
off  the  land  from  the  road.  The  railway  company  left  the  strip  of 
land  accordingly  and  planted  and  fenced  it  off.  The  court  held 
that  as  the  burden  on  the  strip  of  land  was  imposed  for  the  benefit 
of  individuals  who  might  release  it,  the  land  was  not  incapable  for 
ever  of  being  let  at  a  rack-rent,  and  that  therefore  the  company 
were  the  "owners"  thereof  within  the  meaning  of  s.  250  of  the 
Metropolis  Management  Act,  1855,  and  were  liable  to  contribute 
towards  the  expenses  of  paving  the  road  (Hainj^stead  Corporation  v. 
Midland  Rail.  Co.,  [1905]  1  K.  B.  538  ;  69  J.  P.  133  ;  74  L.  J. 
K.  B.  431  ;  92  L.  T.  252  ;  21  T.  L.  R.  272  ;  3  L.  G.  R.  458).  The 
defendants  were  the  trustees  of  a  chapel  consisting  of  two  floors. 
The  upper  floor  was  the  chapel  itself,  and  the  lower  contained  a 
lecture  hall  and  several  smaller  rooms.  The  upper  floor  was 
exclusively  appropriated  to  public  religious  worship,  and  the 
premises  as  a  whole  were  registered  as  a  place  of  religious  worship.. 
The  lecture  hall  was  used  for  the  purpose  of  a  Sunday  school  and 
of  an  institute,  the  members  of  the  latter  paying  a  subscription, 
and  lectures  and  concerts  were  from  time  to  time  given  in  the  hall 
in  connection  with  the  institute,  for  which  tickets  were  sold  to 
persons  who  were  not  members  ;  but  the  money  received  did  not 
cover  the  cost  of  the  entertainments.  A  bazaar  and  a  sale  of  work 
had  also  been  held  in  the  lecture  hall,  M^hen  a  charge  was  made  for 
admission.  The  money  realised  from  the  bazaar  was  handed  to  the 
defendant  B.  and  appropriated  by  him  to  the  chapel  building  fund, 
and  the  proceeds  of  the  sale  of  work  were  devoted  to  the  purchase 
of  a  piano  for  the  institute.  The  defendants,  who  had  no  beneficial 
interest  in  the  chapel,  having  failed  to  comply  with  a  notice  under 
s.  150  of  the  Public  Health  Act,  1875,  requiring  them  to  pave,  etc. 
the  portion  of  the  .street  upon  which  the  chapel  abutted,  the  com- 
plainants executed  the  work  themselves,  and  obtained  an  order  of 
justices  for  the  repayment  by  the  defendants  of  the  expenses  thus, 
incurred  -.—Held,  that  the  defendants  were  the  "  owners  "  of  the 
premises  when  the  works  were  completed  within  s.  257  of  that  Act ,^ 
and  that  they  did  not  come  within  s.  151,  which  exempts  from 
liability  "the  incumbent  or  minister  of  any  church, chapel, or  place 
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appropriated  to  public  religious  worship,"  and  that  the  order  of  the    Sect.  141. 
iustices  was  therefore  rightly  made  {Ilorusey  Local  Board  v.  Brewif^ 
W.  N.  (1890),  189  ;  55  J.  P.  389  ;  GO  L.  J.  M.  C.  48  ;  64  L.  T.  (n.s  ) 
'288  •  7  T.  L.  R.  27).    The  owner  of  private  roads  adjoining  land  Owners  ot 
belonging'  to  him  was  held  to  be  an  owner  within  the  meaning  of  private  roads, 
the  Metropolis  Management  Act  {Pound  and  Lord  Northhroolc  v. 
Plumstead  Board  of  Works  (1871),  L.  R.  7  Q.  B.  183  ;  3G  J.  P. 
468  ;  41  L.  J.  M.  C.  51).    But  a  land  society  which  had  set  out 
and  dedicated  certain  roads  to  the  public,  and  sold  off  the  building 
plots  fronting  them,  was  held  by  the  Exchequer  Chamber  not  to 
be  owners  of  land  within  the  Act,  a  previous  decision  of  the  Court 
of  Queen's  Bench  being  reversed  {Plumstead  Board  of  Works  v. 
British  Land  Company  (1875),  L.  R.  10  Q.  B.  203  ;  39  J.  P.  376  ; 
44  L.  J.  Q.  B.  38).    In  that  case,  Lord  Coleridge,  C.J.,  dis- 
tinguished Pound  V.  Plumstead  Board  of  Works,  supra,  on  the 
ground  that  Lord  Northbrook  had  there  "  for  his  own  purposes 
determinately  reserved  his  property  in  the  private  roads  to  himself. 
He  might  at  any  time  have  put  an  end  to  the  dedication  of  them 
to  his  own  tenants,  which  was  all  he  had  ever  done.    There  was 
no  dedication  of  it  to  the  public,  and  there  was  nothing  done  past 
recall."    The  same  learned  judge,  referring  to  Angell  v.  Vestry  of 
Paddinciton,  supra,  indicates  an  opinion  that  when  expenses  are 
sought  to  be  recovered  under  such  Acts  as  the  Public  Health  Acts 
from  persons  as  owners  of  land,  it  is  not  enough  that  they  should 
be  owners  of  land  or  houses,  "for  real  property  purposes,"  but 
they  must  be  "  the  owners  of  land  which  could  be  let  at  a  rack-rent 
within  the  meaning  of  the  statute."    This  decision  was  followed 
by  Pollock,  B.,  in  Hampstead  Vestry  v.  Cotton  (1885),  16  Q.  B.  D. 
475  ;   50  J.  P.  453  ;   55  L.  J.  Q.  B.  213  ;   54  L.  T.  (x.s.)  441  ; 
34  W.  R.  244.    In  Wright  v.  Tjigle,  supra,  BoWEN,  L.J.,  said  :  Premises  not 
"  The  section  does  not  confine  the  term  '  owner  '  to  those  persons  lettable  at  a 
who  could  receive  a  rack-rent  from  the  particular  premises,  or  who  rack-rent, 
could  let  them  at  a  rack-rent  ;  it  includes  those  persons  who  would 
receive  the  rack-rent  if  the  premises  were  let  at  a  rack-rent,  and  I 
think  Bowditch  v.  Wakefield  Local  Board,  supra,  is  a  conclusive 
authority,  if  authority  were  wanted,  to  show  that  a  man  is  not  the 
less  the  owner  of  premises  because,  by  the  provisions  of  the  deed 
under  which  he  holds  them,  they  cannot,  so  long  as  he  holds  them, 
be  let  at  a  rack-rent.    Whether  in  the  case  of  premises  which  were 
prevented  by  an  Act  of  Parliament  from  being  let  at  a  rack-rent, 
there  ever  could  be  an  owner  within  the  meaning  of  the  section  I 
very  much  doubt.    I  am  inclined  to  think  that  if  the  incapacity  to 
be  let  were  stamped  upon  the  premises,  they  never  could  have  an 
owner  within  the  meaning  of  the  section."    Referring  to  these 
words,  Stirling,  J.,  in  Re  Christchurch  Inclosure  Act,  Meyrick  v. 
Att.-Gen.,  [1894]  3  Ch.  209  ;  58  J.  P.  556  ;  63  L.  J.  Ch.  657  ; 
71  L.  T.  (N.s.)  122  ;  42  W.  R.  614  ;  10  T.  L.  R.  555,  held  them 
inapplicable  to  the  facts  of  that  case.   There  it  was  sought  to  make 
liable  for  paving  expenses,  the  lord  of  a  manor  as  owner  of  a  ' 
common  which  originally  formed  part  of  the  manor,  and  was  after- 
wards by  an  Inclosure  Act  vested  in  the  lord,  subject  as  regarded 
the  surface  of  the  common  to  the  rights  of  the  occupiers  of  certain 
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cottages.  It  was  held  that  the  lord  of  the  manor  was  liable  as 
owner  of  the  common,  though  it  was  assumed  that  the  Inclosure 
Act  prevented  the  lord  from  letting  the  common. 

The  appellants  were  a  public  body  having  certain  jurisdiction 
and  powers  over  the  river  Thames,  the  bed  and  soil  whereof  and 
of  the  shores  within  the  flux  and  reflux  of  the  tides  were  vested 
in  them  by  statute.  The  Acts  by  which  their  duties  were  regu- 
lated gave  them  various  powers  for  the  improvement  of  the 
navigation  of  the  river,  but  gave  them  no  power  of  scavenging  or 
removing  nuisances,  and  their  power  of  raising  funds,  and  the 
application  of  the  funds  when  raised,  were  strictly  limited  by 
statute,  and  did  not  include  a  power  of  raising  money  for  the 
sanitary  improvement  of  the  river.  It  was  held  that  under  their 
Acts  of  Parliament  the  appellants  were  owners  of  the  soil  and 
foreshore  of  the  river  for  certain  specified  purposes  only,  and  were 
not  owners  thereof,  so  as  to  be  liable  to  abate  a  nuisance  thereon 
(Thaii)e>i  {Couservuiors  of  the  River)  v.  Loudon  (Port  Sanitary 
Authority  of),  [1894]  1  Q.  B.  647  ;  58  J.  P.  335  ;  63  L.  J.  M.  C. 
121  ;  69  L.  T.  (n.s.)  803  ;  10  T.  L.  E.  161). 

The  respondents  were  a  cemetery  company  incorporated  by  Act 
of  Parliament,  whereby  it  was  provided  that  part  of  the  cemetery 
should  be  set  apart  for  the  interment  of  the  dead  according  to  the 
rites  of  the  Church  of  England,  and  might  be  consecrated  for  that 
pui-pose,  and  when  so  consecrated  should  for  ever  thereafter  be 
set  apart  and  applied  exclusively  for  the  uses  of  Chi'istian  burial. 
Under  their  Act  the  company  had  power  to  sell  the  exclusive 
right  of  burial  in  vaults  in  perpetuity  or  for  a  limited  period,  but 
were  prohibited  from  selling  or  disposing  of  any  land  which  had 
been  consecrated  or  set  apart  or  used  for  the  burial  of  the  dead. 
It  was  held  that  as  the  company  were  owners  in  fee  of  the  land 
with  the  power  of  letting  or  selling  the  land  for  the  purposes  of 
interment,  and  as,  moreover,  there  was  nothing  to  prevent  them 
from  letting  it  or  part  of  it  to  another  cemetery  company  at  a 
rack-rent  so  long  as  it  was  used  as  a  cemetery,  they  were  liable  as 
owners  to  contribute  towards  the  expenses  of  paving  a  road  which 
bounded  the  consecrated  part  of  the  cemetery  (St.  Giles,  Camher- 
well  (Vestry  of)  v. London  Cemetery  Co.,  [1894]  1  Q.  B.  699  ;  58  J.  P. 
382  ;  63  L.  J.  M.  C.  74  ;  70  L.  T.  (n.s.)  734  ;  42  W.  R.  446). 

Under  s.  6  of  the  School  Sites  Act,  1841,  a  piece  of  land  was 
conveyed  in  the  form  given  in  s.  10  to  trustees  for  ever  for  pur- 
poses of  the  Act,  as  a  site  for  a  National  School  "  and  for  no 
other  purpose  whatever"  ;  and  a  National  School  was  afterwards 
erected  upon  it.  In  proceedings  against  the  trustees  to  recover 
paving  expenses  under  s.  150  of  the  Public  Health  Act  18  <  5 
apportioned  upon  them  in  respect  of  the  school,  it  was  held  that 
as  under  the  School  Sites  Act  the  premises  might  in  certain  events 
be  sold  or  exchanged,  or  might  be  transferred  to  a  School  Board 
at  a  rent  under  the  Education  Acts,  the  premises  were  not  so 
incapacitated  from  ever  being  let  at  a  rack-rent  as  to  prevent  the 
trustees  from  being  liable  as  owners  (J/om.'^ey  Lrban  D>str,ct 
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Couucil  V.  Snuik,  [1897]  1  Ch.  843  ;  6G  L.  J.  Ch.  47G  ;  7G  L.  T.  Sect^41. 
(N  s.)  431  ;  45  W.  R.  581).  Note. 

Under  a  scheme  made  pursuant  to  the  Metropolitan  Commons 
Act  186G,and  confirmed  by  the  Metropolitan  Commons  Supple- g,„,,n,^,. 
mental  Act,  1873,  Tooting  Beck  Common  ^^/^^ 
Metropolitan   Board  of  Works   (predecessors   of   the  London 
County  Council)  for  the  use  of  the  public.    The  scheme  provided 
that  the  common  should  be  regulated  and  managed  by  the  Board, 
and  that  no  houses  or  buildings  should  be  erected  upon  the  com- 
mon except  such  lodges  or  other  buildings  as  might  be  necessary 
for  the  management  and  maintenance  of  the  common    There  was 
a  lod^^e  on  the  common  in  which  an  inspector  employed  by  the 
Countv  Council  lived,  a  deduction  being  made  from  his  wages  in 
respect  of  his  occupation  of  the  lodge.    There  was  also  a  refresh- 
ment house  upon  the  common  which  was  let  to  a  contractor  at  a 
rental  of  £30  a  year,  and  rights  of  grazing  were  also  let  for  about 
£-?0  a  year     The  expenditure  in  respect  of  the  common  always 
exceeded  the  receipts  therefrom.     The  Court  of  Appeal  held 
(overruling  Fulham  Vestry  v.  Milder,  infra),  that  the  County 
Council  were  not  "  owners  "  within  the  meaning  of  s.  250  of  the 
Metropolis  Management  Act,   1855  (^London   County  Council  v. 
Wandsioorth  Borough  Council,  [1903]  1  K.  B.  797  ;  G7  J.  P.  215  ; 
72  L.  J.  K.  B.  399  ;  88  L.  T.  783  ;  1  L.  G-.  R.  462). 

In  Fulham  Vestry  v.  Minter.  [1901]  1  K.  B.  501  ;  G5  J.  P.  180  ; 
70  L.  J.  K.  B.  348  ;  84  L.  T.  (n.s.)  49  ;  49  W.  R.  415  ;  17  T.  L.  R. 
192,  a  Divisional  Court  had  held  that  an  open  space  acquired  by  a 
local  authority  under  the  powers  conferred  by  the  Open  Spaces 
Acts,  1877  and  1881,  by  deed  which  provided  that  the  land  should 
be  maintained  for  the  perpetual  use  thereof  by  the  public  for 
exercise  and  recreation,  might  nevertheless  not  be  land  incapable 
of  becoming  a  source  of  profit,  and  that  therefore  the  local 
authority  might  be  persons  who  would  receive  the  rent  of  the 
land  if  the  same  were  let  at  a  rack-rent,  and  so  be  owners  of  the 
open  space  within  the  definition.  With  the  decision  in  the  Toot- 
ing Bech  Common  Case  may  be  usefully  contrasted  the  decision  in 
Vestry  of  St.  Mary,  Islington  v.  Cohbett,  [1895]  1  Q.  B.  3G9  ; 
58  J.  P.  71G  ;  64  L.  J.  M.  C.  36  ;  71  L.  T.  (n.s.)  573  ;  43  W.  R. 
44  ;  15  R.  83.  The  vestry  had  in  pursuance  of  s.  5  of  the  Metro- 
politan Open  Spaces  Act,  1881,  acquired  the  residue  of  a  term  of 
twenty-six  years  in  the  centre  portion  of  a  square,  used  as  a 
pleasure  ground  for  the  occupiers  of  houses  in  the  square,  by  an 
assignment  of  a  lease.  Such  assignment  contained  a  covenant  by 
the  vestry  that  the  land  should  be  held  and  used  for  the  purposes 
of  a  public  garden  or  open  space,  and,  on  failure  so  to  use  it,  to 
reassign.  It  was  held  that  the  vestry  was  the  "  owner  "  of  the 
open  space,  within  the  meaning  of  the  Metropolis  Management 
Acts. 

A  Divisional  Court  recently  held  that  a  pleasure  ground  owned 
by  an  urban  district  council  was  not  land  extra  commercium.  The 
land  in  question  had  been  bought  under  the  Public  Health  Act, 
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Sect.  141     1875,  for  a  public  pleasure  ground,  and  under  the  covenants  in 
— — I       the  conveyance  the  district  council  were  bound  to  keep  it  open  as 
NoTK.         recreation  and  pleasure  ground  for  the  use  of  the  public  for  ever 
(Heme  Buy  Urban  Dislrlcl  Council  v.  Payne  and  Wood,  [rj071 
2  K.  B.  130  ;  71  J.  P.  282). 
Railway.  In  Great  Eaatern  Rail.  Co.  v.  Hackney  District  Board  of  WorJcs 

(1883),  8  App.  Cas.  687  ;  48  J.  P.  52  ;  52  L.  J.  M.  C.  105  ; 
49  L.  T.  (n.s.)  509  ;  31  "W.  R.  769,  the  company  were  sought  to 
be  charged  as  owners  of  land  abutting  on  a  new  street.  The 
street  was  carried  over  the  railway  cutting  by  a  bridge,  the  para- 
pets of  which  consisted  of  two  walls  resting  upon  arches,  which 
had  their  foundations  outside  the  lines  of  the  roadway  in  the 
company's  land.  The  walls  were  not  used  otherwise  than  as  fences 
for  the  bridge.  It  was  held  that  the  company  were  not  liable  as 
owners.  "  The  bridge  is,  by  the  statute,  dedicated  to  public  use, 
and  its  fence  walls  are  provided  for  public  protection  ;  and  if  the 
ownership  and  control  of  the  walls  is  in  the  company,  it  is  so  for 
public  purposes  ;  and  subject  to  the  obligation  of  perpetual 
maintenance,  unless  and  until  some  other  good  and  sufficient  fences 
shall  be  provided  by  the  company  in  their  stead  for  the  public 
protection.  The  company  could  not  let  the  walls  at  a  rack-rent  ; 
and  if  they  might  use  them  for  any  purpose,  it  must  be  a  use  sub- 
ordinate to  the  public  pui-poses  to  which  the  bridge,  as  a  structure, 
is  in  its  whole  devoted  "  (Lord  Fitzgekald,  at  p.  702).  This  case 
was  distinguished  in  Williams  v.  Wandsioortli  District  Board  of 
Worhs  (1884),  13  Q.  B.  D.  211  ;  48  J.  P.  439  ;  53  L.  J.M.  C.  187  ; 
32  W.  R.  908.  There  the  appellant  was  held  to  be  chargeable  as 
owner  of  a  strip  of  land,  four  inches  wide  and  265  feet  in  length, 
upon  which  he  had  erected  a  boundary  fence  along  the  whole 
extent  of  the  strip,  under  a  covenant  to  erect  and  for  ever  main- 
tain a  fence  thereon  made  with  his  vendor,  who  was  the  owner  of 
the  land  adjoining  the  strip  (C/".  Elsdon  v.  Hampstead  Corj^oration, 
[1905]  2  Ch.  633  ;  69  J.  P.  434  ;  93  L.  T.  (x\.s.)  335  ;  54  W.  R. 
43  ;  21  T.  L.  R.  772  ;  3  L.  G.  R.  1199). 
Bank  of  The  Lee  Conservancy  Board,  who  were  incorporated  for  the 

public  purpose  of  improving  and  maintaining  the  navigation  of  the  river 

navigable  Lee,  were  the  owners  of  a  strip  of  land  about  twenty-six  feet  wide, 
nver.  which  had  been  acquired  by  their  predecessors  for  the  purpose  of 

strengthening  the  bank  of  the  river.  By  various  statutes  the 
board  were  empowered — inter  alia — to  construct  locks,  docks, 
wharves,  etc.  ;  to  sell  or  otherwise  dispose  of  any  lands  vested  in 
them  which  were  not  required  for  the  purposes  for  which  they 
were  incorporated,  and  to  charge  tolls  ;  but  they  were  not  em- 
powered to  make  a  profit.  It  was  provided  that  the  payment  of 
the  expenses  incident  to  all  the  powers  and  duties  under  the  Acts 
should  be  considered  as  among  the  purposes  for  which  income 
received  under  those  Acts  was  by  law  applicable.  It  would  be 
possible  for  the  board,  if  they  choose  to  substitute  a  retaining  wall, 
to  dispose  of  a  portion  of  the  land  which  would  then  be  no  longer 
required.  The  Court  of  Appeal  held  that  the  nature  of  the  under- 
taking of  the  board,  and  the  conditions  under  which  it  was  carried 
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on  did  not  place  the  land  in  question  extra  conimerchtm,  or  make  Sect.  141. 
it  'incapable  of  being  let  at  a  rack-rent,  and  that  therefore  the  ^^^^ 
board  were  "owners"  thereof  within  the  meanmg  of  s.  250  ot  the 
Metropolis  Management  Act,  1855,  and  liable  to  contribute  to 
the  expenses  of  making  up  a  new  street  upon  which  the  land 
abntted  (Hackney  Borough  Council  v.  Lee  Conservancy  Board, 
[1904]  2  K.  B.  541  ;  68  J.  P.  485  ;  73  L.  J.  K.  B.  766  ;  91  L.  T. 
13  ;  2  L.  G.  R.  1144). 

Upon  a  similai-  definition  in  a  local  Act,  it  was  held  that  an  agent  Rent 
employed  to  collect  the  rents  of  property  charged  with  an  appor-  collector, 
tionment  of  paving  expenses  was  an  owner,  and  liable  as  such  to 
be  called  upon  to  pay,  whether  he  had  money  of  his  principal  in 
hand  or  not,  at  any  time  while  the  sum  assessed  upon  the  premises 
remained  unpaid  (St.  Helens  (Mayor,  etc.  of)  v.  Kirhliam  (1885), 
16  Q  B.  D.  403  ;  50  J.  P.  647  ;  34  ^Y.  R.  440).  And  in  Broad- 
lent  Y.  Shepherd  (1900),  65  J.  P.  70  ;  83  L.  T.  (n.s.)  504  ;  49  W.  R. 
205,  it  was  held  that  a  mere  rent  collector  may  be  served  as  owner 
under  s.  94,  post,  with  a  notice  to  abate  a  nuisance,  although  such 
nuisance  arises  from  structural  defects.  And  he  may  be  ordered 
under  s.  96, jijosi!,  to  abate  it  even  though  he  resigned  his  post  after 
notice  to  abate  (Broadhent  v.  Shepherd  (No.  2),  [1901]  2  K.  B. 
274  ;  65  J.  P.  499  ;  70  L.  J.  K.  B.  628  ;  84  L.  T.  (n.s.)  844  ; 
49  W.  R.  521).  In  Cooh  v.  Montague,  supra,  Blackburn,  J., 
said :  "The  object  of  the  legislature  seems  to  have  been  this,  that 
as  the  occupier  was  often  poor,  and  the  real  owner  might  be 
difiicult  to  discover,  it  was  as  well  to  get  at  the  collector  of  rents, 
who  could  always  be  found  out  ;  and  hence  the  person  who 
receives  the  rack-rent  from  the  occupier  is  deemed  the  owner." 
But  the  above  definition  of  "  owner  "  does  not  include  a  receiver 
appointed  by  the  court  (Bacup  (Corporation  of)  v.  Smith  (1890), 
44  Ch.  D.  395  ;  59  L.  J.  Ch.  518  ;  63  L.  T.  (n.s.)  195  ;  38  W.  R. 
697). 

See  the  provision  in  s.  24  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  as  to  a  receiver  appointed  by  a  mortgagee  under 
that  section  being  deemed  to  be  the  agent  of  the  mortgagor. 

A  second  mortgagee  entered  into  possession  of  premises  and  Mortgagees 
■collected  the  rents,  which  he  applied  in  paying  his  outgoings  and  and  trustees, 
the  interest  on  the  first  mortgage,  which  exhausted  all  the  receipts. 
It  was  held  that  he  was  the  owner  and  liable  as  such  for  paving 
•expenses  (Tottenham  Local  Board  v.  Williamson  (1893),  57  J.  P. 
614  ;  62  L.  J.  Q.  B.  322  ;  69  L.  T.  (n.s.)  51  ;  9  T.  L.  R.  372). 
Trustees  in  receipt  of  rents  are  owners  though  not  beneficially 
interested  (Li  re  Barney,  Harrison  v.  Barney,  [1894]  3  Ch.  562  ; 
63  L.  J.  Ch.  676  ;  71  L.  T.  (n.s.)  180  ;  43  W.  R.  105  ;  8  R.  459  ; 
iind  see  In  re  Lever,  Cordtoell  v.  Lever,  [1897]  1  Ch.  32  ; 
m  L.  J.  Ch.  66  ;  76  L.  T.  (n.s.)  383  ;  45  W.  R.  172). 

When  land  is  mortgaged  and  the  mortgagee  has  entered  into 
possession,  he,  and  not  the  mortgagor,  is  "  owner "  within  the 
meaning  of  the  Act  (Maguire  v.  Leigh-on-Sea  Urban  District 
Council  (1906),  70  J.  P.  479). 
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  the'Public  Health  Act,  1 875.   The  definition  of  "  full  annual  value  " 

Note.  j,^  ^g^t  is  the  same  as  that  of  gross  value  or  gross  estimated 
rental  in  the  Acts  relating  to  poor  rate.  See  32  &  33  Vict.  c.  G7, 
s.  4. 

(h)  See  as  to  these  definitions,  ss.  19,  20,  a7ile,  pp.  47,  53.  Sec 
the  cases  cited  in  the  notes  to  these  sections. 

By  a  clause  in  a  local  Improvement  Act,  it  was  enacted  that 
"no  person  shall  slaughter  any  cattle  or  dress  any  carcase  for  sale 
as  human  food,  or  food  of  man,  in  any  place  within  the  limits 
other  than  a  slaughter-house."  It  was  held  that  to  slaughter 
cattle  on  the  private  premises  of  an  inhabitant  of  the  town, 
unless  for  sale  as  human  food,  was  no  oifence  within  the  clause 
(Elias  v.  Nightingale  (1858),  27  L.  J.M.  C.  151  ;  8  El.  &  Bl.  698). 

In  a  Scotch  case  (^Renfrew  Coimty  Council  v.  Anderson  (1899), 
1  F.  (J.  C.)  48  ;  36  Sc.  L.  K.  321),  it  was  held  that  a  person 
did  not  "  use  premises  as  a  slaughter-house  "  merely  because  he 
killed  two  pigs  in  the  garden  ground  behind  the  house  in  which 
the  owner  of  the  pigs  resided. 

(Z)   This  expression  is  used  in  s.  52,  ante,  p.  128. 

{in)  This  definition  is  taken  from  53  &  54  Yict.  c.  69,  s.  11  (3). 

{n)  This  definition  contains  a  more  extended  meaning  of  the 
daytime  than  has  hitherto  been  given  in  the  Public  Health  Acts. 
See,  for  example,  s.  102  of  the  Public  Health  Act,  1875.  It  is 
similar  to  the  provision  contained  in  s.  9  (4)  of  the  Housing  of  the 
Working  Classes  Act,  1885. 

(o)  A  similar  but  not  identical  provision  is  contained  in  s.  11  of 
the  Public  Health  Acts  Amendment  Act,  1890. 

{p)  See  Umfreville  v.  London  County  Council,  cited  in  the  notes 
to  s.  20,  ante,  p.  53. 

Drain"  and  sewer.'' — As  pointed  out  in  the  notes  to  s.  2,  ante, 
p.  3,  there  is  no  definition  in  this  Act  of  the  expression  "dram," 
which  is  frequently  used  therein,  but  it  appears  to  have  been  as- 
sumed, and  would  probably  be  held,  to  have  the  same  meaning  as  in 
the  Metropolis  Management  Act,  1855  (18  &  19  Yict.  c.  120).  That 
Act  provides  by  s.  250  as  follows  :  "  The  word  '  drain '  shall  mean 
and  include  any  drain  of  and  used  for  the  drainage  of  one  building 
only,  or  premises  within  the  same  curtilage,  and  made  merely  for 
the  purpose  of  communicating  with  a  cesspool  or  other  like 
receptacle  for  drainage,  or  with  a  sewer  into  which  the  drainage 
of  two  or  more  buildings  or  premises  occupied  by  different  persons 
is  conveyed,  and  shall  also  include  any  drain  for  draining  any 
group  or  block  of  houses  by  a  combined  operation  under  the  order 
of  any  vestry  or  district  board  ;  and  the  word  '  sewer '  shall  mean 
and  include  sewers  and  drains  of  every  description,  except  drams 
to  which  the  word  'drain,'  interpreted  as  aforesaid,  applies." 
The  Metropolis  Management  Amendment  Act,  1862,  s.  112,  pro- 
vides that  "The  word  'drain'  shall  be  deemed  to  apply  to  and 
include  the  subject  matters  specified  in  the  two  hundred  and 
fiftieth  section  "of  the  firstly  recited  Act  [i.e.,  the  Metropolis 
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Management  Act,  1855],  <and  also  any  drain  for  draining  a  group 
or  block  of  houses  by  a  combined  operation,  laid  or  constructed 
before  the  first  day  of  January,  one  thousand  eight  hundred  and 
fifty-six,  pursuant  to  the  order  or  direction  or  with  the  sanction  or 
approval  of  the  Metropolitan  Commissioners  of  Sewers." 

It  is  the  duty  of  the  sanitary  authority  to  keep  in  proper 
■condition  the  sewers  vested  in  them.  See  s.  69  of  the  1855 
Act. 

The  meanings  given  to  the  expressions  "  drain  "  and  "  sewer  " 
respectively  in  the  Public  Health  Act,  1875,  are  similar  to  those 
above-mentioned.  See  s.  4  of  that  Act.  Many  of  the  cases  cited 
■infra  were  determined  in  relation  to  the  meaning  of  these 
expressions  in  that  section. 

There  may  be  instances  of  drains  not  comprehended  within  this  "Drains" 
■definition,  as  where  there  is  a  direct  communication  from  a  house  generally, 
to  a  river  or  canal  or  the  sea  itself. 

In  CouUon  v.  Amhler  (1844),  13  M.  &  W.  403 ;  14  L.  J.  Ex.  10, 
a  navigable  river  or  cut  was  held  not  to  be  a  "  public  or  parish 
drain"  within  the  meaning  of  a  local  drainage  Act.  The  word 
■drain  in  the  Lands  Drainage  Act,  1847,  was  held  to  include  an 
undergi-ound  drain  (Bowes  v.  Watson  (1879),  44  J.  P.  364  ;  42  L.  T. 
(n.s.)  27).  A  dumb  well.  I.e.,  one  into  which  waste  water  flows 
through  a  pipe  and  thence  percolates  into  the  soil,  was  held  not  to 
be  a  "  drain  or  watercourse  "  within  the  meaning  of  5  &  6  Will.  4, 
c.  50,  s.  67  (Croft  v.  Richmansworth  Highioay  Board  (1888), 
39  Ch.  D.  272  ;  58  L.  J.  Ch.  14  ;  60  L.  T.  (n.s.)  34.  And  see 
•Croysdale  v.  Sunbury-on-Thames  Urban  District  Council,  [1898] 
2  Ch.  515  ;  62  J.  P.  520  ;  67  L.  J.  Ch.  685  ;  79  L.  T.  (n.s.)  26  ; 
46  W.  R.  667).  A  pipe,  running  through  a  bank  which  divided 
the  defendant's  land  from  a  highway,  which  from  a  time  beyond 
living  memory  had  been  maintained  there  by  a  highway  authority, 
and  through  which  water  which  accumulated  upon  the  highway 
flowed  on  the  defendant's  land,  was  held  to  be  a  ''drain"  within 
the  meaning  of  s.  67  of  the  Highway  Act,  1835,  notwithstanding 
the  fact  that  there  was  no  defined  channel  into  which  the  water 
coming  through  such  pipe  flowed  (Att.-Ge7i.  v.  Copeland,  [1902] 
1  K.  B.  690  ;  66  J.  P.  420  ;  71  L.  J.  K.  B.  472  ;  86  L.  T.  486  ; 
50  W.  R.  490). 

The  effect  of  the  above-mentioned  definitions  is,  roughly,  that 
a  drain  is  that  which  receives  the  drainage  of  one  house,  while  a 
sewer  is  that  which  receives  the  drainage  of  two  or  more.  In 
considering  whether  a  pipe  for  conveying  the  drainage  from  more 
than  one  house  is  a  sewer  or  a  di'ain,  the  test  is  whether  the  houses 
do  in  point  of  fact  constitute  one  building  only  or  more  than  one 
■{Hedley  v.  Webb,  [1901]  2  Ch.  126  ;  65  J.  P.  425  ;  70  L.  J.  Ch. 
663  ;  84  L.  T.  (n.s.)  526).  Thus  two  semi-detached  houses  may 
constitute  one  building  only,  but  it  is  in  every  case  a  question  of 
fact  whether  they  are,  or  are  not,  one  building  so  as  to  make  the 
pipe  draining  them  a  "drain."  The  court  can  lay  down  no  general 
rule  upon  the  point  (Huniphery  v.  Young,  [1903]  1  K.  B.  44  ; 
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G7  J.  P.  .'U  ;  72  L.  J.'K.  B.  6  ;  87  L.  T.  .551  ;  51  W.  R.  298  ; 
1  L.  G.  R.  142). 

As  to  what  is  a  curtilage,  see  the  cases  cited  in  the  note  to 
"House,"  ante,  p.  301. 

The  di'ainage  of  the  Lowther  Arcade  (a  passage  with  a  gate  at 
each  end,  arched  over  by  one  roof  and  containing  a  range  of 
twenty-five  houses  and  shops)  was  effected  by  a  construction 
running  down  the  centre  of  the  passage,  and  receiving  the  di-ain- 
age  of  all  these  houses  and  shops.    It  was  held  that  the  construction 
was  not  a  drain  but  a  sewer,  and  that  the  Arcade  was  not  one 
building  nor  premises  within  the  same  curtilage  (^St.  MartiiCH-ln-the- 
Fields  {Vestry  of)  v.  Bird  (1894),  71  L.  T.  (n.s.)  432  ;  43  W.  R. 
8  ;   10  R.  494  ;  affirmed  in  C.  A.,  [1895]  1  Q.  B.  428  ;  64  L.  J. 
Q.  B.  230  ;  71  L.  T.  (n.s.)  868  ;  43  W.  R.  194).    Buildings  con- 
sisting of  forty-six  sets  of  apartments  divided  into  two  blocks,, 
which  were  separated  by  a  causeway  20  feet  wide,  were  erected 
without  any  plans  being  submitted  to  the  local  authority.  The 
drainage  was  by  means  of  twelve  branch  drains  running  from  each 
set  of  apartments  into  a  main  drain  under  the  causeway,  which 
communicated  with  a  sewer  within  100  feet  of  the  blocks.  The 
causeway  opened  into  a  public  thoroughfare,  and  access  to  one  of 
the  blocks  was  obtained  from  the  causeway  and  to  the  other  only 
from  the  thoroughfare.    It  was  held  by  Matheav  and  Charlks, 
JJ.,  that  the  two  blocks  of  buildings  were  premises  within  the 
same  curtilage,  and  that  the  main  drain  was  a  drain  and  not  a 
sewer,  and  repairable  by  the  owner  of  the  buildings  {Pillrovj  v. 
St.  Leonard's,  SJwreditch  (Vestrtj  of),  [1895]  1  Q.  B.  33  ;  affirmed 
in  C.  A.  (R[GBY,  L.J.,  diss.),  [1895]  1  Q.  B.  433  ;  59  J.  P.  68  ; 
64  L.  J.  M.  C.  130  ;  72  L.  T.  (n.s.)  135  ;  43  W.  R.  342  ;  11  T.  L.  R. 
178).    The  decision  in  St.  Martin' s-iU'the-Fiekh  (Vestry  of)  v. 
Bird,  supra,  was  followed,  and  the  SJioreditch  Case  distinguished 
in  a  case  where  the  circumstances  were  as  follows  :  The  appellants 
were  the  owners  of  eighteen  dwelling-houses,  Nos.  7  to  25  in  No.  1 
Court,  Eyre  Lane,  Sheffield.    The  said  houses  were  back-to-back 
houses,  and  Nos.  7  to  13  thereof  formed  part  of  a  block,  and 
Nos.  14  to  25  thereof  were  in  one  block  ;  the  said  Nos.  7  to  13 
faced  the  said  Nos.  14  to  19,  and  between  them  was  an  open  space 
of  ground  with  a  pavement  on  either  side.    Nos.  20  to  25  faced 
the  boundary  wall  on  the  south-east  side  of  the  court,  and  between 
them  and  the  said  boundary  wall  was  also  an  open  space  of  ground 
with  a  pavement  on  the  side  thereof.    The  main  entrance  to  the 
court  was  from  a  partially  enclosed  space  of  ground,  to  which  an 
entrance  was  obtained  from  one  of  the  main  thoroughfares,  and 
the  court  could  also  be  entered  by  means  of  two  narrow  passages 
made  between  certain  of  the  houses,  Nos.  7  to  13.    There  were 
situate  in  this  court  two  ashpits  and  thirteen  water-closets  for  the 
use  of  the  tenants.    The  slop  water  from  the  sink  of  each  house 
was  carried  by  a  separate  channel  cut  in  the  pavement  at  right 
angles  to  each  house  into  a  long  channel  at  the  side  of  the  pave- 
ment in  the  court.    By  means  of  these  chaiuiels  the  drahiage  was 
carried  into  two  gullies  in  the  court,  and  thence  into  the  maui 
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sewer  outside  of  the  court.    The  court  held  that  the  eighteen    Sect.  141. 
dwellintj-houses  were  not  premises  within  the  same  curtilage.    See  " 
Harri.  v.  Snuitiehl  (1904),  li8  J.  P.  51G  ;  Dl  L.  T.  536  ;  20  T.  L.  R.  Note. 
G59  ;  2  L.  G.  R.  974.    In  the  course  of  his  judgment  in  the  last- 
mentioned  case,  Ai.VEHSTONic,  L.C.J.,  said  :  "  There  is  no  defini- 
tion of  a  curtilage  which  would  include  the  case  of  a  number  of 
houses  separately  occupied  by  different  people,  simply  because 
there  is  a  common  access  and  to  some  extent  common  accommoda- 
tion."   See  also  the  observations  as  to  the  meaning  of  the  words 
"within  the  same  curtilage,"  in  Bass  v.  London  Coindi/  Council, 
[1904]  2  K.  B.  336  :  68  J.  P.  365  ;  73  L.  J.  K.  B.  841  ;  91  L.  T. 
344  ;  53  W.  R.  27  ;  2  L.  G.  R.  809). 

The  word  "  drain  "  includes  any  drain  for  draining  any  block  or  Combined 
group  of  houses  by  a  combined  operation,  as  above  mentioned,  drain. 
The  cases  cited  below  were  decided  with  reference  to  this  part  of 
the  definition. 

The  owner  of  a  plot  of  ground  within  the  metropolitan  district, 
on  which  he  was  about  to  build  fifteen  contiguous  houses,  sent  to 
the  local  board  notice  of  his  intention  to  lay  down  upon  it  a  pipe 
drain  running  parallel  to  the  houses,  through  which  the  houses 
would  be  drained  into  the  main  sewer  belonging  to  the  Metro- 
politan Board.  The  local  board  signified  their  approval  in  their 
books,  but  made  no  formal  order.  The  omier  completed  the 
drain : — Held,  by  North,  J.,  that  s.  74  of  the  Metropolis  Manage- 
ment Act,  1855,  which  enables  a  district  board  to  order  a  group  or 
block  of  contiguous  houses  to  be  drained  by  a  "  combined  opera- 
tion," is  supplemental  to  s.  73,  and  like  that  section  applies  only 
to  existing  houses  ;  that  the  local  board  had,  therefore,  no  power 
to  make  an  order  for  draining  by  a  "  combined  operation  "  a  set  of 
houses  in  course  of  erection,  and,  if  they  had,  their  approval  of  a 
scheme  proposed  by  the  owner  did  not  amount  to  an  order  that 
the  drain  in  question  was  therefore  not  a  "  drain  for  draining  any 
group  or  block  of  houses  by  a  combined  operation  under  the  order 
of  any  vestry  or  district  board,"  and  was  a  "  sewer  "  and  not  a 
"drain"  within  the  meaning  of  s.  250,  and  by  virtue  of  s.  68 
vested  in  the  local  board  : — Held,  on  appeal,  by  Cotton  and 
LiNDLEY,  L.JJ.  {dissentlente  Lopes,  L.J.),  that  although  s.  74  did 
not  give  the  board  power  to  order  drainage  by  a  combined  opera- 
tion except  in  the  case  of  existing  houses,  the  general  Avords  of 
s.  76  gave  them  this  power  in  the  case  of  houses  about  to  be  built ; 
that  their  approval  of  the  scheme  was  an  order,  and  that  the  drain 
in  question  was  therefore  a  "drain"  and  not  a  "sewer"  within 
the  meaning  of  s.  250,  and  did  not  vest  in  the  local  board 
(Baleman  v.  Pojjlar  District  Board  of  Works  (1886),  33  Ch.  D. 
360  ;  56  L.  J.  Ch.  149  ;  56  L.  T.  (n.s.)  374.  See  also  Bateman  v. 
Poplar  District  Board  (No.  2),  infra). 

The  owner  of  certain  land  gave  to  the  sanitary  authority  notice 
of  his  intention  to  build  six  houses  thereon  ;  attached  to  the  notice 
was  a  plan  showing  the  system  of  drainage  he  proposed  to  adopt. 
The  plan  was  accepted  by  the  sanitary  authority  subject  to  the 
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  drain,  and  that  the  drainage  works  should  be  done  under  the 

Note.  inspection  and  to  the  satisfaction  of  their  surveyor.  Their  sur- 
veyor, however,  failed  to  inspect  the  construction  of  the  drains, 
the  result  being  that  four  or  more  houses,  instead  of  two,  were 
drained  into  one  drain.  The  defendant,  who  was  the  mortgagee 
in  possession  of  one  of  the  houses,  was  summoned  for  not  abating 
a  nuisance  caused  by  a  defect  in  the  drain  below  the  point  at  which 
the  sewage  from  the  other  houses  emptied  into  it : — Held,  that  the 
drain  from  the  point  at  which  the  drainage  from  the  other  houses 
emptied  into  it  became  a  "  sewer,"  and  was,  therefore,  not  repair- 
able by  the  defendant  ;  and  that  the  defendant,  not  being  privy 
to  the  wrongful  construction  in  the  first  instance,  was  not  liable 
{Kershaw  v.  Taylor,  [1895]  2  Q.  B.  471  ;  59  J.  P.  726  ;  04  L.  J. 
M.  C.  245  ;  73  L.  T.  274  ;  44  W.  R.  28). 

A  group  or  block  of  houses  in  Lambeth,  built  in  1839,  was, 
without  objection  by  the  then  sewer  authorities,  the  Kent  and 
Surrey  Commissioners  of  Sewers,  drained  by  a  combined  operation, 
which  system  of  drainage  existed,  practically  as  originally  con- 
structed, down  to  1896  -.—Held,  that  the  system  formed  a  sewer 
and  not  a  drain  within  the  meaning  of  the  Metropolis  Management 
Acts,  and  was  repairable  by  the  vestry  {Apph^jard  v.  Lambeth 
(Vestry  of)  (1896),  60  J.  P.  807  ;  66  L.  J.  Q.  B.  27  ;  45  W.  R. 
173  ;  13  T.  L.  R.  77  ;  affirmed  C.  A.,  66  L.  J.  Q.  B.  347). 

The  defendant  was  the  owner  of  four  houses  in  the  metropolis, 
which  were  drained  into  one  drain  by  a  combined  operation  under 
an  order  of  the  sanitary  authority.  The  drain  passed  under  the 
plaintiff's  house.  Subsequently  to  the  construction  of  the  drain, 
a  pipe  which  carried  off  rain  water  from  the  roof  of  the  plaintiff's 
house  was  connected  with  the  drain  without  an  order  of  the 
sanitary  authority  : — Held,  that  the  rain-water  pipe  was  a  drain 
used  for  the  drainage  of  a  building  within  s.  250  of  the  Metropolis 
Management  Act,  1855,  and  that  its  unauthorised  connection  with 
the  defendant's  drain  converted  the  latter,  at  the  point  of  junction 
and  onwards,  into  a  sewer  {Holland  \.  Lazarus  (1897),  61  J.  P. 
262  ;  66  L.  J.  Q.  B.  285). 

A  plan  of  a  drain  receiving  the  sewage  of  four  houses  was  found 
in  the  plan  book  of  a  local  authority,  initialled  by  their  surveyor. 
The  drain  was  in  fact  constructed  in  accordance  with  the  plan 
under  the  superintendence  of  the  servants  of  the  local  authority, 
but  there  was  no  entry  relating  to  it  in  their  minute  book.  Sub- 
sequently, without  the  knowledge  of  the  local  authority  or  of  the 
owner  of  the  four  houses,  a  drain  from  another  building  was 
constructed  and  connected  with  the  first  drain  -.—Held,  first,  that 
there  was  evidence  that  the  first  drain  was  constructed  "  by  order 
of  the  local  authority,"  within  the  meaning  of  ss.  74  and  250  of 
the  Metropolis  Management  Act,  1855  -.—Held,  further,  that  when 
the  connection  with  the  second  drain  was  made,  the  first  drain 
became  a  "  sewer  "  within  the  meaning  of  s.  250,  and  was  repairable 
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by  the  local  authority  v.  Newington  Vestn/,  [1898]  2  Q.  B.  1  ;    Sect.  141. 

G2  J.  P.  565  ;  67  L.  J.  Q.  B.  557  ;  46  W.  R.  624). 

After  the  passing  of  the  Metropolis  Management  Acts,  1855  and 
1862,  the  owner  of  a  row  of  houses  in  London,  drained  them  by 
laying  down  a  line  of  pipes  which  was  connected  with  a  sewer 
belonging  to  the  vestry  in  an  adjoining  street.  There  was  no 
evidence  that  this  was  done  with  the  sanction  of  the  local  autho- 
rity : — Held,  that  the  pipes  so  laid  down  were  a  "  sewer  "  within 
s.  250  of  the  1855  Act,  and  that  the  vestry  were  liable  to  repair 
it  (St  Matthew,  Betlinal  Green  (Vestry  of)  v.  London  School  Board, 
[1898]  A.  C.  190  ;  62  J.  P.  532  ;  67  L.  J.  Q.  B.  234  ;  77  L.  T. 
635  ;  46  W.  R.  353). 

A  plan  for  draining  a  group  of  houses  by  a  combined  operation, 
under  s.  74  of  the  Metropolis  Management  Act,  1855,  was  sanc- 
tioned by  the  vestry.  The  course  of  one  of  the  pipes  indicated  in 
the  plan  which  drained  more  than  one  of  the  houses,  was  in  the 
laying  of  it  altered  so  as  to  run  within  a  few  feet  of  the  course 
indicated  in  the  plan  : — Held,  that  the  pipe  was  a  drain  and  not  a 
sewer  within  the  meaning  of  s.  250  of  the  Metropolis  Management 
Act,  1855,  the  number  of  houses  draining  into  it  not  being  added 
to  or  interfered  with  by  the  deviation  from  the  plan  sanctioned 
{Greater  London  Property  Co.  v.  Foote,  [1899]  1  Q.  B.  972  ;  63  J.  P. 
420  ;  68  L.  J.  Q.  B.  628  ;  80  L.  T.  390  ;  47  W.  R.  541). 

In  1855,  an  order  of  the  Metropolitan  Commissioners  of  Sewers 
was  obtained  for  draining  four  houses  in  the  metropolis  by  a 
combined  operation.  The  work  was  carried  out  before  January  1st, 
1856,  but  not  in  accordance  with  the  plan  authorised  by  the  com- 
missioners. From  the  group  of  four  houses  one  was  left  out,  and 
two  others  were  added.  A  nuisance  having  arisen  in  regard  to  the 
pipe  draining  the  gi'oup,  and  the  owner  of  the  houses  having  been 
required  to  abate  the  nuisance  : — Held,  that  the  departure  from 
the  plan  authorised  was  material,  and,  there  being  no  evidence  that 
such  departure  was  sanctioned  by  the  commissioners,  the  pipe  was 
not  a  drain  but  a  sewer,  and  that,  therefore,  the  owner  was  not 
liable  to  abate  the  nuisance  {Bullock  v.  Reeve  (1900),  65  J.  P.  164  ; 
70  L.  J.  Q.  B.  42  ;  84  L.  T.  55  ;  49  W.  R.  93). 

The  respondent  applied  to  the  vestry  for  permission  to  lay  a 
pipe  drain  in  accordance  with  a  plan.  He  was  told  by  the  surveyor 
of  the  vestry,  by  a  letter,  that  he  would  be  allowed  to  do  so  with 
certain  alterations,  and  that  that  would  be  communicated  to  the 
vestry,  the  sanitary  authority.  This  letter  was  ratified  by  a 
resolution  of  the  vestry  : — Held,  that  the  letter  of  the  surveyor, 
ratified  by  the  resolution  of  the  vestry,  was  a  good  "  order"  within 
s.  76  of  the  Metropolis  Management  Act,  1855  (Stohes  v.  Haydon 
(1901),  65  J.  P.  756  ;  84  L.  T.  531  ;  19  Cox  C.  C.  690). 

By  order  of  the  local  authority  in  1853,  certain  houses  had  been 
drained  by  a  combined  scheme.  In  1899,  one  of  the  houses. 
No.  85,  was  disconnected  from  No.  83,  and  connected  with  the 
adjoining  house  on  the  other  side  No.  87.    No  order  was  made  by 
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Sect.  141.    the  local  authority  as  to  this  alteration,  but  it  was  superintended 

  by  their  officers.   In  1  'JOO,  the  owner  of  No.  8;';  erected  a  workshop 

Note.  ^^^^  garden  in  the  rear,  and  the  drainage  from  that,  including  an 

additional  water-closet,  was  connected  with  the  drain  of  No.  87. 
A  plan  of  this  had  been  approved  by  the  local  authority,  and 
though  the  work  was  not  carried  out  in  accordance  with  such  plan, 
it  was  done  under  the  superintendence  of  the  officers  of  the 
authority  : — Held,  that  the  drain  of  No.  87  had  not  become  a 
sewer  (Gorriiige  v.  Shoredikh  Borough  Council  (1902),  GG  J.  P. 
566  :  8G  L.  T.'  592). 

A  pipe  carrying  away  sewage  and  rain  water  from  one  house, 
and  rain  water  only  from  another,  and  not  constructed  as  a  com- 
bined operation  under  the  order  of  a  local  authority,  is'a  "  sewer  " 
and  not  a  "  drain."  Where  the  authority  insisted  that  such  a  pipe 
was  a  drain,  and  the  house  owner,  under  threat  of  legal  pro- 
ceedings, repaired  it  : — Held,  that  he  could  recover  the  cost  of  so 
doing  {Silles  v.  Fulham  Borough  Council,  [1903]  1  K.  B.  829  ; 
67  J.  P.  27.^  ;  72  L.  J.  K.  B.  397  ;  88  L.  T.  753  ;  51  W.  R.  598  ; 
19  T.  L.  E.  398  ;  1  L.  G-.  R.  643). 

Six  houses  were  drained  by  one  line  of  pipes,  and  the  owner  of 
one  of  the  houses  was  summoned  for  a  nuisance  caused  by  defect 
in  such  pipe  under  his  premises.  By  a  resolution  dated  March  24th, 
1859,  the  district  board  of  works  authorised  their  surveyor  to  grant 
applications  for  house  drainage  when  they  were  regular,  involving 
no  special  point  for  the  consideration  of  the  board,  the  number  of 
such  applications  to  be  reported  quarterly.  On  April  9th,  1868, 
an  application  by  the  then  owner  of  the  said  six  houses  for 
permission  to  drain  the  said  six  houses  by  a  combined  drain, 
was  sent  to  the  district  board  of  works.  Such  application  was 
filed  in  a  book  kept  for  the  purpose  to  contain  such  applications 
made  to  the  district  board,  and  signed  as  "  approved "  by  the 
then  surveyor  to  the  board  of  works.  There  was  no  record 
or  any  other  evidence  of  approval  by  the  board  or  any  of  its 
committees  of  the  said  application  : — Held,  that  there  was  no 
evidence  that  the  board  of  works  had  ever  authorised  or  approved 
of  such  application,  and  that,  therefore,  the  line  of  pipes  draining 
the  said  six  houses  was  a  sewer  and  not  a  drain,  and  that  the  local 
authority  were  liable  for  its  repair  {High  v.  Billings  (1903),  67  J.  P. 
388  ;  89  L.  T.  550  ;  1  L.  G.  R.  723). 

A  metropolitan  vestry  had  approved  a  plan  for  the  di-ainage  of 
a  number  of  houses  which  did  not  show  the  particular  drainage  of 
each  house,  but  authorised  the  drainage  of  the  houses  in  pairs  by  a 
series  of  combined  operations.  In  a  pair  of  such  liouses  the 
drainage  was  carried  off  by  two  pipes,  laid  one  under  each  house  ; 
these  pipes  joined  into  one  pipe  before  they  reached  the  sewer. 
The  pipe  under  house  A.  took  the  whole  of  the  drainage  of  A., 
together  with  that  from  a  sink  in  the  back  part  of  house  B.  ;  the 
pipe  under  B.  took  the  rest  of  the  drainage  of  B.  The  connection 
between  the  sink  in  B.  and  the  pipe  under  A.  had  been  made  at 
the  time  when  the  houses  and  the  drains  were  constructed.  The 
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trustees  of  a  settlement  were  o\sn\evs  of  both  houses  ;  they  derived    Sect.  141. 

their  title  without  any  purchase  for  value,  from  the  original  owner,  ^^^^ 

by  whom  the  houses  and  drains  were  constructed.    The  court 

inferred  as  a  fact  that  the  connection  of  the  sink  in  house  B.  with 

the  pipe  under  A.  was  made  by  the  authority  of  the  surveyor  to 

the  xestry:— Held,  that  that  connection  did  not  make  the^pipe 

under  house  A.  a  sewer  within  the  meaning  of  ss.  101  and  250  of 

the  Metropolis  Management  Act,  1855  ■.—Held,  ftirthet;  that  even 

if  the  connection  had  been  made  without  authority,  the  present 

plaintiffs,  not  being  purchasers  for  value,  could  get  no  higher 

rights  than  the  original  owner  had  as  against  the  public  ;  and  the 

pipe  would  still  remain  a  drain.    A  notice  under  s.  83  of  the 

Metropolis  Management  Act,  1855,  had  been  served  upon  the 

plaintiffs  by  the  defendants  -.—Held,  that  it  had  been  wrongly 

served  (assuming  that  the  connection  had  been  wrongfully  made), 

because  the  plaintiffs  were  not  the  persons  who  had  made  the 

connection   originally  {Hearer  and    Others  v.  Fulham  Borough 

Council,  [1904]  2  K.  B.  383  ;  G8  J.  P.  278  ;  73  L.  J.  K.  B.  715  ; 

91  L.  T.  31  ;  20  T.  L.  H.  383  ;  2  L.  G.  R.  672). 

On  July  12th,  1878,  a  plan  was  approved  by  the  H.  board  of 
works,  by  which  three  houses,  Nos.  21,  23  and  25,  R.  Road,  were 
to  be  drained  by  a  combined  operation  into  E.  Road.  On 
March  19th,  1879,  a  plan  was  approved  by  the  same  local  autho- 
rity sanctioning  a  combined  system  of  di-ainage,  by  which  Nos.  27, 
29,  31  and  33,  R.  Road,  were  to  be  drained  into  E.  Road.  A  nuisance 
having  arisen  in  August,  1905,  it  was  found  that  Nos.  21,  23,  25 
and  27,  were  drained  together  by  means  of  a  line  of  pipes  passing 
along  the  back  of  such  houses  and  under  No.  25,  to  the  public 
sewer  in  R.  Road,  and  that  Nos.  29,  31  and  33,  were  drained 
together  by  means  of  a  line  of  pipes  passing  at  the  rear  of  such 
houses  into  the  public  sewer  in  E.  Road  : — Held,  that  the  line  of 
pipes  draining  Nos.  21,  23,  25  and  27,  R.  Road,  -was  a  sewer 
repairable  by  the  local  authority,  and  not  a  combined  drain 
repairable  by  the  owners  of  the  houses  {Harrey  v.  Bushy  (1906), 
70  J.  P.  301  ;  95  L.  T.  91  ;  4  L.  G.  R.  693). 

On  September  25th,  1876,  an  order  was  made  by  the  Hackney 
District  Board  of  Works  for  the  drainage  of  twenty-six  houses 
(numbered  35  to  85,  odd  numbers  only)  in  Rectory  Road,  by  a 
combined  operation,  in  accordance  with  a  plan  by  which  the  houses 
were  to  be  put  in  various  groups,  one  of  which,  consisting  of 
Nos.  45,  47,  49  and  51,  was  to  be  drained  by  a  drain  passing  under 
No.  49.  In  October,  1906,  a  nuisance  was  found  to  exist  owing  to 
a  defect  in  a  line  of  pipes  passing  beneath  No.  51,  and  on  examina- 
tion it  was  found  that  the  grouping  had  been  altered,  and  that 
Nos.  47,  49,  51,  53  and  55  were  drained  together  by  means  of  a 
drain  passing  under  No.  51  (instead  of  No.  49  as  shown  on  the 
above-mentioned  plan)  : — Held,  that  as  the  alteration  in  the 
system  of  drainage  was  a  material  one,  and  as  there  was  no 
evidence  that  it  had  been  sanctioned  by  the  local  authority,  the 
line  of  pipes  passing  under  No.  51  was  a  sewer  repairable  by  the 
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Sect.  141.    borough  council  {Greater  Lovdi/ii  Property  Co.  v.  Foote,  supra,. 

  applied  ;  Harrey  v.  Jaye  (1907),  71  J.  P.  478  ;  97  L.  T.  54.S  ; 

NoTK.       5  L  G.  R.  967). 

An  unauthorised  connection  cannot  make  a  *'  drain  "  a  "  sewer  "' 
as  between  an  individual  and  an  authority,  if  it  was  wrongfully 
made  by  him,  or  by  a  person  through  whom  he  claims  otherwise 
than  as  a  purchaser  for  value  without  notice  (IVilsoiCH  Music  and 
General  Prlnthiq  Co.  v.  Fimhury  Borouqli  Coimcil,  [1908]  1  K.  B.. 
563  ;  72  J.  P.  37  ;  77  L.  J.  K.B.  471  ;  98  L.  T.  574  ;  G  L.  G.  R. 
349). 

"  Sewers  "  "  The  word  '  drain  '  as  used  in  the  Metropolis  Management  Act, 
generally.  1855,  evidently  means  a  passage  for  sewage  from  a  single  house- 
only  which  may  afterwards  fall  into  a  cesspool  or  larger  sewer. 
The  word  '  sewer '  comes  from  the  word  to  '  sew,'  i.e.,  to  drain,  and 
has  a  much  more  extended  signification,  embracing  works  on  the 
largest  scale,  such  as  draining  the  fens  of  Lincolnshire  by  means  of 
canals,  etc.  In  the  common  sense  of  the  term  it  means  a  large  and 
generally,  though  not  always,  underground  passage  for  fluid  and 
feculent  matter  from  a  house  or  houses  to  some  other  locality. 
But  it  does  not  comprise  a  cesspool  for  the  purpose  of  retaining 
the  sewage  whether  as  a  simple  deposit  or  to  be  converted  into- 
manure  or  other  useful  purposes"  (jyer  Kindersley,  V.-C,  in 
Sutton  V.  Norwich  {Mayor,  etc.  of)  (1858),  27  L.  J.  Ch.  739). 

A  markh  wall  or  embankment  keeping  back  the  river  Thames 
from  inundating  the  Isle  of  Dogs  at  high  water  and  through  which 
sewers  pass  draining  the  island  at  low  water,  was  held  to  be  a 
sewer  within  the  meaning  of  the  Metropolis  Management  Act, 
1855  (18  &  19  Yict.  c.  120).  "  Sewer,"  in  its  common  sense,  may 
mean  the  whole  apparatus,  and  in  its  specific  sense,  a  drain,, 
as  part  of  the  apparatus  (per  Lord  Campbell,  C.J.,  in  Poplar 
District  Board  of  Worhs  v.  Knight  (1858),  El.  B.  &  E.  408  ;  22  J.  P. 
401  ;  28  L.  J.  M.  C.  37  ;  29  L.  T.  (n.s.)  915  ;  5  Jur.  (n.s.)  196). 
This  decision,  however,  throws  very  little  light  upon  the  meaning 
of  the  above  definition. 

An  ancient  tidal  fleet  or  watercourse  upon  which  barges  floated 
at  high  tide,  was  held  not  to  be  a  sewer,  although  it  became 
offensive  and  injurious  to  health  by  reason  of  the  houses  in  a  town 
discharging  sewage  into  it  {Pentney  v.  Lyiin  Commissioners  (1865),, 
12  L.  T.  (N.s.)  818). 

A  stream  supplied  by  the  drainage,  natural  and  artificial,  of 
cultivated  land,  and  receiving  the  drainage  of  two  or  three- 
inhabited  houses  in  its  passage  to  the  river  into  which  it  flows,  is 
not  a  sewer  (R.  v.  Godmanchester  Local  Board  (1806),  L. 
1  Q.  B.  328  ;  5  B.  &  S.  930  ;  30  J.  P.  164  ;  35  L.  J.  Q.  B.  125  r 
14  L.  T.  (n.s.)  104).  This  case  may  be  compared  with  the  later 
one  where  the  sewage  of  certain  houses  drained  into  a  sewer,  and, 
after  passing  through  the  sewer  was,  for  a  number  of  years, 
allowed  to  fall  into  an  open  watercourse  which,  in  its  turn,  flowed 
into  a  brook.  It  was  held  that  under  the  circumstances  of  the 
case  the  open  watercourse  was  a  sewer  (Wheatcroft  v.  Matlock 
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Local  Board  (1885),  52  L.  T.  (n.s.)  356).    And  a  natural  wa tei-  Sect^41. 

course  into  which  for  many  years  a  large  number  of  lio^^es  hart 

drained,  was  held  to  be  a  sewer  in  Falconar  v.  Soiith  blueUls 

Corporation  (1895),  11  T.  L.  E.  223.    The  last-mentioned  case 

was  considered  in  We.t  Riding  of  Yorkshire  ^jf ''^^  ^''"''^  ^-/'ff " 

Gaunt      Sons,  Limited  (1902),  67  J.  P.  183  ;  19  T.  L.  E.  140, 

where  the  court  held  that  a  natural  stream,  or  watercourse,  may 

cease  to  be  a  stream,  and  may  become  a  sewer,  mto  which  persons 

may  acquire  certain  rights  of  drainage  as  against  the  local  authority, 

and  that  it  may  do  so  even  although  the  natural  flow  ot  water 

along  its  bed  has  not  wholly  ceased.    But  the  court  further  held 

that  the  mere  fact  that  for  a  number  of  years  sewage  has  been 

discharc'ed  into  a  watercourse  is  not  of  itself  sufficient  to  convert 

the  wat°ercourse  into  a  sewer  ;  nor  is  the  fact  that  the  watercourse 

has  been  covered  over  material,  unless  it  was  done  by  the  local 

authority  in  order  to  turn  the  watercourse  into  a  sewer.  The 

court  further  held  that  after  the  year  1861  a  local  authority  could 

not  convert  a  watercourse  into  a  sewer  merely  by  the  illegal  act  of 

discharging  sewage  into  it.    The  last-mentioned  case  was  discussed 

and  Falconar  v.  Soutli  Shields  Corporation,  supra,  was  distinguished 

in  West  Riding  of  Yorkshire  Rivers  Board  v.  Preston  c6  Sons  (1904), 

09  J.  P.  1  ;  92  L.  T.  24  ;  3  L.  G-.  E.  289,  where  the  facts  were  as 

follows  :  The  defendants  sent  polluting  liquids  from  their  factory 

into  a  channel.    This  channel  originally  carried  down  water  from 

a  well  above  the  factory,  but  the  defendants  diverted  this  water 

supply  above  their  factory,  took  it  into  their  mill,  and  discharged 

it  in  a  polluted  state  into  the  channel  close  to  their  factory The 

channel  ran  from  the  factory  past  certain  cottages  ;  then,  joining  a 

stream,  fell  with  the  stream  into  a  river.    Fifty  or  sixty  cottages 

emptied  their  sewage  into  the  channel  below  the  factory  until 

1892,  when  a  sewage  scheme  was  put  into  operation  for  the 

district.    Two  cottages  still  discharged  slop  water  into  the  channel, 

and  two  or  three  small  watercourses  fell  into  it  below  the  factory. 

A  county  court  judge  held  that  the  channel  was  a  "  stream  "  within 

the  meaning  of  s.  20  of  the  Elvers  Pollution  Prevention  Act, 

1876,  and  that  the  defendants  had  committed  an  offence  under 

s.  4  of  that  Act.    On  appeal  the  Divisional  Court  held  that  a 

stream  within  the  meaning  of  the  Act  may  be  either  a  natural  or 

an  artificial  one  ;  and  that  the  court  was  not  prepared  to  differ 

from  the  conclusion  of  the  county  court  judge  that  the  channel 

was  a  stream,  since  (apart  from  the  existing  watercourses  below) 

pure  water  would  still  flow  along  the  course  but  for  the  acts  of  the 

defendants.   In  an  earlier  case  a  county  court  judge,  in  proceedings 

taken  under  Part  3  of  the  Elvers  Pollution  Prevention  Act,  187G, 

found  that  the  brook  in  question  was  a  stream  within  the  meaning 

of  s.  20  of  that  Act  ;  but  he  did  not  expressly  find  that  it  was  not 

a  "sewer"  within  the  meaning  of  the  Public  Health  Act,  1875, 

and  it  was  objected  that  his  decision  was  for  that  reason  ambiguous  ; 

but  the  Divisional  Court,  held  that  the  question  was  in  fact  raised 

before  the  judge,  and  was  in  terms  decided  by  him  (  West  Riding  of 

Yorkshire  Rivers  Board  v.  Yorkshire  Indigo,  Scarlet  and  Colour 
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Sect.  141.    DyevH,  Limited  (1902),  G7  J.  P.  8u).    In  a  Scotch  case,  it  Avas  held 
-  that  an  open  stream  which  flowed  through  a  borough,  and  was 

Note.  polluted  by  sewage  from  outside  the  borough,  but  into  which  no 
part  of  the  borough  sewage  was  discharged,  was  not  a  sewer 
(Gkii^goic,  Yoker  and  Clyde  Bank  Rail.  Co.  v.  Macindoe  (1896), 
24  R.  IGO  ;  84  Sc.  L.  R.  127  ;  and  see  Nevcastle-upon-Tyne 
{Mayor,  etc.  of)  v.  Houseman,  post).  But  a  drain  within  the 
district  constructed  originally  by  the  road  authority  merely  to 
carry  off  surface  water  if  allowed  to  be  used  for  the  drainage  of 
buildings  within  the  district  becomes  a  sewer  (Rath  mines  and 
Rallif/ar  Improvement  Commissioners  v.  South  Dublin  Guardians, 
[1899]  1  I.E.  157). 

A  drain  laid  down  and  intended  to  be  connected  with  all  the 
houses  in  an  intended  street,  which  require  to  be  connected  with 
it,  is  a  sewer.  The  word  "  sewer "  should  receive  the  largest 
possible  interpretation,  and  a  drain  is  a  sewer  as  soon  as  more  than 
one  house  has  been  connected  with  it  {per  Kay,  J.,  in  Acton  Local 
Board  V.  Batten  (1884),  28  Ch.  D.  283  ;  49  J.  P.  357  ;  54  L.  J.  Ch. 
251  ;  52  L.  T.  (n.s.)  17). 

An  iron  pipe  temporarily  laid  down  to  carry  away  the  effluent 
water  from  sewage  works  is  a  sewer  {Tottetiham  Local  Board  v. 
Button  (188G).  2  T.  L.  R.  828).  Whether,  however,  an  "  overflow  " 
sewer  is  a  sewer  for  all  purposes  within  the  meaning  of  the  Act, 
([uare.  See  Leeds  and  District  Worsted  Dyers  and  Finishers' 
Association,  Limited  v.  M'est  Riding  of  Yorkshire  Rivers  Board 
(1906),  70  J.  P.  480.  A  builder  constructed  a  number  of  houses. 
He  made  a  drain  and  a  cesspool,  and  connected  them  with  the  first 
house,  and  thence,  as  he  completed  successive  houses,  he  continued 
to  drain  from  one  house  to  the  other,  carrying  the  cesspool  forward, 
and  finally,  when  all  the  houses  had  been  completed,  there  was  a 
line  of  pipes  connecting  them  with  the  cesspool.  It  was  held  that 
the  line  of  pipes  was  a  sewer  (Binnoch  v.  Waterivoi-th  (1887), 
51  J.  P.  248  ;  3  T.  L.  R.  56.3). 

B.  received  notice  from  the  K.  Local  Board  to  abate  a  nuisance 
on  his  property,  and  for  that  purpose  to  have  a  ditch  or  drain 
covered  up,  and  the  contents  conveyed  in  suitable  pipes.  Several 
houses,  and  a  slaughter-house  of  the  respondent  B.  drained  into  a 
road  drain,  and  the  latter  into  a  ditch  in  B.'s  field,  where  it  was  a 
nuisance.  The  board  wanted  the  ditch  to  be  covered  up,  but  B. 
contended  that  it  was  a  sewer,  and  that  it  was  the  duty  of  the 
board  to  cleanse  or  cover  it  up.  It  was  held  that  the  ditch  was  a 
seAver  (Kirkheaton  Local  Board  v.  Beaumont  (1888),  52  J.  P.  68). 

The  owner  of  a  building  estate  deposited  plans  in  accordance 
with  the  byelaws  of  a  local  authority,  made  under  s.  157  of  the 
Public  Health  Act,  1875,  showing  the  course  of  an  intended 
.sewer  to  be  constructed  of  nine-inch  pipes  along  a  certain  new 
road.  After  the  plans  were  approved,  the  line  of  pipes  or  sewer 
was  constructed  under  the  inspection  of  the  local  authority,  and 
when  completed  was  passed  and  authorised  to  be  covered  in. 
No  houses  were  built  on  the  land  fronting  the  new  sewer,  and 
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it  was  not  in  use  -.—Held,  that  the  line  of  pipes,  immediately    Sect  Ul. 
after  it  was  approved  and  authorised  to  be  covered  m  was  a  ^^^^^ 
sewer  which  vested  in  the  local  authority  under  s.  1  .-3  ot  the  Act, 
and  that  they  had  power  under  s.  16  to  connect  it  with  their  other 
sewers  (  Tfn'Her  v.  Handsioorth  Urban  District  Council,  [1909]  1  Oh. 
381  •  73  J.  P.  95  ;  78  L.  J.  Ch.  202  ;  100  L.  T.  194  ;  7  L.  G.  R.  255). 

A  drain  running  under  three  houses  was  held  to  be  ^^^wer  ^om^^^^^^ 
under  these  circumstances.    It  passed  through  the  basements  and  "J^^J;^™^" 
received  the  drainage,  first  of  one,  and  then  of  the  other  two  ° 
houses  which  it  conveyed  into  a  sewer  {Travis  v.  Lttley,  [loJ^J 
1  Q.  B.  233  ;  58  J.  P.  85  ;  63  L.  J.  M.  C.  48  ;  70  L.  T.  (n.s.) 
242  •  42  W.  R.  461).    In  the  course  of  his  judgment  in  this  case, 
WiLLS,*J.,  said  :  "  It  is  impossible  to  say  that  the  part  which  is 
used  for  the  drainage  of  one  building  is  a  drain,  and  the  rest 
a  sewer.    The  drain  is  a  sewer  from  end  to  end."    But  in  a 
subsequent  case  in  which  the  point  was  raised,  the  same  learned 
judge  recalled  this  opinion  {Bechenham  Urban  District  Council  v. 
Wo°od  (1896),  60  J.  P.  490).    In  that  case,  it  was  decided  that 
a  pipe  or  line  of  pipes  receiving  the  drainage  of  more  than  one 
building,  not  being  premises  within  the  same  curtilage,  although 
a  sewer  from  below  the  point  where  it  receives  the  drainage  of 
more  than  one  building,  is  a  drain  and  not  a  sewer  above  that 
point.    In  the  course  of  his  judgment,  Cave,  J.,  said  :  "  The 
general  rule,  as  I  understand,  is  that  where  a  drain  receives  the 
sewage  of  two  or  more  houses  it  is  a  sewer.    Where  it  receives 
the  sewage  of  one  house  only,  it  may  still  remain  a  drain,  though 
not  necessarily,  because  it  may  be  a  sewer,  whether  it  takes  the 
sewage  of  one  house  only  or  no  house  at  all.    A  main  sewer  may 
be  laid  down  by  the  local  authority  in  a  new  street  where  no 
houses  are  built,  but  v/here  it  is  intended  houses  shall  be  built 
Subsequently  the  buildings  may  be  commenced  at  the  lower  end 
of  the  street,  and  when  the  drains  of  one  house  are  connected 
with  the  main  server,  the  connecting  pipes  will  be  drains,  and  not 
sewers.    But  the  sewer  itself  will  no  less  continue  to  be  a  sewer 
although  it  receives  only  the  drainage  of  that  one  house,  and 
consequently  a  sewer  without  a  drain  at  all  will  be  a  sewer." 
Where  a  drain  of  a  house  ran  through  the  adjoining  premises, 
and  a  sink  and  water  gully  in  the  latter  drained  into  the  pipe,  it 
was  held  that  the  pipe  from  the  point  of  junction  was  a  sewer 
{Duncan  v.  Fulham  {Vestry  of),  Times,  February  11th,  1899). 

In  Baieman  v.  PojMr  District  Board  {^o.  2)  (1887),  37  Ch.  D.  Illegal  cou- 
272  ;  57  L.  J.  Ch.  579  ;  58  L.  T.  (n.s.)  720  ;  36  W.  R.  501,  struction  of 
North,  J.,  expressed  a  doubt  whether  the  unlawful  act  of  a  sewer, 
stranger,  done  without  the  consent  of  the  owner  of  a  drain,  could 
affect  the  ownership  of  the  drain  or  the  liability  of  the  local 
authority  by  vesting  it  in  the  local  authority,  and  thus  throwing  the 
responsibility  for  it  upon  them.    Again,  in  Meader  v.  West  Cov;es 
Local  Board,  infra,  it  was  said  that  a  line  of  pipes,  in  order  to 
become  a  sewer,  must  have  been  lawfully  laid,  and  in  Hedley  v. 
Webb,  [1901]  2  Ch.  1 26  ;  65  J.  P.  425  ;  70  L.  J.  Ch.  663  ;  84  L.  T. 
(n.s.)  526,  Cozens-Hakdy,  J.,  expressed  an  opinion  that  a  man 
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Sect.  141.    carrying  a  sewer  through  a  neighbour's  land  wrongfully,  and 

  without  his  consent,  cannot  make  it  a  sewer  so  as  to  vest  in  the 

NoTK.  local  authority.  In  Palcenham  v.  Ticehurat  Rural  District  Council 
(1903),  67  J.  P.  448  ;  2  L.  G.  R.  19,  Buckley,  J.,  after  referring 
to  Medley  v.  Wehh,  supra,  as  having  decided  that  if  by  way  of  trespass- 
a  sewer  has  been  laid  down  on  any  land  without  the  knowledge 
of  the  landowner,  it  is  competent  for  the  landowner,  when  he 
finds  out,  to  say  :  "  This  was  wrongful  against  me,  this  is  not  a 
sewer  at  all,  because  it  was  put  on  my  land  by  way  of  trespass 
against  me,  and  it  must  be  taken  away,"  proceeded  to  say  :  "  I 
conceive  that  he  can  say  that,  both  as  against  the  person  who  laid 
it  and  against  the  local  authority.  .  .  .  But  if,  in  point  of 
fact,  a  system  of  pipes  has  been  laid  by  one  man  in  the  land 
of  another  so  as  to  constitute  a  sewer  with  the  consent  of  the 
latter,  or  if  it  had  been  laid  without  consent,  and  subsequently 
he  finds  out  it  has  been  done,  and  says,  '  I  do  consent  ;  I  do  not 
complain  of  the  trespass.  I  am  quite  content,'  then  it  seems  to 
me  that  a  sewer  will  have  been  constituted,  and  as  such  the  same 
will  vest  in  the  local  authority."  From  other  cases  it  would 
appear  that  it  is  not  material  how  a  second  house  may  have  had  its 
drainage  connected  with  an  existing  drain,  and  that  so  long  as  the 
connection  lasts,  the  drain  which  is  common  to  the  two  houses- 
is  a  sewer,  whether  the  connection  was  made  wrongly  or  surrep- 
titiously or  without  the  knowledge  of  the  local  authority.  A 
builder  built  four  houses  which  he,  contrary  to  the  directions  of 
the  sanitary  authority,  caused  to  be  drained  into  one  drain.  He 
subsequently  sold  the  houses  to  different  purchasers.  In  a  pro- 
ceeding to  compel  the  purchaser  of  the  premises  in  which  the 
drain  which  so  received  the  drainage  of  the  four  houses  was  situate^ 
to  repair  such  drain  for  the  purpose  of  remedying  a  nuisance 
caused  by  its  defective  condition,  it  was  held  that  the  purchaser 
was  not  estopped  by  the  wrongful  act  of  his  predecessor  in  title 
from  alleging  that  the  drain  in  question  was  a  sewer,  and  that  the 
duty  of  repairing  it  consequently  lay,  not  on  him,  but  on  the 
sanitary  authority  {Kershaio  v.  Taylor,  [1895]  2  Q.  B.  471  ; 
69  J.  P.  726  ;  64  L.  J.M.  C.  245  ;  73  L.  T.  (n.s.)  274  ;  44  W.  R.. 
28).  In  the  same  way,  where  the  connection  of  more  than  one 
house  with  a  drain  was  made  without  the  consent  of  the  sanitary 
authority  or  of  the  owner  of  the  house  to  which  the  drain  belonged, 
it  was  held  that  the  common  drain  was  a  sewer  {Florence  v. 
Paddinqton  Vestry  (1895),  12  T.  L.  R.  30  ;  and  see  Klett  v.  St. 
Giles,  Camherwell  (Vestry  of)  (1896),  60  J.  P.  411).  In  another 
case,  a  drain  for  the  drainage  of  four  houses  was  constructed 
under  the  order  of  a  metropolitan  vestry,  and  became,  under  the 
definition  of  a  drain  contained  in  the  Metropolis  Management  Act, 
1855,  a  di-ain  as  distinguished  from  a  sewer.  A  pipe  which  carried 
rain  water  from  the  roof  of  a  fifth  house  was,  without  the  sanction 
of  the  vestry,  turned  into  and  connected  with  this  drain.  It  was 
held  that  the  rain-water  pipe  was  a  drain,  and  that  its  unauthorised 
connection  with  the  drain  belonging  to  the  four  houses  converted 
the  latter,  from  the  point  of  junction  and  onwards,  into  a  sewer 
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{HoUaud  V.  Lazarus  (1897),  61  J.  P.  262  ;  66  L.  J.  Q.  B.  285).    Sect.  141. 

In  another  case,  the  owner  of  a  block  of  houses  m  the  metropolis 

had  laid  down  a  pipe  to  carry  off  the  drainage  from  them,  and  ^^"-l^- 

connected  the  pipe  with  a  sewer  belonging  to  the  vestry  in  a 

neighbouring  street.    There  was  no  evidence  of  any  notice  having 

been  given  to  the  vestry,  or  of  any  order  having  been  made  by 

them,  or  of  their  sanction,  or  of  the  approval  of  the  Metropolitan 

Board  of  Works  having  been  obtained.    It  was  held  that,  although 

all  these  requirements  were  necessary  in  order  to  render  the 

original  construction  of  the  di-ain  lawful,  yet  the  drain  was,  in 

fact,  a  sewer  vested  in  the  vestry  and  repairable  by  them  {St. 

Mattheio,  Bethnal  Green  (Vestnj  of)  v.  London  School  Board,  [1898] 

A.  C.  190  ;  62  J.  P.  532  ;  67  L.  J.  Q.  B.  234  ;  77  L.  T.  (n.s.) 

635  •  46  W.  R.  353).    These  cases  were  followed  in  Geeu  v. 

St.  Mary,  Newinqton  {Vestry  of),  [1898]  2  Q.  B.  1  ;  62  J.  P.  564  ; 

67  L.  j.  Q.  B.  557  ;  46  W.  R.  624.    With  these  cases  may  be 

compared  two  others.    In  one  an  order  of  a  metropolitan  vestry 

had  been  obtained  for  draining  a  group  of  eleven  houses  by  a 

combined  operation,  so  that  under  the  Metropolis  Management 

Acts  the  drain  common  to  all  the  houses  was  a  di-ain  as  defined 

by  these  Acts,  and  not  a  sewer.    It  was  subsequently  discovered 

that  there  had  been  a  deviation  in  the  course  of  the  drain  from 

the  plan  signed  by  the  surveyor,  but  there  was  no  evidence  that 

any  houses  other  than  those  on  the  plan  were  drained  by  the 

combined  operation.    It  was  held  that  a  mere  deviation  in  the 

course  of  the  drain  was  not  sufficient  to  convert  it  into  a  sewer, 

and  that  the  vestry  was  not,  therefore,  liable  for  its  repair  {Greater 

London  Property  Co.,  Limited  v.  Foote,  [1899]  1  Q.  B.  972  ; 

63  J.  P.  420  ;  68  L.  J.  Q.  B.  628  ;  80  L.  T.  (n.s.)  390  ;  47  W.R. 

541.    Cf.  Harvey  v.  Bushj  (1906),  70  J.  P.  301  ;  95  L.  T.  (n.s.) 

91  ;  4  L.  G-.  R.  693  ;  Harcey  v.  Jatje  (1907),  71  J.  P.  473).  In 

the  other  case  a  metropolitan  vestry  had  approved  a  plan  for  the 

drainage  of  a  number  of  houses  which  did  not  show  the  details 

as  to  the  particular  drainage  of  each  house,  but  authorised  the 

drainage  of  the  houses  in  pairs  by  a  series  of  combined  operations. 

In  a  pair  of  such  houses  the  drainage  was  carried  off  by  two  pipes, 

laid  one  under  each  house  ;  these  pipes  joined  into  one  pipe  before 

they  reached  the  sewer.    The  pipe  under  house  A.  took  the  whole 

of  the  drainage  of  A.,  together  with  that  from  a  sink  in  the  back 

part  of  house  B.  ;   the  pipe  under  B.  took  the  rest  of  the 

drainage  of  B.    The  connection  between  the  sink  in  B.  and  the 

pipe  under  A.  had  been  made  at  the  time  when  the  houses  and 

drains  were  constructed.    The  trustees  of  a  settlement  were  owners 

of  both  houses  ;  they  derived  their  title,  without  any  purchase 

for  value,  from  the  original  owner,  by  whom  the  houses  and  drains 

were  constructed.    The  court  inferred  as  a  fact  that  the  connection 

of  the  sink  was  made  by  the  authority  of  the  surveyor  to  the 

vestry,  but  held  that  even  if  it  had  been  made  without  authority, 

the  present  plaintiffs,  not  being  purchasers  for  value,  could  get  no 

higher  rights  than  the  original  owner  had  as  against  the  public, 

and  that  they  were  estopped  from  saying  that  the  structure  was 
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Sect.  141.    ;i  sewer  {Hearev  and  Othern  v.  Fulhum  Boronrjh  Cotnicil,  [1904] 

  2  K.  B.  -583  ;  GS  J.  P.  278  ;  7:3  L.  J.  K.  B.  715  ;  91  L.  T.  .31  ; 

Note.       ^0  T.  L.  E.  383).    In  Wihun'><  Mime  and  General  Printhir;  Co.  v. 

Fhixlmni  Boromjh  Cowicil,  [1908]  1  K.  B.  503  ;  72  J.' P.  37  ; 
77  L.  J.  K.B.  4t)l.  ;  G  L.  G.  11.  349,  Ciiaxnell,  J.,  held  that  an 
unauthorised  connection  cannot  make  a  "  drain  "  a  "  sewer  "  as 
between  an  individual  and  an  authority  if  it  was  wrongfully  made 
by  him,  or  by  a  person  through  whom  he  claims  otherwise  than 
as  a  purchaser  for  value. 

Cesspool  not  The  definition  of  a  sewer  does  not  include  a  cesspool,  reservoir, 
a  sewer.  or  deposit  bed  for  collecting  sewage  for  purposes  of  disposing  of 

it  (Sutton  V.  Norinich  (Mayor,  etc,  of),  .'iiqjra).  The  plaintiff  built 
some  houses  having  a  drain  leading  into  a  line  of  six-inch  pipes. 
The  line  of  pipes  was  intersected  by  a  pit  or  cesspool,  and  from 
thence  the  pipes  passed  under  the  land  of  a  neighbouring  owner. 
The  owner  cut  off  the  pipes,  causing  the  sewage  to  flow  back  and 
cause  a  nuisance.  The  defendants  required  the  plaintiff  to  abate 
the  nuisance  by  cleansing  the  cesspool,  and  the  plaintiff  thereupon 
commenced  an  action  for  an  injunction  to  restrain  the  defendants 
from  causing  a  nuisance,  contending  that  the  cesspool  was  part  of 
the  sewer,  and  vested  in  them  under  s.  13  of  the  Public  Health  Act, 
1875.  It  was  held  that  the  action  could  not  be  maintained,  as  the 
cesspool  was  not  part  of  the  sewer  (Meader  v.  West  Coives  Local 
Board,  [1892]  3  Ch.  18  ;  61  L.  J.  Ch.  561 ;  40  W.K.676  ;  8  T.L.R. 
643).  There  are  some  observations  in  the  judgments  in  this  case 
from  which  it  might  be  inferred  that  the  line  of  pipes  leading  to 
the  cesspool  was  not  a  sewer.  But  it  is  doubtful  if  the  court 
intended  so  to  decide,  and  if  they  did,  the  decision  cannot  be  recon- 
ciled with  Pinnoch  v.  Watenoorth,  supra  ;  and  in  Butt  v.  Snoio,  infra, 
the  Divisional  Court  appeared  to  doubt  whether  the  line  of  pipes 
leading  to  the  cesspool  there  in  question  was  a  drain  and  not  a 
sewer.  Meader  v.  West  Coives  Local  Board  was  followed,  however, 
in  Button  v.  Totteuliani  Urhan  District  Council  (1898),  78  L.  T. 
(n.s.)  470.  In  that  case,  the  -owner  of  certain  houses  constructed 
a  series  of  cesspools  for  their  drainage  on  his  own  lands.  He  then 
constructed  a  conduit  which  conveyed  the  overflow  therefrom  to  a 
larger  cesspool.  He  was  summoned  for  constructing  these  cesspools 
so  as  to  have  an  outlet  into  a  sewer,  namely,  the  conduit  and  the 
large  cesspool,  contrary  to  the  local  byelaws.  It  was  held  that  the 
conduit  and  the  large  cesspool  did  not  constitute  a  sewer.  Meader  v. 
West  Coices  Local  Board  was  again  followed  in  Butt  v.  Snoiv  (1903), 
67  J.  P.  454  ;  89  L.  T.  302  ;  2  L.  G.  R.  222,  and  also  in  Pakenham  v. 
Ticelmrst  Rural  District  Couucil,  supra,  a  case  decided  under  the 
Public  Health  Act,  1875,  where  Buckley,  J.,  said  :  "A  sewer  within 
this  Act  of  Parliament  I  conceive  must  be  in  some  form  a  line  of 
flow  by  which  sewage  or  water  of  some  kind,  such  as  would  be  con- 
veyed through  a  sewer,  should  betaken  from  a  point  to  a  point  and 
then  discharged.  It  must  have  a  terminus  a  quo  and  a  terminus 
ad  quern."  A  cesspool  may,  however,  by  the  construction  of  a 
sewer  leading  out  of  it,  become  a  mere  "  catchpit,"  and  so  part  of 
the  whole  sewer. 
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,   It  has  been  held  that  a  manhole  forming  a  side  entrance  to  a    Sect.  141. 
sewer  formed  part  of  the  sewer,  as  being  necessary  to  a  sewer 
properly  made,  and  was  not  a  work  auxiliary  to  the  use  of  the  sewer  " 
(SimnsLy.TwickeHhamLocallhxmlilQl         Ch.D.  838  ;48L.  J. 
Ch.  023  ;  40  L.  T.  734  ;  27  W.  R,  924).    But  it  was,  on  the  other  ^^^rance  to 
hand,  held  that  an  engine-house  with  pump  and  machuiery,  erected  gg^-er  forms 
partly  above  and  partly  below  the  ground,  for  forcing  sewage  along  part  of  sewer, 
a  rising  main  to  a  common  outfall  for  treatment  was  not  a  sewer  Secus,  pump- 
within  the  meaning  of  s.  IG  of  the  Public  Health  Act,  1875,  but  ing  station 
was  a  work  for  the  purpose  of  "receiving  or  otherwise  disposing  erected  for 
of  sewage  "  within  s.  27  of  that  Act  {Kijigfi  College,  Cambndge  v.  forcmg 
Uxbrldge  Mural  District  Council,  [1901]  2  Ch.  768  ;  70  L.  J.  Ch.  f;![!:f/^°"S 
844  ;  58  L.  T.  303).  ^ 

It  will  be  noticed  that  a  sewer  need  not  necessarily  convey  sewage  Conveyance 
matter  in  order  to  constitute  it  a  sewer.  It  would  be  none  the  less  of  sewage 
a  sewer  within  the  Act  if  it  conveyed  only  rain  or  surface  water,  matter 
The  draining  of  rain  or  surface  water  collected  from  difEerent  pre-  immaterial, 
mises  by  different  feeders  into  one  main  drain  wotild  constitute  that 
main  drain  a  sewer  within  the  meaning  of  the  Act  (|jer  Smith,  L.J., 
in  Ferrand  v.  Rallas  Land  and  Building  Co.,  [1893]  2  Q.  B.  135, 
144  ;  57  J.  P.  692  ;  62  L.  J.  Q.  B.  479 ;  69  L.  T.  (n.s.)  8  ;  41  W.  R. 
580).  In  a  later  case  it  was  held  that  a  drain  was  within  the  defini- 
tion of  a  drain  although  it  only  carried  off  rain  water  from  the  roof 
of  a  house  (Holland  v.  Lazarus  (1897),  61  J.  P.  262  ;  66  L.  J.  Q.  B. 
285).  The  decision  in  Holland  v.  Lazarus,  supra,  was  approved  by 
the  Court  of  Appeal  in  Silles  v.  Fulhain  Borough  Council,  [1903] 
1  K.  B.  829  ;  67  J.  P.  273  ;  72  L.  J.  K.  B.  397  ;  88  L.  T.  753  ; 
51  W.  R.  598  ;  19  T.  L.  R.  398,  where  it  was  held  that  a  pipe 
carrying  away  sewage  and  rain  water  from  one  house  and  rain  water 
only  from  another,  and  not  constructed  as  a  combined  operation 
under  the  order  of  the  local  authority,  was  a  "  sewer  "  and  not  a 
"  drain."  The  last-mentioned  case  was  decided  upon  the  definition 
of  "  sewer"  in  s.  250  of  the  Metropolis  Management  Act,  1855. 
The  facts  of  the  case  were  peculiar  and  should  be  referred  to,  because 
they  led  Channell,  J.,  to  observe  upon  the  case  in  Heaver  v.  Fidliam 
Borough  Council,  [1904]  2  K.  B.  383  ;  68  J.  P.  278  ;  73  L.  J.  K.  B. 
715  ;  91  L.  T.  31  ;  20  T.  L.R.  383.  The  plaintiff  was  the  owner 
of  two  adjoining  houses  (A.  and  B.).  An  underground  pipe  or  drain 
carried  sewage  from  A.  into  the  main  sewer.  A  gutter  ran  along 
under  the  eaves  at  the  back  of  both  houses,  by  which  rain  water 
falling  on  their  roofs  was  carried  into  a  pipe  passing  doAvn  the  wall 
of  house  A.  This  down  pipe  discharged  by  means  of  a  gully  into 
the  above-mentioned  underground  pipe  or  drain.  From  house  B. 
only  rain  water  was  carried  by  this  drain.  This  drain  was  held  to  be 
a  sewer.  Channell,  J.,  assumed  that  the  Court  of  Appeal  on  those 
facts  had  held  the  fall  pipe  to  be  a  sewer,  and  said  that  the  Court 
never  intended  to  decide  that  proposition  ;  that  all  that  the  court 
really  decided  was  that  the  decision  in  Holland  v.  Lazarus,  supra,  was 
right  ;  and  that  in  Holland  v.  Lazarus,  su2}ra,  the  only  point  argued 
and  decided  was  as  to  whether  a  pipe  carrying  off  rain  v?ater  only, 
as  distiRct  from  sewage  in  the  ordinary  meaning  of  the  word,  was  a 
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Sect.  141.    drain  in  the  sense  that  the  unauthorised  connection  of  a  drain,  into 

  wliich  flowed  rain  water  from  a  stackpipe,  with  the  drain  of 

Note.       another  house  converted  the  hitter  into  a  sewer. 

Where  a  railway  company  constructed  land  drains  for  the  purpose 
of  conveying  surface  water  from  lands  adjoining  the  railway,  and 
these  land  drains  were,  without  the  knowledge  or  consent  of  the 
company,  used  by  a  rural  sanitary  authority  to  convey  sewage  from 
certain  houses  within  the  district  of  such  authority,  it  was  held  that 
the  drains  were  sewers,  although,  by  reason  of  their  coming  within 
one  of  the  exceptions  in  s.  13  of  the  Public  Health  Act,  1875,  they 
did  not  vest  in  the  local  authority  {London  and  North  Western  Rail, 
Co.  V.  Runcorn  Rural  District  Coancil,  [1898]  1  Ch.  561  ;  62  J.  P. 
643  ;  67  L.  J.  Ch.  324  ;  78  L.  T.  (x.s.)  343  ;  46  W.  R.  484).  Under 
a  local  Act  a  drain  was  defined  to  mean  any  drain,  pipe,  channel  or 
gutter  made  and  used  for  the  drainage  of  one  building  only,  or  of 
buildings  or  land  within  the  same  curtilage  ;  and  a  sewer  was  defined 
to  mean  a  culvert  or  channel  for  the  passage  of  water,  sev/age  or 
refuse  not  being  a  drain  as  hereinbefore  defined.    It  was  held  that 
a  tidal  stream  largely  polluted  by  sewage  was  a  sewer  within  the 
meaning  of  this  definition  {NevKastle-upou-Tyne  {Mayor,  etc.  of)  v. 
Houseman  (1898),  63  J.  P.  85).    In  the  course  of  his  judgment, 
Byrne,  J.,  said  :  "  I  think  it  is  possible  to  form  a  sewer  without  the 
construction  of  any  artificial  work.    If,  for  instance,  an  old  ditch 
or  the  bed  of  a  watercourse  from  which  all  flow  of  water  has 
been  diverted  is  utilised  for  the  carriage  of  sewage  matter,  such  utili- 
sation would  be  properly  described  as  forming  a  sewer.    I  think  a 
sewer  may  be  formed  within  the  meaning  of  the  section  either  by 
artificial  construction  or  by  the  utilisation  of  natural  channels.  It 
is  a  question  of  degree,  and  I  should  think  that  none  would  dispute 
that,  if  a  body  of  sewage  a  hundred  times  as  great  as  the  natural  flow 
of  water  in  a  stream  were  discharged  into  the  channel  continuously, 
a  sewer  would  be  formed."    A  line  of  pipes  laid  doMm  by  the  owner 
of  a  field  adjoining  a  highway  from  a  ditch  bordering  the  highway 
to  a  disused  gravel  pit  in  the  field  for  the  purpose  of  supplying  water 
to  the  cattle  feeding  in  the  field,  was  held  to  be  a  sewer,  although 
by  reason  of  its  being  made  for  profit  within  the  meaning  of  s.  13 
of  the  Public  Health  Act,  1875,  it  did  not  vest  in  the  district  council 
(Crovsdale  v.  Sunhury-on-Thames  Urban  District  Council,  [1898] 
2  Ch.  515  ;  62  J.  P.  520  ;  67  L.  J.  Ch.  585  ;  79  L.  T.  (n.s.)  26  ; 
46  W.  R.  667).    Pipes  laid  for  conveying  the  surface  water  from 
roads  into  a  natural  stream  were  held  to  be  sewers  in  Durrant  v. 
Branlcsome  Urban  District  Council,  [1897]  2  Ch.  291  ;  66  L.  J.  Ch. 
653  ;  76  L.  T.  (n.s.)  739  ;  46  W.  R.  134.    A  dram  constructed  by 
the  side  of  a  highway  to  receive  the  sm-face  water  of  the  highway, 
which  emptied  into  an  open  ditch,  was  held  to  be  a  sewer  within  the 
meaning  of  the  definition,  though  it  was  not  a  sewer  for  all  purposes 
so  as  to  entitle  the  owners  of  houses  adjoining  the  highway  to  con- 
nect their  drains  with  it  {Kinson  Pottery  Co.,  Limied  v  loolc 
Corporation,  [1899]  2  Q.  B.  41  ;  63  J.  P.  580  ;  68  L  J.  Q.B.  819  ; 
81  L  T  (N  s.)  24  ;  47  W.  R.  607.     See  also  per  Bykne,  J.,  m 
Grakan:v.Wr'n,oUon,[\myiCh.i^^^ 

84  L.  T.  744  •  49  W.  R.  643,  and  Leeds  and  District  Worsted  Dyers 
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Association,  Limited  v.  West  Elding  of  Yorhs  Rivers  Board  (1906),    Sect.  141. 

70  J.  P.  480).   A  drain  was  made  by  the  owner  of  a  quarry  for  the  

purpose  of  .collecting  and  carrying  off  surface  water  coming  on  to  his  Note. 

land,  and  preventing  it  from  running  over  the  quarry.    By  means  of 

the  drain  the  quarry  could  be  more  economically  and  conveniently 

worked  than  if  the  water  were  allowed  to  spread  over  it.    It  was 

held  that  the  drain  was  a  sewer,  although,  being  one  made  for  profit 

within  the  meaning  of  s.  13  of  the  Public  Health  Act,  1875,  it  did 

not  vest  in  the  district  council.    It  was  argued  in  the  course  of  the 

case  that,  if  such  a  drain  were  a  scM^er  within  the  meaning  of  the 

Act,  it  would  follow  that  every  drain  made  for  agricultural  purposes 

for  the  drainage  of  land  would  also  come  within  the  Act,  and  would 

vest  in  the  district  council  and  be  repairable  by  them.    But  the 

court  appeared  to  be  of  opinion  that  mere  agricultural  drains  were 

not  within  the  meaning  of  the  Act  (Sykes  v.  Soioerhy  Urban  District 

Council,  [1900]  1  Q.  B.  584  ;  64  J.  P.  340  ;  69  L.  J.  Q.  B.  464  ; 

82  L.  T.  (N.s.)  177  ;  16  T.  L.  R.  225). 

A  channel  or  gutter  at  the  side  of  a  road  which  drained  the  surface 
water  from  the  roadway,  and  into  which  rain-water  pipes  from  the 
roofs  and  curtilages  of  adjoining  houses  drained,  was  held  to  be  a 
"sewer"  {Willcinson  v.  Llandaf  and  Dinas  Powis  Rural  District 
Council,  [1903]  2  Ch.  695  ;  68*  J.  P.  1  ;  73  L.  J.  Ch.  8  ;  89  L.  T. 
462  ;  52  W.  R.  50  ;  20  T.  L.  R.  30).  In  the  last-mentioned  case 
Yaughan  Williams,  L.J.,  said  that  Kinson  Pottery  Co.,  Limited  v. 
Poole  Corporation,  supra,  is  not  a  decision  that  a  drain  may  be  a 
sewer  for  some  of  the  purposes  of  the  Public  Health  Act  and  not  for 
others.  It  is  difficult  to  reconcile  with  the  decision  in  Wilhinsoii  v. 
Llandaffand  Dinas  Poiris  Rural  District  Coiuicil,  supra,  a  more  recent 
decision  of  the  Divisional  Court — Williamson  v.  Durham  Rural 
District  Council,  [1906]  2  K.  B.  65  ;  70  J.  P.  352  ;  75  L.  J.  K.  B.  498  ; 
95  L.  T.  471  ;  54  W.  R.  509  ;  4  L.  G.  R.  1163— where  it  was  held 
that  a  pipe  (originally  put  in  for  conveying  away  surface  water 
from  a  road),  which  in  1894  was  vested  in  or  under  the  control  of 
a  highway  board,  and  was  consequently  not  then  a  sewer  within  the 
meaning  of  s.  4  of  the  Public  Health  Act,  1875,  did  not  upon  the 
passing  of  the  Local  Government  Act,  1894,  become  a  sewer  by 
reason  of  its  becoming  vested  under  s.  25  of  that  Act  in  a  district 
council.  The  report  of  the  case  in  the  Law  Reports  appears  to 
be  somewhat  imperfect,  but  on  a  reference  to  the  report  in  the 
Justice  of  the  Peace  it  will  be  seen  that  the  pipe  had  for  many 
years  received  sewage  and  surface  water  from  various  premises. 
The  decision  in  the  last-mentioned  case  was  recently  followed  by 
a  Divisional  Court,  and  attention  was  called  by  Phillimore,  J., 
to  the  fact  that  in  Wilkinson  v.  Llandaff  and  Dinas  Pov:is  Rural 
District  Cou7icil,  supra,  the  point  on  which  the  decision  in 
Williamson  v.  Durham  Rural  District  Council,  sujira,  was  decided 
was  not  called  to  the  attention  of  the  court  {Irving  v.  Carlisle 
Rural  District  Council  (1907),  71  J.  P.  212  ;  5  L.  G.  R.  776).  In 
Wincanton  Rural  District  Council  v.  Parsons,  [19051  2  K.  B  34  • 
69  J.  P.  242  ;  74  L.  J.  K.  B.  533  ;  93  L.  T.  13  ;  3  L.  G.  R.  77l! 
it  was  held  that  a  pipe  which  had  been  laid  down  alongside  a 
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Sect.  141.    highway  by  an  adjoining  owner  for  the  purpose  of  carrying  away 

  from  his  premises  sui-face  water  from  the  highway,  and  into  which 

Note.  pjpg  defendant  had  for  some  years  discharged  the  sewage  from 
his  house,  but  which  had  not  been  repaired  by  the  plaintiffs  or 
treated  by  them  as  a  sewer,  was  not  a  sewer,  although  it  also  took 
surface  water  from  the  highway. 
Effect  of  dis-  A  pipe  carrying  the  sewage  of  two  houses  into  the  main  sewer 
connection.  was  a  sewer  within  the  meaning  of  a  similar  definition.  Subse- 
quently the  owner  of  one  of  the  houses  disconnected  his  sewage, 
so  that,  thereafter,  the  pipe  was  used  for  the  drainage  of  one 
building  only.  It  was  held  that  the  pipe  did  not,  upon  such 
disconnection  taking  place,  become  a  drain  repairable  by  the  owner 
of  the  house  still  served  by  it,  but  remained  a  sewer  vested  in  and 
repairable  by  the  vestry  (St.  Leonard,  ShoredUch  (Vestry  of)  v. 
Phelau,  [1896]  1  Q.  B.  533  ;  60  J.  P.  244  ;  65  L.  J.  M.  C.  Ill  ; 
74  L.  T.  (n.s.)  285  ;  44  W.  E.  427). 

And  see  the  cases  cited  above  with  reference  to  a  "  combined 
drain,"  ante,  pp.  323  et  seq. 

Repeal. 

Repeal  of         142.— (1)  The  Acts  specified  in  the  Fourth  Schedule  to 
SchedulT^^'"  ^^"^  Aci  are  herehy  repealed  to  the  extent  specified  in  the 
third  column  of  that  Schedule,  and  shall  he  so  repealed  as 
from  the  date  in  that  Schedule  mentioned,  and  lohere  no  date 
is  mentioned  as  from  the  commencement  of  this  Act : 
(2)  Provided  that— 

(a)  Where  any  enactment  in  the  said  Schedule  extends 

beyond  London,  such  enactment  shall  not  unless 
otherioise  expressed  he  deemed  to  he  hereby  repealed, 
so  far  as  it  applies  beyond  London  : 

(b)  All  securities  given  under  and  all  orders,  byelaws, 

rules,  regulations,  and  notices  duly  made  or 
issued  under  or  having  effect  in  pursuance  of 
any  Act  hereby  repealed  shall  be  of  the  same 
validity  and  effect  as  if  they  had  been  given, 
made,  or  issued  under  this  Act,  and  any  penalties 
recoverable  under  any  such  order,  byelaw,  rule, 
regulation,  or  notice  may  be  recovered  as  if  they 
were  imposed  by  byelaws  imder  this  Act. 
(3)  Where  the  county  council  or  a  sanitary  authority  are 
required  by  this  Act  to  make  hyelaics  for  any  purpose  for 
ivhich  there  are  no  hyelaios  of  the  council  or  authority  in 
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force  at  the  commencement  of  thi.'i  Act,  the  first  hyelaios    Sect.  142. 
made  hy  the  county  council  or  sanitary  autJiority  for  that 
purpose '  under  this  Act  shall  he  submitted  to  the  Local 
Government  Board  for  sanction  not  later  than  six  months 
■after  tJie  commencement  of  this  Act  (a) . 

(4)  Any  enactment  expressed  in  the  Foui'th  Schedide  to 
this  Act  to  he  repealed  as  from  the  coming  into  operation  of 
uny  hyelaio  made  for  the  like  object  shall,  although  no  such 
hyelaic  is  made,  he  repealed  on  the  expiration  of  tioelve 
months  next  after  the  commencement  of  this  Act,  or  such 
later  day,  not  exceeding  eighteen  months  from  such  com- 
mencement, as  may  be  fixed  hy  Order  in  Council  (l>). 

(o)  For  the  removal  of  doubts  it  is  hereby  declared 
that  so  much  of  the  Public  Health  Act,  1875,  as  re-enacts  38  &  39  Vict. 
■sections  fifty-one  and  fifty-two  of  the  Sanitary  Act,  1866,  29^  30  Vict 
■and  sections  thirty-four  to  thirty-six  of  the  Public  Health  c.  90. 
Act,  1872,  extends  to  London  (e).  3^*36  Vict. 

^  ^  c.  /9. 

(6)  Officers  appointed  under  any  enactment  hereby 
repealed  shall  continue  in  office  in  like  manner  as  if  they 
were  appointed  in  pursuance  of  this  Act,  subject  never- 
theless to  the  provisions  of  this  Act  respecting  existing 
•officers  (d). 

(7)  Where  in  any  enactment  or  in  any  Order  made  by 
a  Secretary  of  State  or  by  the  Local  Government  Board, 
and  in  force  at  the  time  of  the  passing  of  this  Act,  or  in 
any  document,  any  Act  or  any  provisions  of  an  Act  are 
mentioned  or  referred  to  which  relate  to  London  and  are 
repealed  by  this  Act,  such  enactment,  Order,  or  document 
shall  be  read  as  if  this  Act  or  the  corresponding  provisions 
of  this  Act  were  therein  mentioned  or  referred  to  instead 
of  such  repealed  provisions,  and  as  if  a  sanitary  authority 
under  this  Act  were  substituted  for  any  nuisance  authority 
mentioned  in  such  repealed  provisions. 

Sub-section  (1),  sub-s.  (2)  to  "  beyond  London,"  and  sub-ss.  (3) 
and  (4)  of  this  section  were  repealed  by  the  Statute  Law  Revision 
Act,  1908  (8  Edw.  7,  c.  49). 

(a)  It  was,  therefore,  the  duty  of  these  bodies  to  have  submitted 
byelaws  for  approval  not  later  than  July  1st,  1892. 
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Sect.  142.       The  failure  on  the  part  of  a  sanitary  authority  to  make  a  byelaw 

  under  s.  30  did  not  affect  the  result  in  Borroio  v.  Howland  (189G). 

NoTR.       60  J.  P.  391  ;  74  L.  T.  (n.s.)  787. 

(6)  The  following  is  the  text  of  the  Order  in  Council,  dated 
November  26th,  1892,  which  was  issued  under  the  provisions  of 
sub-s.  (4)  (now  repealed)  : 

AT  THE  COURT  AT  WINDSOR. 
The  26th  day  of  November,  1892. 
Present : 

The  Queen's  Most  Excellent  Majesty  in  Council. 

Whereas  by  the  Public  Health  (Loadon)  Act,  1891,  the  Acts  specified 
in  the  Eourth  Schedule  to  that  Act  are  to  the  extent  specified  in  the  third 
column  of  that  Schedule,  repealed  as  from  the  date  in  that  Schedule 
mentioned,  and  where  no  date  is  mentioned  as  from  the  commencement  of 
the  Public  Health  (London)  Act. 

And  whereas  by  the  last-mentioned  Act  it  is  provided  that  any  euacl  ment 
expressed  in  the  said  Schedule  to  be  repealed  as  from  the  coming  into 
operation  of  any  byelaw  made  for  the  like  object  shall,  although  no  such 
byelaw  is  made,  be  repealed  on  the  expiration  of  12  months  next  after  the 
commencement  of  the  Act,  or  such  later  day,  not  exceeding  18  months 
from  such  commencement,  as  may  be  fixed  by  Order  in  Council. 

And  whereas  the  said  Act  came  into  operation  on  the  1st  day  of  J anuary, 

1892.  .     .  , 

And  whereas  it  is  expedient  that  a  day  later  than  the  expiration  of 
12  months  ne.xt  after  the  commencement  of  the  said  Act  should  be  fixed 
for  the  purpose  aforesaid. 

Now  therefore,  her  Majesty,  by  and  with  the  advice  of  her  Privy  Council, 
doth  order,  and  it  is  hereby  ordered,  that  the  30th  day  of  June,  1893,  being 
a  day  not  exceeding  18  months  from  the  commencement  of  the  said  Act,^ 
shall  be  fixed  as  the  day  upon  which  any  enactment  expressed  in  the 
Fourth  Schedule  to  the  Act  to  be  repealed  as  from  the  coming  into 
operation  of  any  byelaw  made  for  the  like  object,  shall,  although  no  such 
byelaw  has  been  made,  be  repealed.  „   ,  ,  ^    >   ,  ^  lo.n 

Thi':  Order  may  be  cited  as  the  Public  Health  (London)  Act,  1891 
(Repeal)  Order,  1892.  ^^^^^^^  ^^^^ 

(c)  The  words  in  italics  were  repealed  by  the  Public  Health  Act, 
1896  (59  &  60  Yict.  c.  19).  See  s.  6  and  the  Schedule  to  that  Act, 
set  out,  post. 

The  35  &  36  Yict.  c.  79,  was  repealed  by  the  Public  Health 
Act  1875,  except  in  so  far  as  it  related  to  the  metropolis,  but  the 
sections  above  mentioned  were  re-enacted  by  Sched.  5.  The  Aco 
is  now  almost  wholly  repealed  as  regards  the  metropolis,  and  the 
provision  in  the  text  is  in  effect  to  re-enact  certain  sections  ot  it, 
which  are  as  follows  : 

35  &  36  Vict.         Where  in  any  local  Acts  the  consent,  sanction,  or  '^""^^f 
c.  79,  s.  34.  Majesty's  Principal  Secretaries  of  State  is  required  with  le^pect  to  he 

AS  t..  consent  of  J,*^  ./S-  of  any  nioncy,  to  the  giving  effect  to  any  byelaws,  or  to  the 

Sb'S"-  Appointment  of  a^iy  offic^'r  for  sanitary  i.uposes  the  consen    s^^^^^^^^^^^  o 

rociuircii  in  confirmation  of  the  Local  Government  Board  shall  be  lequiiea  insteaa  or 

certain  casus.  ji^^^,.  Secretary  of  State. 
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The  consent  of  the  Local  Government  Board,  and  not  that  of  the    Sect.  142. 

Treasury,  shall  be  required  to  the  borrowing  of  money  for  the  purposes  of  

the  Baths  and  Washhouses  Acts.  .  , 

If  any  question  arises  as  to  what  are  sanitary  purposes  within  the  meaning  i-y ^  f 
of  this  section,  the  determination  of  the  Local  Government  Board  on  such  -pi..;,;^/^!.  of 
question  shall  be  conclusive.  powcra  and 

The  powers  and  duties  of  the  Board  of  Trade  under  the  Alkali  Act,  1863,  .liiUos  of  Boanl 
and  any  Act  amending  the  same,  and  under  the  Metropolis  Water  Acts,  fn^.^^rt'^ggs 
1852  and  1871,  shall  be  exercisable  and  performed  by  the  Local  Government  and'Motropolis  ' 
Board,  and  "  the  Local  Government  Board  "  shall  be  .deemed  to  be  substi-  Water  Acts,  1852 
tuted  for    the  Board  of  Trade  "  wherever  the  latter  expression  occurs  in 

the  said  Acts.  nient  Board. 

All  powers,  duties,  and  acts  vested  in,  imposed  on,  or  required  to  be  done  3;-,  &  36  Vice, 
by  or  to  one  of  her  Majesty's  Principal  Secretaries  of  State  by  the  several  c.  79,  s.  36. 
Acts  of  Parliament  relating  to  highways  in  England  and  Wales,  and  to  ^^Jg^.g 
turnpike  roads  and  trusts  and  bridges  in  England  and  Wales,  shall  be  duties  of  Secre- 
imposed  on  and  be  done  by  or  to  the  Local  Government  Board,  subject  to  tary  of  state 
the  conditions,  liabilities,  and  incidents  to  which  such  powers,  duties,  and  !"^^'j'^rj,\^,'=,'-ifg'^ 
acts  were  respectively  subject  immediately  before  the  passing  of  the  Public  ^^^^  jj^^.^y 
Health  Act.  1872,  or  as  near  thereto  as  circumstances  admit.  Govemmeut 

Board. 

(d)  The  provisions  of  this  Act  as  to  existing  officers  are  contained 
in  s.  139,  ante,  p.  289. 

143.  This  Act  shall  come  into  operation  on  the  first  day  Commence- 
■of  January  next  after  the  passing  thereof. 

This  section  was  repealed  by  the  Statute  Law  Revision  Act, 
1908  (8  Edw.  7,  c.  49). 

144.  This  Act  may  be  cited  as  the  Public  Health  Short  title. 
{London)  Act,  1891. 


SCHEDULES. 


FIRST  SCHEDULE. 

Enactments  Applied. 

Section  33  of  the  Metropolis  Water  Act,  1871.  34  &  35  Vict. 

33.  The  absence  in  respect  of  any  premises  of  the  Absence  of 
prescribed  fittings  after  the  prescribed  time  shall  be  a  Pi°P®''  water 

•  1         •        ^  c\     ^  \  /■•     ^     ■     \  ntlings  in 

nuisance,  within  section  11  and  sections  12 — 19  (inclusive)  premises  to 
of  the  Nuisances  Removal  Act  for  England,  1855,  and 
within  all  provisions  of  the   same  or  any  other  Act 
applying,   amending,    or    otherwise    relating   to  those 
sections  ;  and  that  nuisance,  if  in  any  case  proved  to 
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Sched.  1. 


exist,  shall  be  presumed  to  be  such  as  to  render  the- 
premises  unfit  for  human  habitation  within  section  13  of 
the  Nuisances  Removal  Act  for  England,  1855,  unless 
and  until  the  contrary  is  shown  to  the  satisfaction  of  the- 
justices  acting  under  that  section. 

The  absence  of  water  fittings  as  in  the  above  section  mentioned 
is  a  nuisance  liable  to  be  dealt  with  summarily  (s.  2  (1),  a)ife,. 
p.  3).  And  such  absence  of  water  fittings  is  to  be  deemed 
to  render  the  premises  unfit  for  human  habitation,  unless  and 
until  the  contrary  is  shown  to  the  satisfaction  of  the  court  (s.  4  (3), 
ante,  p.  16).  See  also,  as  to  houses  without  a  proper  water  supply, 
ss.  48,  49,  ante,  p.  120,  and  s.  78  of  the  London  County  Council 
(General  Powers)  Act,  1907,  ^josi. 


0.  00. 

Power  to 

proceed 

where  cavise 

of  nuisance 

arises 

without 

district. 


38  &  39  "Vict,     Sections  108  and  115  of  the  Public  Health  Act,  1875, 

relating  to  Nuisances  out  of  the  District. 

108.  Where  a  nuisance  under  this  Act  within  the- 
district  of  a  local  authority  appears  to  be  wholly  or 
partially  caused  by  some  act  or  default  committed  or 
taking  place  without  their  district,  the  local  authority  may 
take  or  cause  to  be  taken  against  any  person  in  respect  of 
such  act  or  default  any  proceedings  in  relation  to 
nuisances  by  this  Act  authorised,  with  the  same  incidents- 
and  consequences,  as  if  such  act  or  default  were  committed 
or  took  place  wholly  within  their  district  ;  so,  however, 
that  summary  proceedings  shall  in  no  case  be  taken 
otherwise  than  before  a  court  having  jurisdiction  in  the- 
district  where  the  act  or  default  is  alleged  to  be  committed 
or  take  place. 

This  section  shall  extend  to  the  metropolis  so  far  as  to 
authorise  proceedings  to  be  taken  under  it  by  any  nuisance- 
authority  in  the  metropolis  in  respect  of  any  nuisance 
within  the  area  of  their  jurisdiction  caused  by  an  act  or 
default  committed  or  taking  place  within  the  district  of  a 
local  authority  under  this  Act ;  or  by  any  such  local 
authority  in  respect  of  any  nuisance  within  their  district 
caused  by  an  act  or  default  committed  or  taking  place- 
within  the  jurisdiction  of  any  such  nuisance  authority. 

It  is  provided  by  s.  14  (2),  ante,  p.  40,  that  the  above  section 
shall  continue  to  apply  to  London  with  the  substitution  of  a 


Enactments  Applied. 
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sanitary  authority  (as  defined  by  s.  99,  ante,  p.  197)  for  any 
nuisance  authority  mentioned  in  the  section,  and  any  reference  in 
the  section  to  a  nuisance  in  the  metropolis  is  to  mclude  a  nuisance 
under  this  Act. 


Sched.  1. 
Note. 


115.  Where  any  house,  building,  manufactory,  or  place  Po^^er^*'^ 
which  is  certified  in  pursuance  of  the  last  preceding 
section  to  be  a  nuisance  or  injurious  to  the  health  of  any  ^^^^^^^J^^^^^^^^ 
of  the  inhabitants  of  the  district  of  an  urban  authority  is  offensive 
situated  without  such  district,  such  urban  authority  may  ^^^^e  c™ 
take  or  cause  to  be  taken  any  proceedings  by  that  section  district, 
authorised  in  respect  of  the  matters  alleged  in  the  certificate, 
with  the  same  incidents  and  consequences,  as  if  the  house, 
building,  manufactory,  or  place  w^ere  situated  within  such 
district  ;  so,  however,  that  summary  proceedings  shall  not 
in  any  case  be  had  otherwise  than  before  a  court  having 
jurisdiction  in  the  district  w^here  the  house,  building, 
manufactory,  or  place  is  situated. 

This  section  shall  extend  to  the  metropolis  so  far  as  to 
authorise  proceedings  to  be  taken  under  it  by  any  nuisance 
authority  in  the  metropolis  in  respect  of  any  house, 
building,  manufactory,  or  place  which  is  certified  as 
aforesaid  to  be  a  nuisance  or  injurious  to  the  health  of 
any  of  the  inhabitants  within  the  area  of  their  jurisdiction, 
and  is  situated  within  the  district  of  a  local  authority 
under  this  Act  ;  or  by  any  urban  authority  in  respect  of 
any  house,  building,  manufactory,  or  place  which  is 
certified  as  aforesaid  to  be  a  nuisance  or  injurious  to 
the  health  of  any  of  the  inhabitants  of  their  district, 
and  is  situated  within  the  jurisdiction  of  any  such  nuisance 
authority. 

It  is  provided  . by  s.  21  (5),  ante,  p.  56,  that  the  above  section 
shall  continue  to  extend  to  London,  with  the  substitution  of  a 
sanitary  authority  (as  defined  by  s.  99,  ayite,  p.  197)  for  a 
nuisance  authority,  and  any  reference  in  the  above  section  to  a 
nuisance  in  the  metropolis,  or  to  any  building,  manufactoiy,  or 
place  in  the  metropolis  which  is  injurious  to  health,  shall 
include  any  nuisance  within  the  meaning  of  this  Act,  and  any 
manufactory,  building,  or  place  which  is  dangerous  to  health. 
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38  &  39  Vict, 
c.  55. 

52  &  53  Vict, 
c.  64. 


Power  of 
Local 

Government 
Board  to 
make 

regulations. 


Sections  130,  134,  135,  and  140  of  the  Public  Health  Act, 
1875,  and  section  2  of  the  Public  Health  Act,  1889, 
relating  to  Begulations  and  Orders  of  the  Local 
Government  Board  loith  resjoect  to  Cholera,  or  other 
Epidemic,  Endemic,  or  Infectious  Diseases. 

130.  The  Local  Government  Board  may  from  time  to 
time  make,  alter,  and  revoke  such  regulations  as  to  the 
said  Board  may  seem  fit,  with  a  view  to  the  treatment 
of  persons  aiTected  with  cholera,  or  any  other  epidemic, 
endemic,  or  infectious  disease,  and  preventing  the  spread 
of  cholera  and  such  other  diseases  as  well  on  the  seas, 
rivers,  and  waters  of  the  United  Kingdom,  and  on  the 
higli  seas  within  three  miles  of  the  coasts  thereof,  us  on 
land  ;  and  may  declare  by  what  authority  or  authorities 
such  regulations  shall  be  enforced  and  executed.  Regu- 
lations so  made  shall  be  published  in  the  London  Gazette, 
and  such  publication  shall  be  for  all  purposes  conclusive 
evidence  of  such  regulations. 


It  is  provided  by  s.  82,  tuite^  p.  171,  that  the  sanitary  authority 
of  any  district  "within  which  or  part  of  which  regulations  issued  by 
the  Local  Government  Board  in  pursuance  of  the  above  section  are 
in  force,  shall  superintend  and  see  to  the  execution  thereof,  and 
shall  appoint  and  pay  such  medical  or  other  officers  or  persons,  and 
do  and  provide  all  such  acts,  matters  and  things  as  may  be 
necessary  for  mitigating  any  disease  to  which  the  regulations 
relate,  or  for  superintending,  or  aiding  in  the  execution  of  such 
regulations,  or  for  executing  the  same,  as  the  case  may  require. 

It  is  further  provided  by  s.  113,  aide,  p.  219,  that  the  above 
section  and  ss.  134,  135  and  140,  of  the  Public  Health  Act,  1875 
(set  out  below),  and  s.  2  of  the  Public  Health  Act,  1889,  shall 
extend  to  London,  and  shall  apjjly  in  like  manner  as  if  a  sanitary 
authority  under  this  Act  were  a  local  authority  within  the  meaning 
of  those  sections. 

The  concluding  paragraph  of  s.  130  as  originally '  enacted  is 
here  omitted,  having  been  repealed  by  the  Public  Health  Act, 
1896.  The  same  observation  also  applies  to  s.  2  of  the  Public 
Health  Act,  1889. 

See  the  provisions  as  to  making  regulations  under  this  section, 
and  s.  134  of  the  Public  Health  Act,  1875,  contained  in  the  Public 
Health  Act,  1896,  the  Public  Health  Act,  1904,  and  the  Public 
Health  (Regulations  as  to  Food)  Act,  1907,  set  out  post. 


Enactments  Applied. 
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134.  Whenever  any  part  of  England  appears^  to  be    Sched.  1. 
threatened  with  or  is  affected  by  any  formidable  epidemic,  Power  of 
<indemic,  or  infections  disease,  the  Local  Government  Local^^^^^^^^ 
Board  may  make  and  from  time  to  time  alter  and  revoke  Board  to 
reo-ulations  for  all  or  any  of  the  following  purposes  ;  ^l^^^^^f^' 
(namely),  prevention  of 

(1)  For  the  speedy  interment  of  the  dead  ;  and  diseases. 

(2)  For  house  to  house  visitation  ;  and 

(3)  For  the  provision  of  medical  aid  and  accommoda- 

tion, for  the  promotion  of  cleansing,  ventilation, 
and  disinfection,  and  for  guarding  against  the 
spread  of  disease  ; 
and  may  by  order  declare  all  or  any  of  the  regulations 
so  made  to  be  in  force  within  the  whole  or  any  part  or 
parts  of  the  district  of  any  local  authority,  and  to  apply 
to  any  vessels,  whether  on  inland  waters  or  on  arms  or 
parts  of  the  sea  within  the  jurisdiction  of  the  Lord  High 
Admiral  of  the  United  Kingdom  or  the  commissioners 
for  executing  the  office  of  the  Lord  High  Admiral  for  the 
time  being,  for  the  period  in  such  order  mentioned  ;  and 
may  by  any  subsequent  order  abridge  or  extend  such 
period.  * 
See  the  note  to  s.  130,  supra. 

Epidemic  diseases  are  "  those  which  prevail  among  a  large 
portion  of  the  people  of  a  country,  rage  for  a  certain  time,  and 
then  gradually  diminish  and  disappear,  to  return  again  at  periods 
more  or  less  remote.  Thus,  cholera  and  influenza  lately  appeared 
as  epidemic  diseases  in  this  country,  and  the  continued  fevers  called 
synochus  and  typhus,  and  what  are  termed  the  eruptive  fevers,  as 
scarlet  fever,  the  small-pox,  the  measles,  frequently  prevail 
as  epidemics,  in  different  parts  of  the  country.  It  is  essential 
to  the  medical  notion  of  an  epidemic  disease,  that  it  should 
be  dependent  on  some  common  and  widely  extended  cause,  of  a 
temporary  in  contra-distinction  to  a  persistent  nature." 

Endemic  diseases  are  "  those  peculiar  forms  of  disease  which 
arise  spontaneously,  as  it  is  termed,  in  a  country,  or  in  particular 
localities,  and  which  are  ordinarily  produced  by  the  peculiar 
climate,  soil,  air,  water,  etc.  Thus  ague  is  the  endemic  disease  of 
marshy  countries  or  localities,  the  swelled  throat  or  bronchocele  is 
endemic  in  the  Alps,  and  the  plica  in  Poland.  The  word  bears 
pretty  much  the  same  signification  in  relation  to  the  diseases  of  a 
country  that  the  term  indigenous  does  to  its  plants  "  (Penny 
Cyclopedia) 
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Sched.  1.  These  diseases,  however,  must  be  formidable,  which  imply  so 
Note       extensive  an  existence  as  to  create  a  very  general  alarm. 

It  rests  now  with  the  Local  Government  Board  to  determine 
how  far  the  nature  of  the  disease  and  the  extent  of  its  prevalence 
is  such  as  to  require  these  extraordinary  measures  to  be  taken. 
They  have  absolute  control  over  the  regulations  to  be  prescribed. 

See  the  provisions  as  to  making  regulations  under  this  section,, 
and  s.  130  of  the  Public  Health  Act,  1875,  contained  in  the 
Public  Health  Act,  1896,  the  Public  Health  Act,  1904,  and 
the  Public  Health  (Regulations  as  to  Food)  Act,  1907,  set 
out,  2)ost. 


Publication       135.  All  regulations  and  orders  so  made  by  the  Local 

of  regulations  ^  ,  n    i    n    ,  ,      ,     ,  , 

and  orders,     b-overnment  Board  shall  be  published  in  the  London 

Grazette,  and  such  publication  shall  be  conclusive  evidence- 
thereof  for  all  purposes. 

That  is  to  say,  the  production  of  the  Gazette  shall  be  evidence 
of  the  making  and  issuing  of  the  orders.  But  the  copy  produced 
must  contain  the  imprint  of  the  King's  printer,  and  purport  to  be 
published  by  authority.  A  conviction  was  quashed  where  a  court 
of  quarter  sessions  had  received  in  evidence  an  entire  page  of  the 
Gazette  not  containing  these  requisites  {R.  v.  Lowe  (1883),. 
47  J.  P.  535  ;  52  L.  J.  M.  C.  122  ;  48  L.  T.  (n.s.)  7G8). 


Penalty  for 
violating  or 
obstructing 
the  execxition 
of  regula- 
tions. 


140.  Any  person  who — 

(1)  Wilfully  violates  any  regulation  so  issued  by  the 

Local  Government  Board  as  aforesaid  ;  or 

(2)  Wilfully  obstructs  any  person  acting  under  the 

authority  or  in  the  execution  of  any  such  regu- 
lation, 

shall  be  liable  to  a  penalty  not  exceeding  five  pounds. 

As  to  the  recovery  of  the  penalty,  see  s.  117,  ante,  p.  225. 

Section  2  of  the  Public  Health  Act,  1889,  is  here  omitted,, 
having  been  repealed  by  the  Public  Health  Act,  1896. 


38  &  39  Vict. 


Authentica- 
tion and 
alteration  of 
byelaws. 


Sections  182—186  of  the  Fuhlic  Health  Act,  1875, 
relating  to  Byelaios. 

182.  All  byelaws  made  by  a  local  authority  under  and 
for  the  purposes  of  this  Act  shall  be  under  their  common 
seal  ;  and  any  such  byelaw  may  be  altered  or  repealed 
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by  a  subsequent  byelaw  made  pursuant  to  the  provisions 
of  this  Act  :  Provided  that  no  byekw  made  under  this 
Act  by  a  local  authority  shall  be  of  any  eflPect  if  repugnant 
to  the  laws  of  England  or  to  the  provisions  of  this  Act. 

This  section  and  the  four  following  are  incorporated  by  s.  114, 
ante,  p.  220,  and  apply  to  byelaws  made  under  this  Act  by  the 
sanitary  authority  or  the  county  council. 

Byelaws  are  made  by  the  sanitary  authority  under  ss.  16  (1), 
39  (2)  50,  66  (3),  88,  94,  95  (2)  ;  and  by  the  county  council 
under  ss.  16  (2),  19  (4),  28  (2),  39  (1). 

The  sanitary  authority  or  county  council  have  no  power  to  make 
byelaws  for  purposes  of  this  Act  except  to  the  extent  that  the 
Act  expressly  empowers  them  to  do  so  {B.  v.  Wood  (1855),  5  ijl.^ 
Bl  49-3  C.  L.  B.  1134  ;  S.  C.  sub  nom.  R.  v.  Rose,  19  J.  P. 
676  ;  24  L.  J.  M.  C.  130  ;  1  Jur.  (k.s.)  802.  And  see  Byrne  v. 
(1893),  57  J.  P.  741). 

For  a  discussion  of  the  general  grounds  upon  which  a  byelaw 
will  be  held  void  as  unreasonable,  see  Slattery  v.  Naylor  (1888) 
13  App.  Cas.  446  ;  57  L.  J.  P.  C.  73  ;  59  L.  T.  (n.s.)  41  ;  36  W.  B 
897  •  Toronto  Municipal  Corporation  v.  Virgo,  [1896]  A.  C.  88 
65  L  J.  P.  C.  4  ;  73  L.  T.  (n.s.)  449  ;  Walher  v.  Stretton  (1896) 
60  J  P  313  •  44  W.  B.  525  ;  Kruse  v.  Johnson,  [1898]  2  Q.  B 
91 ;  62  J.  P.'  469  ;  67  L.  J.  Q.  B.  782  ;  78  L.  T.  (n.s.)  647 
46  W.  R.  630. 


Sched.  1. 


183.  Any  local  authority  may,  by  any  byelaws  made  ^o^^^^r 

by  them  under  this  Act,  impose  on  offenders  against  the  penalties  on 
same  such  reasonable  penalties  as  they  think  fit,  lift  breach  of 
exceeding  the  sum  of  five  pounds  for  each  offence,  and  in 
the  case  of  a  continuing  offence  a  further  penalty  not 
exceeding  forty  shilKngs  for  each  day  after  written  notice 
of  the  offence  from  the  local  authority  ;  but  all  such  bye- 
laws imposing  any  penalty  shall  be  so  framed  as  to  allow 
of  the  recovery  of  any  sum  less  than  the  full  amount  of 
the  penalty. 

Penalties  for  breaches  of  byelaws  made  under  this  Act  will  be 
recoverable  under  s.  117,  ante,  p.  225. 

184.  Byelaws  made  by  a  local  authority  under  this  Confirmation 
Act  shall  not  take  effect  unless  and  until  they  have  been  °^  ^y^^^'^^-'^- 
submitted  to,  and  confirmed  by,  the  Local  Government 

Board,  which  Board  is  hereby  empowered  to  allow  or 


^•i^  The  Public  Health  (London)  Act,  1891. 

Sched^  1.    (lisallow  the  same  as  it  may  think  proper  ;  nor  shall  any 
such  byelaws  bo  confirmed — 

Unless  notice  of  intention  to  apply  for  confirmation  of 
the  same  has  been  given  in  one  or  more  of  the  local 
newspapers  circulated  within  the  district  to  which 
such  byelaws  relate,  one  month  at  least  before  the 
making  of  such  application  ;  and 

Unless  for  one  month  at  least  before  any  such  applica- 
tion a  copy  of  the  proposed  byelaws  has  been  kept 
at  the  office  of  the  local  authority,  and  has  been  open 
during  office  hours  thereat  to  the  inspection  of  the 
ratepayers  of  the  district  to  which  such  byelaws 
relate,  without  fee  or  reward. 
The  clerk  of  the  local  authority  shall,  on  the  applica- 
tion of  any  such  ratepayer,  furnish  him  with  a  copy  of 
such  proposed  byelaws  or  any  part  thereof,  on  payment 
of  sixpence  for  every  hundred  words  contained  in  such 
copy. 

A  byelaw  required  to  be  confirmed  by  the  Local 
Government  Board  shall  not  require  confirmation,  allow- 
ance, or  approval  by  any  other  authority. 

The  object  of  publishing  notice  of  the  intention  to  make  bye- 
laws is  to  enable  persons  interested  to  object  before  confirmation. 
In  the  case  of  byelaws  under  s.  19  (6),  the  Local  Government 
Board  are  required  to  consider  the  objections  made  by  any 
sanitary  authority  or  person  aggi-ieved,  but  it  may  be  doubted 
whether  the  express  provision  was  necessary. 

Reference  may  be  made  to  a  Circular  of  the  Local  Grovernment 
Board,  dated  July  25th,  1877,  relating  to  the  framing  of  byelaws 
by  urban  sanitary  authorities. 

It  should  be  observed  that  the  confirmation  by  the  Local 
Government  Board  gives  no  validity  to  a  byelaw  not  warranted 
by  the  provisions  of  the  Act  {R.  v.  Wood^  ante,  p.  347). 

185.  All  byelaws  made  by  a  local  authority  under 
this  Act,  or  for  purposes  the  same  as,  or  similar  to,  those 
o£  this  Act  under  any  local  Act,  shall  be  jjrinted  and 
hung  up  in  the  office  of  such  authority  ;  and  a  copy 
thei'eof  shall  be  delivered  to  any  ratepayer  of  the  ilistrict 


Byelaws  to 
be  printed, 
etc. 
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to  which  such  byelaws  relate,  on  his  application  for  the    Sched.  1. 


same. 


No  charge  can  be  made  for  a  copy  of  the  byelaws. 

186.  A  copy  of  any  byelaws  made  under  this  Act  by  a  Evidence  of 
local  authority,  signed  and  certified  by  the  clerk  of  such 
authority  to  be  a  true  copy  and  to  have  been  duly  con- 
firmed, shall  be  evidence,  until  the  contrary  is  proved,  in 
all  legal  proceedings  of  the  due  making,  confirmation, 
and  existence  of  such  byelaws  without  further  or  other 
proof. 

It  may  be  necessary  to  prove  the  signature  of  the  clerk  if  he 
is  not  present  to  produce  the  certified  copy.  See  Drew  v.  HarloiD 
(1875),  39  J.  P.  420,  and  RoUnsou  v.  Gregory,  [1905]  1  K.  B. 
534  ;  69  J.  P.  161  ;  74  L.  J.  K.  B.  367  ;  92  L.  T.  (n.s.)  171  ; 
20  Cox  C.  C.  781  ;  3  L.  G.  R.  108. 

Sections  293—296  of  the  Puhlic  Health  Ad,  187 5,  relating  38  &  39  Yid. 
to  Inquiries  of  the  Local  Government  Boa7'd.  °" 

293.  The  Local  Government  Board  may  from  time  to  Power  of 
time  cause  to  be  made  such  inquiries  as  are  directed  by  ^ji^ect  ° 
this  Act,  and  such  inquiries  as  they  see  fit  in  relation  to  inqxiiries. 
any  matters  concerning  the  public  health  in  any  place, 

or  any  matters  with  respect  to  which  their  sanction, 
approval,  or  consent  is  required  by  this  Act. 

This  section  and  the  three  following  are  applied  by  s.  129,  ante, 
p.  281,  to  all  inquiries  which  the  Local  Government  Board  may 
make  in  pursuance  of  or  for  the  purposes  of  this  Act. 

294.  The  Local  Government  Board  may  make  orders  Orders  as 
as  to  the  costs  of  inquiries  or  proceedings  instituted  by,  inquiries? 
or  of  appeals  to,  the  said  Board  under  this  Act,  and  as  to 

the  parties  by  whom  or  the  rates  out  of  which  such  costs 
shall  be  borne  ;  and  every  such  order  may  be  made  a 
rule  of  one  of  the  superior  courts  of  law  on  the  applica- 
tion of  any  person  named  therein. 

The  orders  of  the  Board  are  conclusive.    See  the  next  section. 
A  rule  is  enforced  as  a  judgment.    Rules  of  the  Supreme  Court, 
Order  XLII..,  r.  24  ;  Order  LXXI.,  r.  1. 
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Orders  of 
Board  under 
this  Act. 


Powers?  of 
inspectors 
of  Local 
<TOvernment 
Board. 


295.  All  orders  made  by  the  Local  Government  Board 
in  pursuance  of  this  Act  shall  be  binding  and  conclusive 
in  respect  of  the  matters  to  which  they  refer,  and  shall 
be  published  in  such  manner  as  that  Board  may  direct. 

296.  Lispectors  of  the  Local  Government  Board  shall, 
for  the  purposes  of  any  inquiry  directed  by  the  Board, 
have  in  relation  to  witnesses  and  their  examination,  the 
production  of  papers  and  accounts,  and  the  inspection  of 
places  and  matters  required  to  be  inspected,  similar 
powers  to  those  which  poor  law  inspectors  have  under 
the  Acts  relating  to  the  relief  of  the  poor  for  the  purposes 
of  those  Acts. 

The  statutes  4  &  5  Will.  4,  c.  76,  s.  12,  and  10  &  11  Vict, 
c.  109,  ss.  20,  21,  contain  the  provisions  above  referred  to  with 
regard  to  the  powers  of  poor  law  inspectors.  Under  these  sections 
an  inspector  may  summon  any  person  to  be  examined  before  him, 
or  to  produce  and  verify  on  oath  any  books,  contracts,  agreements, 
accounts,  or  copies  of  the  same,  and  not  relating  to  or  involving 
any  question  of  title  to  lands  (except  the  property  of  the  local 
authority).  He  may  examine  witnesses  on  oath  or  require  the 
party  examined  to  make  and  subscribe  a  declaration  of  the  truth 
of  his  evidence.  Disobedience  of  any  summons,  refusing  to 
produce,  altering  or  concealing  any  books,  etc.,  are  misdemeanors, 
and  evidence  falsely  given  before  the  inspector  is  perjurj'. 


18  &  19  Vict.  Sections  211  and  212  of  the  Metropolis  Management  Act, 
^-  1855,  relating  to  Appeals  to  London  County  Council. 


Power  to 
appeal 
against 
orders  and 
acts  of 
vestries  and 
district 
boards  in 
I'elation  lo 
construction 
of  works. 


211.  Any.  person  who  deems  himself  aggrieved  by  any 
order  of  any  vestry  or  district  board  in  relation  to  the 
level  of  any  building,  or  any  order  or  act  of  any  vestry 
or  district  board  in  relation  to  the  construction,  repair, 
alteration,  stopping  or  filling  up,  or  demolition  of  any 
building,  sewer,  drain,  .  .  .  ,  may,  within  seven  days 
after  notice  of  any  such  order  to  the  occupier  of  the 
premises  affected  thereby,  or  after  such  act,  appeal  to 
the  county  council  against  the  same  ;  and  all  such  appeals 
shall  stand  referred  to  the  committee  appointed  by  .■^uch 
council  for  hearing  appeals  as  herein  provided  ;  and 
such  committee  shall  hear  and  determine  all  such  appeals, 
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and  may  order  any  costs  of  such  appeals  to  be  paid  to  or  Sched.  1. 
by  the  vestry  or  district  board  by  or  to  the  party  appeal- 
ing, and  may,  where  they  see  fit,  award  any  compensation 
in  respect  of  any  act  done  by  any  such  vestry  or  district 
board  in  relation  to  the  matters  aforesaid  ;  provided  that 
no  such  compensation  shall  be  awarded  in  respect  of  any 
such  act  which  may  have  been  done  under  any  of  the 
provisions  of  this  Act  on  any  default  to  comply  with  any 
such  order  as  aforesaid,  unless  the  appeal  be  lodged 
within  seven  days  after  notice  of  such  order  has  been 
given  to  the  occupier  of  the  premises  to  which  the  same 
relates. 

This  section  and  the  next  are  incorporated  by  s.  126,  ante. 

Appeal  lies  to  the  county  council  from  a  sanitary  authority 
{other  than  the  Commissioners  of  Sewers  (now  the  Common 
Council  of  the  City),  s.  133,  ante,  p.  283),  under  ss.  37  (5),  41  (3), 
43  (3).  The  vestries  and  district  boards  of  the  metropolis  were 
superseded  by  the  establishment  of  metropolitan  borough  councils 
under  the  London  Government  Act,  1899. 

212.  The  county  council  shall  appoint  a  committee  for 
the  purpose  of  hearing  all  such  appeals  as  may  be  made  appoint  a 
to  the  said  council  as  aforesaid,  which  committee  shall 
have  power  to  hear  and  decide  all  such  appeals,  and  the  appeals, 
county  council  shall  from  time  to  time  fill  up  any  vacancy 
in  such  committee,  and  the  chairman  of  the  said  council 
shall,  by  virtue  of  his  office  of  chairman,  be  a  member  of 
the  said  committee  in  addition  to  the  members  appointed 
by  the  said  council,  and  shall  preside  at  all  meetings  of 
such  committee  at  which  he  is  present ;  and  in  case  of  a 
vacancy  in  the  office  of  such  chairman,  or  in  his  absence, 
some  other  member  of  the  committee  shall  be  chosen  to 
preside  ;  and  all  tbe  powers  of  such  committee  may  be 
exercised  by  any  three  of  them  ;  and  any  member  of  such 
committee  may  at  any  time  resign  his  office. 
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[This  Schedule  contained  the  provisions  of  the  Public  Health 
Acts,  which  were  extended  to  Woolwich  by  s.  102.  That  section 
and  the  whole  of  this  Schedule  are  now  repealed  by  the  London 
Government  Act,  1899,  which  provides  for  the  creation  of  a 
metropolitan  borough  consisting  of  or  comprising  Woolwich.] 


THIED  SCHEDULE. 

FORMS  (o). 
FORM  A.  (J). 

PoRM  OF  Notice  Eequiring  Abatement  of  Nuisance. 

To  [person  causing  the  nuisance,  or  oiuner  or  occupier  of  the 
premises  at  which  the  nuisance  exists,  as  the  case  may  he'] . 

Take  notice  that  under  the  provisions  of  the  Public  Health 
(London)  Act,  1891,  the  [describe  the  sanitary  authority^,  being 
satisfied  of  the  existence  at  [descrihe  premises  v)here  the  iiuisance 
exists]  of  a  nuisance  being  [describe  the  nuisance,  for  instance^ 
premises  in  such  a  state  as  to  be  a  nuisance  or  injurious  or  dangerous 
to  health,  or  for  further  instance,  a  ditch  or  drain  so  foul  as  to  be  a 
nuisance  or  injurious  or  dangerous  to  health] ,  do  hereby  require 
you  within  [specify  the  time]  from  the  service  of  this  notice  to 
abate  the  same  [and  to  execute  such  works  and  do  such  things  as 
may  be  necessary  for  that  purpose,  or  and  for  that  purpose  to 
specify  any  icorks  to  be  executed]  (c),  [and  the  said  [authority]  do 
hereby  requu'e  you  within  the  said  period  to  do  what  is  necessary  for 
preventing  the  recurrence  of  the  nuisance,  and  for  that  purpose  to  eic.J 

WJiere  the  intisance  has  been  abated,  but  is  likely  to  recur,  say, 
being  satisfied  that  at  etc.  there  existed  recently,  to  wit,  on  or  about 
the  day  of  the  following  nuisance,  namely  [describe 

nuisance],  and  that  although  the  said  nuisance  has  since  the  last- 
mentioned  day  been  abated,  the  same  is  likely  to  recur  at  the  said 
premises,  do  hereby  require  you  within  [specify  time^ ,  to  do  what 
is  necessary  for  preventing  the  recurrence  of  the  nuisance  [and  for 
that  purpose  to  etc.]  (d). 

If  you  make  default  in  complying  with  the  requisitions  of  this 
notice  [or  if  the  said  nuisance,  though  abated,  is  likely  to  recur] , 
a  summons  will  be  issued  requiring  your  attendance  before  a  petty 
sessional  court,  to  answer  a  complaint  which  will  be  made  for  the 
purpose  of  enforcing  the  abatement  of  the  nuisance,  or  prohibiting 
the  recurrence  thereof,  or  both,  and  for  recovering  the  co.sts  and 
penalties  that  may  be  incurred  thereby. 

Dated  this  day  of  18  . 

Signature  of  officer  ) 
of  sanitary  authority  j  • 

The  forms  in  this  Schedule  may  be  used  with  such  variations  as 
circumstances  require.    See  s.  130,  a7itc,  p.  281. 
(&)  This  notice  is  given  under  s.  4,  ante,  p.  15. 

(c)  The  works  to  be  executed  need  not  be  specified  uuless  the  sanitary 
authority  think  it  de^rable  to  do  so.    Section  4  (]),  ante,  p.  15. 
(rf)  As  to  this  clause,  see  s.  i  (2),  aiite,  p.  15. 
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Sched.  3. 

FORM  B.   

iFoRM  OF  Summons. 
Summo7is. 

To  A.  B.,  of  [or  to  the  owner  or  occupier  of]  [describe 

jjreiiti>ies'\  situated  [innert  such  description  of  the  situation  as  may  be 
anfficient  to  idoitify  the  premises']. 

County  of,  etc.,  "1     You  are  required  to  appear  before  [describe 
to  wit.        j        the  petty  sessional  court'],  at  the  court  [or 
petty  sessions]  holden  at  on  the  day  of  next  at 

the  hour  of  in  the  noon,  to  answer  the  complaint  this 

day  made  to  me  by  that  at  the  premises  above  mentioned 

[or  at  certain  premises  situated  at  No.  in  street  in  the 

parish  of  or  insert  any  other  such  description  or  reference  as 

may  be  sufficient  to  identify  the  piremises] ,  in  the  district  of  [describe 
the  sanita,ry  authority],  the  following  nuisance  exists  [describe  the 
■nuisance  and  add,  tvhere  the  person  causing  the  nuisance  is  summoned, 
and  that  the  said  nuisance  is  caused  by  the  act,  default,  or 
sufferance  of  you,  A.  B.]. 

Where  the  nuisance  is  discontinued,  but  is  likely  to  be  repeated,  say, 
to  answer  the  complaint,  etc.  that  at  etc.  there  existed  recently,  to 
wit,  on  or  about  the  day  of  ,  the  following  nuisance 

[describe  the  nuisance,  and  add,  lohere  the  p)erso7i  causing  the  nuisance 
-is  summoned,  and  that  the  said  nuisance  was  caused,  etc.],  and 
although  the  said  nuisance  has  since  the  said  last-mentioned  day 
been  abated  or  discontinued,  that  the  same  or  the  like  nuisance  is 
likely  to  recur  at  the  said  premises. 

Given  under  my  hand  and  seal  this  day  of  18  . 

J.  S.  (l.s.) 

This  summons  is  issued  under  s.  5,  ante,  p.  25. 


EORM  C. 
Form  of  Nuisance  Order. 

To  A.  B.,  of  [or  to  the  owner  or  occupier  of]  [describe 

premises]  situated  [insert  such  description  of  the  situation  as  may  be 
sufficient  to  identify  the  premises]. 

County  of,  etc.,  \  Whereas  the  said  A.  B.  [or  the  owner  or 
to  wit.  J  occupier  of  the  said  premises  within  the 
meaning  of  the  Public  Health  (London)  Act,  1891]  has  this  day 
appeared  before  me  [or  us,  describing  the  court],  to  answer  the 
matter  of  a  complaint  made  by  etc.  that  at  etc.  [folloio  the  -words  of 
comjjlaint  in  summons]  [or  in  case  the  party  charged  do  not  appear, 
say.  Whereas  it  has  been  now  proved  to  my  [or  our]  satisfaction 
that  a  summons  has  been  duly  served  according  to  the  Public 
Health  (London)  Act,  1891,  requiring  the  said  A.  B.  [or  the  owner 
or  occupier  of  the  said  premises]  to  appear  this  day  before  me 
[or  us]  to  answer  the  matter  of  a  complaint  made  by  etc. 
that  at  etc.]  : 

M.I'.H.  2  A 
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Sched.  3.        \_Any  of  Ihe  follomrig  orders  may  he  made  or  a  combination  of  any 

  of  them  as  Ihe  cane  neevis  to  reqiiire.l 

Abatement  Now  on  proof  here  had  before  me  [or  us]  that  the  nuisance  so 
Order.  complained  of  does  exist  at  the  said  premises  [add,  ichere  the  order 

is  made  <>7i  the  jjerson  caiisivg  the  niiimnce,  and  that  the  same  is 
caused  by  the  act,  default,  or  sufferance  of  A.  B.],  I  [or  we],  in 
pursuance  of  the  Public  Health  (London)  Act,  1891,  do  order  the 
said  A.  B.  [or  the  said  owner  or  occupier]  within  [specify  the  time} 
from  the  service  of  this  order  according  to  the  said  Act  [here 
specify  the  nuisance  to  he  abated,  as,  for  instance,  to  prevent  the 
premises  being  a  nuisance  or  injurious  or  dangei-ous  to  health,  or, 
for  further  instance,  to  prevent  the  ditch  or  drain  being  a  nuisance 
or  injurious  or  dangerous  to  health]  [and  state  any  works  to  he 
executed,  as,  for  instance,  to  whitewash  and  disinfect  the  premises, 
or,  for  further  instance,  to  dean  out  the  ditch]. 
Prohibition        And  I  [or  we]  being  satisfied  that,  notwithstanding  the  said 
Order,  No.  1.  nuisance  may  be  temporarily  abated  under  this  order,  the  same  is 
likely  to  recur,  do  therefore  prohibit  the  said  A.  B.  [or  the  said 
owner  or  occupier]  from  allowing  the  recurrence  of  the  said  or  a 
like  nuisance  [and  for  that  purpose  I  or  we  direct  the  said  A.  B. 
or  the  said  owner  or  occupier,  here  specify  anyvjorlcs  to  he  executed, 
as,  for  instance,  to  fill  up  the  ditch]. 
Prohibition        Now,  on  proof  here  had  before  me  [or  us]  that  at  or  recently 
Order,  No.  2.  before  the  time  of  making  the  said  complaint,  to  wit,  on  the 
nuisance  so  complained  of  did  exist  at  the  said  premises,  but  that 
the  same  has  since  been  abated  [add,  vhere  the  order  is  made  on  the 
person  causing  the  nuisance,  and  that  the  nuisance  was  caused  by 
the  act,  default,  or  sufferance  of  A.  B.],  yet,  notwithstanding  such 
abatement,  I  [or  we]  being  satisfied  that  it  is  likely  that  the  same 
or  the  like  nuisance  will  recur  at  the  said  premises,  do  therefore 
prohibit  [continue  as  in  Prohibition  Order,  No.  1]. 
Closinc/'  Now,  on  proof  here  had  before  me  [or  us]  that  the  nuisance 

Order."  is  such  as  to  render  the  dwelling-house  [describe  the  house]  situated 

at  [;insert  such  a  description  of  the  situation  as  may  he  sufficient  to 
identify  the  dwelling-house']  unfit  in  my  [or  our]  judgment  for 
human  habitation,  I  [or  we]  in  pursuance  of  the  Public  Health 
(London)  Act,  1891,  do  hereby  prohibit  the  use  of  the  said 
dwelling-house  for  human  habitation. 

Given  under  the  hand  and  seal  of  me  [or  the  hands  and  seals  of 
us,  describing  the  court]. 

This  day  of  18  . 

J.  S.  (L.S.) 
J.  P.  (L.S.) 

The  above  order  is  made  under  s.  5,  ante,  p.  25. 

It  must  specify  the  works  to  be  executed  if  the  defcndant_  so  requires 
or  if  the  court  considers  it  desirable.    Section  5  (5),  ante,  p.  25.       ,  ^,  . 

It  makes  no  provision  for  costs.  Apparently  it  is  contemplated  that 
these  will  be  received  separately  under  s.  11,  ante,  p.  33. 
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PORM  I).   

Form  of  Nuisance   Order  to  be   Executed  by  Sanitary 

Authority. 
To  the  [describe  the  miiitari/ aiithority]. 

County  of,  etc.,  )     Whereas  a  complaint  has  been  made  by 
to  wit.        /  that  at  certain  premises  situated 

at  No.  in  street,  in  the  parish  of  [or  innert  any 

other  description  or  reference  as  may  he  sufficient  to  identify  the 
premises]  in  the  district  of  [describe  the  sanitary  authority} 

the  following  nuisance  exists  [describe  the  nitisance.l 

And  it  has  been  now  proved  to  my  [or  our]  satisfaction  that 
such  nuisance  exists,  but  that  no  owner  or  occupier  of  the  premises, 
or  person  by  whose  act,  default,  or  sufferance  the  nuisance  is 
caused,  is  known  or  can  be  found  [as  the  case  may  be]  ;  Now  I  [or 
we]  in  pursuance  of  the  Public  Health  (London)  Act,  1891,  do 
[co>itiniie  as  in  any  of  the  orders  in  Form  C.  with  the  substitution  of 
the  name  of  the  sanitary  aidhority  for  that  o/  A.  B.  or  the  oioner  or 
occupier.'] 

Given  etc.  [as  in  last  form]. 

This  form  is  under  s.  8,  ante,  p.  31. 


FORM  E. 

Warrant  of  Justice  for  Entry  to  Premises. 

Whereas  A.  B.  being  a  person  authorised  under  the  Public 
Health  (London)  Act,  1891,  to  enter  certain  premises  [describe  the 
jjremises],  has  made  application  to  me,  C.  D.,  one  of  her  Majesty's 
justices  of  the  peace  having  jurisdiction  in  and  for  [desc7'ibe  the 
jjlace],  to  authorise  the  said  A.  B.  to  enter  the  said  premises,  and 
whereas  I,  C.  D.,  am  satisfied  by  information  on  oath  that  there  is 
reasonable  ground  for  such  entry,  and  that  there  has  been  a  refusal 
or  failure  to  admit  to  such  premises,  and  either  that  reasonable 
notice  of  the  intention  to  apply  to  a  justice  for  a  warrant  has  been 
given,  or  that  the  giving  of  notice  of  the  intention  to  apply  to  a 
justice  for  a  warrant  would  defeat  the  object  of  the  entry. 

[or  am  satisfied  by  information  on  oath  that  there  is  reasonable 
cause  to  believe  that  there  is  on  the  said  premises  a  contravention 
of  the  Public  Health  (London)  Act,  1891,  or  of  a  byelaw  made 
under  that  Act,  and  that  an  application  for  admission  or  notice 
of  an  application  for  a  warrant  would  defeat  the  object  of  the 
entry.] 

Now,  therefore,  I,  the  said  C.  D.,  do  hereby  authorise  the  said 
A.  B.  to  enter  the  said  premises,  and  if  need  be  by  force,  with 
such  assistants  as  he  may  require,  and  there  execute  his  duties 
under  the  said  Act. 

Given  etc.  [as  in  last  form]. 

This  is  the  form  of  warrant  to  be  issued  by  a  justice  under  s.  115, 
ante,  p.  221. 
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FOUETH  SCHEDULE. 
Enactments  Repkai.ed  (a). 


Session  and 
Chapter. 


26  Geo.  3,  c.  71 


o7  Geo.  3,  c.  xxix. 


2  ck  3  Vict.  c.  47 


ri<;e  or-  Short  Title. 


7  tfe  8  Fic«.  c.  87 


16   (k  17 
c.  128. 


An  Act  for  regulatin;; 
hoiLses  and  other 
places  kept  for  the 
purpose  of  slaughter- 
ing horses. 

An  Act  for  better 
Paving,  Improving, 
and  Regulating  the 
Streets  of  the  Metro- 
polis, and  Removing 
and  Preventing 
Nuisances  and  Ob- 
structions therein. 


An  Act  for  further  im- 
proving the  Police  in 
and  near  the  Metro- 
polis. 


Vict. 


Extent  of  RepeaJ. 


An  Act  to  amend  the 
Laiu  for  regulating 
Places  Tcept  for 
Slaughtering  Houses. 

An  Act  to  abate  the 
Nuisance  arising 
from  the  smoke  of 
Furnaces  in  the 
Metropolis  and  from 
Steam  Vessels  above 
London  Bridge. 


The  whole  Act. 


Section  fifty-seven  so  far  as 
it  relates  to  a  cesspool  ; 
sections  Jifty-nine  to  sixty- 
one  ;  section  sixty-three ; 
section  sixty-four  from 
' '  or  shall  throv) "  to 
either  of  such  pavements  " 
as  from  the  coming  into 
operation  of  any  byelaw 
made  for  the  like  object ; 
sections  sixty-seven  and 
sixty-eight ;  and  sections 
seventy-three  and  seventy- 
four  as  from  the  coining 
into  o2Kration  of  any  bye- 
law  made  for  the  like 
object. 

Section  sixty,  from  "  or 
cause  any  offensive  matter" 
to  "so  as  to  be  a  common 
nuisance,"  as  from  the 
coming  into  operation  of 
any  byelaw  made  for  the 
like  object ;  and  from 
"  every  occupier  of  a 
house"  to  "reference  to 
this  enactment." 

The  whole  Act. 


The  whole  Act  as  respects 
all  places  ivifhout  as  well 
as  within  London. 


(a)  See  s.  142,  ante,  p.  338. 


Enactments  Repealed. 
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Session  and 
Chapter. 


18   cb  19  Vict. 

c.  116. 
18   ct-  19  Vict. 

c.  120. 


Title  or  Short  Title. 


TJie  Diseases  Preven- 
tion Act,  1855. 

The  Metropolis  Man- 
agement Act,  1855. 


Sched.  4. 


18  <£-•   1<»  Vict, 
c.  121. 

19  tt-  20  Vict, 
c.  107. 


Extent  of  Bepeal. 


The  Nuisances  Removal 
Act  for  England, 
1855. 

An  Act  to  amend  the 
Smoke  Nuisance 
Abatement  (Metro- 
polis) Act,  1853. 


The  whole  Act. 

Section  eighty-one  ;  sections 
eighty-tioo  to  eighty-five, 
except   so  far   as  they 
7-elate  to  a  drain  or  sewer, 
or  any  work  or  apparatus 
connected  therewith ;  section 
eighty-six  down  to  "  de- 
frayed under  this  Act"  ; 
sections   eighty-eight,  one 
hundred  and  three,  and 
one  hundred  and  four  ; 
section  one  hundred  and 
sixteen  from  ' '  and  also 
to  cause  "  to  the  end  of 
the  section ;    sections  one 
hundred    and  seventeen, 
and    one     hundred  and 
twenty-five  ;     section  one 
hundred  and  twenty-six, 
as  from  the  coming  into 
operation  of  any  hyelaw 
made  for  the  like  object  ; 
sections  one  hundred  and 
twenty -seven  to  one  hun- 
dred   and     twenty -nine, 
one  hundred  and  thirty- 
two,    one    hundred  and 
thirty-three,      and  one 
hundred  and  thirty -four  ; 
section  one  hundred  and 
ninety -eight  from   "  and 
to  every  siich  report  "  to 
for  their  parish  or  dis- 
trict" ;  section  two  hun- 
dred and  two  from  "for 
the  emptying  "  to  "  dis- 
posing of  ref  use  "  as  from 
the  coming  into  operation 
of  any  hyelaw  made  for 
the  like  object  ;  and  section, 
two  hundred  and  eleven 
so  far  as  regards  any 
watercloset,  privy,  ashpit, 
or  cesspool. 
The  whole  Act. 


The  whole  Act  as  respects  all 
places  without  as  loell  as 
within  London.. 
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The  Public  Health  (London)  Act,  18*J1. 


i^es-sion  and 
Chapter. 


23   cb  24  Vict, 
c.  77. 


25  cfc  26  Vict, 
c.  102. 


26  tfc  27  Vict, 
c.  117. 


29  tfc  30  Vict, 
c.  41. 


29  cfe  30  Fzc/;. 
c.  90. 


31  (fc  32  Vict, 
c.  115. 

32  <fc  33  Vict, 
c.  100. 

33  <fc  34  Fici. 
c.  53. 

35   cfc  36  Vict, 
c.  79. 

37  (&!   38  FicC. 
r;.  67. 


37  cfc  38  Fz'cC 
c.  89. 


7'i<Ze  or  /S7io/-(!  Title. 


An  Act  to  amend  the 
Actn  for  the  Removal 
of  Nuisances  and 
the  Prevention  of 
Diseases. 

The  Metropolis  Man- 
agement Amendment 
Act,  1862. 


The  Ntiisances  Removal 
Act  for  England 
(Amendment)  Act, 
1863. 

The  Nuisances  Removal 
(No.  1)  Act,  1866. 


The  Sanitary  Act,  1866 


The  Sanitary  Act,  1868 


The    Sanitary  Loans 
Act,  1869. 

The  Sanitary  Act,  1870 


The  Public  Health  Act, 
1872. 

The  Slaughter-houses, 
etc.  (M etropolis)  A  ct, 
1874. 

The  Sanitary  Law 
Amendment  Act, 
1874. 


Extent  of  Repeal. 


The  whole  Act. 


Sections  forty -three  and  »ixly- 
tiDO  ;  in  section  xixty-four 
the  word  eighty -first," 
and  the  -words  "  and, 
eighty-sixth  "  ;  sections 
sixty-seven,  seventy,  eighty- 
nine,  ninety-one,  ninety- 
three,  ninety-four,  and 
ninety -five,  and  section 
one  hundred  and  five,  frmn 
"  and  all  penalties  "  to 
"  1855." 

The  lohole  Act. 


The  whole  Act. 


The    whole    Act,  except 
section  forty-one. 


The  whole  Act. 


The  v}hole  Act. 


The  whole  Act. 


The  whole  A  ct. 


The  whole  Act. 


The  whole  Act,  exceed  so 
much  of  sections  forty-six 
and  forty-nine  as  relates 
to  common  lodging-houses. 


EnACTM  KNTS   LI  E  P  E  A  LED. 


Session  and 
Chapter. 


38   .fc  39  Vict, 
r.  55. 


^a;<e?i«  of  Repeal. 
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The  Public  Health  Act, 
1875. 


41  <fc  42  Fic^ 
74. 

42  iL-  43  FiCi!. 
c.  54. 

43  tfc  44  Fici. 

C.  /2X. 


46   cfc   47  Vict, 
c.  35. 

46   tt-  47  Vict, 
c.  53. 


47  tfc  48  ric<. 
60. 


48   d-  49  Fic<. 
72. 


49  .fc  50  r«c<. 
c.  .32. 

51   <t-  62  Vict, 
c.  41. 


T/ie  Contagious  Diseases 
{Animals)  Act,  1878. 

y/ie  7^oor  Law  Act, 
1879. 

The  Local  Government 
Board's  Provisional 
Orders  Confirmation 
{Amersham  Union, 
etc.)  Act,  1880. 

The  Diseases  Preven- 
tion. (Metropolis)  Act, 
1883. 

The  Factory  and  Work- 
shop Act,  1883. 


The  Metropolitan  Asy- 
lum Board  (Borroio- 
iny  Poivers)  Act, 
1884. 

Tlie  Housing  of  the 
Working  Classes  Act, 
1885. 


The  Contagious  Diseases 
(Animals)  Act,  1886. 

21te  Local  Gouernment 
Act,  1888. 


Section  one  hundred  and 
eight  from  "■In  this  section'' 
to  the  end  of  the  section; 
section  one  hundred  and 
fifteen  from  "  In  this 
section "  to  the  end  of  the 
section. 

Section  taw  hundred  and 
ninety-one,  as  respects 
the  whole  of  the  Port  of 
London. 

Section  thirty-four. 


Sections  fifteen  and  sixteen. 


Section  two. 


The  whole  Act. 


Section  seventeen,  doivn  to 
"for  the  district,"  being 
the  first  t  wo  sub-sections. 

The  whole  Act. 


Section  seven;  and  section 
nine  from  "  This  section 
shall  apply"  to  "sanitary 
authority,"  being  sub- 
section (6). 

Section  nine. 


'Section  forty-five  ;  and  sec- 
tion eighty-eight,  from 
' '  Section  one  hundred  and 
ninety-one  "  to  the  end 
of  the  section,  being  sub- 
section (c). 


The  Public  Health  (London)  Act,  1891. 


Session  and 
Chapter. 


52  cC-  53  Vic/: 
c.  56. 


52  cfc-  53 
c.  64. 


Vict. 


52  S  53  Fici!. 
c.  72. 


53  tfc  54  Vict, 
c.  34. 


53  tt'   54  Vict, 
c.  ccxliii. 


Title  or  Short  Title. 

i 


The  Po6r  Law  Act, 
1889.  \ 


The  Puhh 
1889. 


c  Health  Act, 


The  Infectious  Disease 
{Notification)  Act, 
1889. 


The  Infectious  Disease 
{Prevention)  Act, 
1890. 


The  London 
{General 
Act,  1890. 


Council 
Poiuers) 


Extent  of  Repeal. 


Section  three,  dovm  to  com- 
mon poor  fund,"  liein<j 
subsections  (1),  (2),  and 
(3)  ;  and  sections  six  and 
seven. 

Section  one,  from  ' '  and  as 
rer/ards"  to  the  end  of  the 
section  ;  and  in  section 
two  the  'words  "  or  of 
section  fifty-two  of  the 
Sanitary  Act,  1866." 

Section  tivo,  from  "  to  trtry 
London'''  domi  to  "Act 
and,"  being  subsection 
(a)  ;  sections  ten  and 
tivelve ;  section  sixteen, 
from  "the  Commissioners 
of  Sewers'^  down  to  "Act, 
1887,"'  bting  subsections 
(a)  and  {b)  ;  and  from 
' '  The  expression  '  London 
district^  "  doion  to  "  local 
authority  is  elected." 

Section  two,  from  "  Local 
authority "  to  the  end  of 
the  section;  section  three, 
from  "  to  every  London 
district"  to  "this  Act  ; 
and  "  /  and  section  five, 
down  to  "London  district, 
and. " 

Sections  twenty-two  and 
twenty-fovr. 


This  Schedule  was  repealed  by  the  Statute  Law  Revision  Act,  1908 
(8  Edw.  7,  c.  49). 


APPENDIX. 


THE  CANAL  BOATS  ACT,  1877. 
(40  &  41  Vict.  c.  60.)  (a) 

An  Act  to  'provide  for  the  Begistration  and  Becjulation  of 
Canal  Boats  used  as  Diuellings.    [14th  August  1877.] 

1.  After  the  expiration  of  txvelve  months  after  the  com-  Registration 
mencement  of  this  Act,  or  if  the  regulations  of  the  Local  f^^^^'J^^^^^^^ 
Government  Board  hereinafter  mentioned  have  not  at  that 
time  come  into  force,  then  after  the  expiration  of  six  months 
from  the  date  at  which  they  have  come  into  force  (b),  a  canal 
boat  shall  not  be  used  as  a  dwelling  unless  it  has  been 
registered  in  accordance  with  this  Act. 

The  owner  of  a  canal  boat  may  register  that  boat  with 
the  registration  authority  hereinafter  mentioned  (c)  as  a 
dweUing  for  such  number  of  persons  of  the  specified  age 
and  sex  as  may  be  allowed  under  the  provisions  of  this 
Act;  and  the  boat  shall  be  used  as  a  dwelling  only  for 
the  number  of  persons  of  the  age  and  sex  for  which  it  is 
registered. 

If  a  canal  boat  is  used  as  a  dwelhng  in  contravention  of 
this  Act,  the  master  of  the  boat,  and  also  the  owner  of 
the  boat,  if  he  is  in  fault,  shall  each  be  Hable  to  a  fine 
not  exceeding  twenty  shilhngs  for  each  occasion  on  which 
the  boat  is  so  used. 

(a)  See  the  amending  Act,  the  Canal  Boats  Act,  1884  (47  &  48  Vict, 
c.  75),  post.  The  marginal  notes  to  this  Act  are  as  printed  in  the 
second  edition  of  the  Statutes  Revised. 

(6)  The  words  in  italics  at  the  commencement  of  this  section  have 
been  repealed  by  the  Statute  Law  Revision  Act,  1894  {57  &  58  Vict, 
c.  56). 

(c)  See  s.  7,  2J0st.  It  will  be  observed  that  the  owner  has  the  choice 
of  several  authorities  with  whom  to  register.  For  the  definition  of 
onmer,  see  s.  14,  post. 
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Appendix. 

Local 

fTOvernment 
Board  to 
make  regu- 
lations. 


Certificate  of 
registry  and 
lettering  and 
numbering 
of  boats. 


2.  The  Local  Government  Board  shall  make  regula- 
tions (d),  and  may  from  time  to  time  revoke  and  vary  such 
regulations — 

(1)  For  the  registration  of  canal  boats  under  this  Act, 

including  certificates  of  registration,  and  the  fees 
in  connection  with  such  registration  ;  and 

(2)  For  lettering,  marking,  and  numbering  of  such  boats; 

and 

(3)  For  fixing  the  number  age  and  sex  of  the  persons  v^^ho 

may  be  allowed  to  dwell  in  a  canal  boat,  having 
regard  to  the  cubic  space,  ventilation,  provision 
for  the  separation  of  the  sexes,  general  healthi- 
ness, and  convenience  of  accommodation  of  the 
boat ;  and 

(4)  For  promoting  cleanliness  in  and  providing  for  the 

habitable  condition  of  canal  boats  ;  and 

(5)  For  preventing  the  spread  of  infectious  disease  by 

canal  boats  (e). 
The  registration  authority  shall  register  every  canal  boat 
which  conforms  to  the  conditions  of  registration  provided  by 
the  said  regulations  for  the  number  of  persons  allowed  by 
those  regulations  to  dwell  therein. 

3.  Upon  the  registry  of  a  boat  under  this  Act,  the  regis- 
tration authority  shall  give  to  the  owner  thereof  two  certifi- 
cates of  registry,  identifying  the  owner  and  the  boat,  and 
stating  the  place  to  which  the  boat  is  registered  as  belonging, 
and  the  number  age  and  sex  of  the  persons  allowed  to  dwell 
in  the  boat,  and  such  other  particulars  as  may  be  provided 
by  regulations  under  this  Act,  or  may  seem  fit  to  the  regis- 
tration authority,  and  the  master  shall  have  the  care  of  one 
of  such  certificates  (/). 

Every  canal  boat  when  registered  shall  be  lettered  marked 
and  numbered  in  some  conspicuous  manner  (as  directed  by 
the  regulations  made  under  this  Act),  and  such  lettering 
marking  and  numbering  shall  include  the  word  "  registered," 
and  the  name  of  the  place  to  which  the  boat  is  registered  as 
belonging,  and  the  registered  number  (g). 


(d)  Regulations,  dated  March  20tli,  1878,  have  been  made  under  this 
section.  As  to  default  in  compliance  with  these  regulations,  see  the 
Canal  Boats  Act,  1884  (47  &  48  Vict.  c.  75),  s.  2,  post. 

(e)  See  s.  4,  post. 

(/)  This  certificate  is  made  void  by  structural  alterations  in  the 
Ixjcit.    See  the  Canal  Boats  Act,  1884  (47  &  48  Vict.  c.  75),  s.  1,  pout. 

(</)  The  name  of  the  school  district  referred  to  in  s.  7,  pod,  need  not 
be  painted  on  the  boat. 


The  Canal  Boats  Act,  1877. 


Any  boat  not  lettered  marked  and  numbered  in  confor-  Appendix. 
mity  with  this  section,  or  having  the  letter  mark  or  number 
altered  defaced  or  obliterated,  shall  be  deemed,  tor  the 
purpose  of  this  Act,  to  be  an  unregistered  canal  boat  ,(/tj. 

i.  Whereany  sanitary  authority  within  whose  ^^stricVa  Povv^^^^^^^^ 
canal  or  any  part  of  a  canal  is  situate  is  informed  by  the  ^^^"jW^  j.^^. 
master  of  a  canal  boat  or  otherwise  that  a  person  on  a  canai  prevention  of 
boat  is  suffering  from  an  infectious  disorder,  the  authority  infectious 
shall  cause  such  steps  to  be  taken  as  may  by  the  certificate  disease 
of  their  medical  officer  of  health,  or  of  any  other  legally  canal  boats, 
qualified  practitioner,  appear  requisite  for  preventing  the 
said  disorder  from  spreading,  and  for  that  purpose  may 
exercise  the  power  of  removing  a  person  suffering  as  afore- 
said, and  all  other  powers  in  relation  to  provisions  against 
infection  conferred  by  the  Public  Health  Act,  1875  (i),  and  38  &  39  Viot. 
may  also,  if  need  be,  detain  the  boat ;  but  such  boat  shall  oo. 
not  be  detained  a  longer  time  than  is  necessary  for  cleansing 
and  disinfecting  the  same. 

5  Where  any  person  duly  authorised  by  a  registration  or  Authorised 
sanitary  authority,  or  by  a  justice  of  the  peace,  has  reason- 
able  cause  to  suppose,  either  that  there  is  any  contravention  ^^^^ 
of  this  Act  on  board  a  canal  boat,  or  that  there  is  on  board 
a  canal  boat  any  person  suffering  from  an  infectious  dis- 
order, he  may,  on  producing  (if  demanded)  either  a  copy  of 
his  authorisation,  purporting  to  be  certified  by  the  clerk  or 
a  member  of  the  sanitary  authority,  or  some  other  sufficient 
evidence  of  his  being  authorised  as  aforesaid,  enter  by 
day  {k)  such  canal  boat  and  examine  the  same  and  every 
part  thereof,  in  order  to  ascertain  whether  on  board  such 
boat  there  is  any  contravention  of  this  Act,  or  a  person 
suffering  from  an  infectious  disorder,  and  may,  if  need  be, 
detain  the  boat  for  the  purpose,  but  for  no  longer  time  than 

The  master  of  the' boat  shall,  if  required  by  such  person, 
produce  to  him  the  certificate  of  registry  (if  any)  of  the 
boat,  and  permit  him  to  examine  and  copy  the  same, 
and  shall  furnish  him  with  such  assistance  and  means 
as  such  person  may  require  for  the  purpose  of  his  entry  and 
examination  of  and  departure  from  the  boat  in  pursuance  of 
this  section. 


(h)  The  boat  must  be  lettered  on  both  sides  or  on  the  stern,  so  as  to 
be  visible  from  both  sides  of  the  canal.  See  the  Canal  Boats  Act,  1884 
(47  &  48  Vict.  c.  75),  s.  7,  post. 

(i)  See  the  Public  Health  Act,  1875,  s.  124,  extended  to  ships  by  the 
Public  Health  (Ships,  etc.)  Act,  1885  (48  &  49  Vict.  c.  35). 

(Ic)   I.e.,  between  6  a.m.  and  9  p.m.  (47  &  48  Vict.  c.  75,  s.  9,  jjosf). 


364 


Appendix. 


Education  of 
children. 
33  &  34  Vict, 
c.  75. 

36  &  37  Vict, 
c.  86. 

39  &  40  Vict, 
c.  79. 


Appendix.      A  refusal  to  comply  with  the  requisition  of  such  person 

  under  this  section  shall  be  deemed  to  be  an  obstruction  of 

such  person. 

If  such  person  is  obstructed  in  the  performance  of  his 
duty  under  this  Act  in  the  case  of  any  boat,  the  person  so 
obstructing  shall  be  liable  to  a  fine  not  exceeding  forty 
shillings. 

6.  A  child  in  a  canal  boat  registered  in  pursuance  of  this 
Act,  and  his  parent,  shall  for  the  purposes  of  the  Elementary 
Education  Acts,  1870,  1873,  and  1876,  be  deemed,  subject 
as  hereinafter  mentioned,  to  be  resident  in  the  place  to 
which  the  boat  is  registered  as  belonging  (Z),  and  shall  be 
subject  accordingly  to  any  byelaw  in  force  under  the  said 
Acts  in  that  place. 

Provided,  that  if  the  parent  satisfies  the  school  board  or 
school  attendance  committee  having  authority  in  that  place, 
that  the  child  is  actually  attending  school,  or  is  under 
efficient  instruction  in  accordance  with  the  said  Acts,  in 
some  other  school  district,  the  said  board  or  committee  shall 
grant  him  without  charge  a  certificate  to  that  effect,  and 
thereupon  he  and  his  child  shall  be  deemed  for  the  purposes 
aforesaid  to  be  resident  in  the  school  district  in  which  the 
child  is  so  attending  school,  or  under  efficient  instruction, 
and  shall  be  subject  to  any  byelaw  in  force  therein. 

The  said  certificate  may  on  application  by  the  parent  be 
rescinded  or  varied  by  the  school  board  or  school  attendance 
committee  for  the  place  to  which  the  boat  is  registered  as 
belonging,  and  may  be  rescinded  without  application  by  any 
such  board  or  committee,  if  they  are  satisfied,  after  due 
notice  to  the  parent,  that  his  child  is  not  properly  attending 
school  or  under  efficient  instruction  in  the  school  district 
mentioned  in  the  certificate. 

Registration      7.  For  the  purpose  of  the  registration  of  canal  boats  the 
authority.      registration  authority  shall  be  such  one  or  more  of  the  sani- 
tary authorities  having  districts  abutting  on  a  canal  as  may 
from  time  to  time  be  prescribed  by  regulation  of  the  Local 
Government  Board. 

A  canal  boat  shall  be  registered  with  some  registration 
authority  having  a  district  abutting  on  the  canal  on  which 
such  boat  is  accustomed  or  intended  to  ply  {m). 

With  a  view  of  determining  the  place  to  which  a  canal 
33  &  34  Viet,  boat  belongs,  for  the  purpose  of  the  Elementary  Education 

S-.'^'?-    .r.     Acts,  1870,  1873,  and  1876,  the  registration  authority  shall 
30  &  .i7  Vict, 
c.  86. 

39  ^&  40  Vict.  ^^j^g  j^g^^  section. 

[m)  This  gives  the  owner  the  choice  of  the  place  of  registration. 
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register  any  canal  boat  in  respect  of  which  an  application  Appendix, 
s  niade  foi  registration  as  belonging  to  some  place  which  s 
either  a  school  district  or  is  part  of  a  school  district  and  s 
situate  wholly  or  partly  within  the  ]urisdiction  of  the  regis- 
tration authority  with  which  it  is  registered. 

8.  The  expenses  incurred  in  the  execution  of  this  Act  by  Ex^^^ises  of 
a  local  authority  shall  be  defrayed  as  fo  lows :  authority. 
(1)  When  they  are  incurred  by  an  urban  sanitary  autno- 
rity,  a  rural  sanitary  authority,  or  a  port  sanitary 
authority,  they  shall  be  defrayed  out  of  the  fund 
or  rate  out  of  which  the  expenses  of  such  authority, 
as  a  sanitary  authority  under  the  Pubhc  Health  38  &  39  Vict. 
Act,  1875,  are  defrayed  :  Provided,  that  when  they  c.  00. 
are 'incurred  by  a  rural  sanitary  authority  they 
shall  be  deemed  to  be  general  expenses  ;  and 
'2)  When  they  are  incurred  by  a  vestry  or  district  board 
'         in  the  metropolis  they  shall  be  defrayed  as  expenses 
incurred  by  such  vestry  or  board  in  the  execution 
of  the  Metropohs  Management  Act,  1855,  and  the  18  &^19  Vict. 
Acts  amending  the  same(w).  ^' 

9  An  order  of  the  Local  Government  Board  making  Regulations 
revoking  or  varying  any  regulation  in  pursuance  of  this  to  be  laid 
Act  shall  not  come  into  force  until  it  has  lain  in  a  com- betore^^^^^^ 
plete  form  as  settled  and  approved  by  the  Board  tor  forty 

days  before  both  Houses  of  Parhament  during  the  session 
of  Parliament. 

The  Local  Government  Board  shall  take  steps  tor 
enabling  all  persons  interested  in  any  regulations  made  by 
that  Board  in  pursuance  of  this  Act  to  obtain  copies  thereof 
at  such  places  in  the  neighbourhood  of  canals  as  the  Local 
Government  Board  may  prescribe,  on  payment  of  such 
sum  not  exceeding  sixpence  as  may  be  prescribed  by  that 
Board  (0). 

10  If  the  master  of  any  canal  boat  illegally  detains  the  niegal 
certificate  of  registry  of  such  boat,  he  may,  on  summary  detention  of 
conviction  before  two  justices,  be  directed  by  order  of  such 

justices  to  deliver  up  such  certificate,  and  shall,  m  addition 
thereto,  be  liable  to  a  fine  not  exceeding  forty  shilhngs,  and 

(n)  Now  the  metropolitan  borough  councils.  As  to  the  duty  of  the 
local  authority  to  enforce  the  Act  and  regulations  under  it,  see  the 
Canal  Boats  Act,  1884  (47  &  48  Vict.  c.  75),  s.  3,  post. 

(o)  See  the  regulations  of  the  Local  Government  Board,  dated 
September,  1878,  and  November,  1879,  prescribing  places  and  fixing 
prices  for  sale  of  regulations  (Glen's  Local  Government  Orders,  pp.  473 
and  478),  and  further  regulations  dated  July,  1887. 


Appendix. 


Application 
of  fees  under 
this  Act. 


Power  of 
canal  com- 
pan}',  etc.  to 
e.stablish 
schools. 


Appendix,  the  justices  may  direct  any  part  of  such  fine  to  be  paid  to 
  the  person  injured  by  the  detention  of  such  certificate. 

11.  All  fees  paid  in  respect  of  registration  under  this  Act 
shall  be  carried  to  the  fund  or  rate  out  of  which  tlie 
expenses  incurred  in  the  execution  of  this  Act  by  the 
authority  making  such  registration  are  by  this  Act  declared 
to  be  payable  (^j). 

12.  Any  company  or  association,  corporate  or  unincor- 
porate,  being  the  owners  of  any  canal  boats,  or  being  the 
owners  lessees  or  undertakers  of  any  canal,  may,  with  the 
assent  of  a  special  resolution  of  their  members,  and  not- 
withstanding any  Act  of  Parliament,  charter,  or  document 
regulating  the  funds  of  the  company  or  association,  appro- 
priate any  portion  of  their  funds  to  the  establishment  and 
maintenance,  or  establishment  or  maintenance,  of  a  school 
or  schools  wherein  the  children  of  the  persons  employed  in 
canal  boats  may  be  lodged  maintained  and  educated,  or 
educated  only  ;  with  this  restriction,  that  the  children  shall 
not  be  maintained  gratuitously,  but  the  lodging  or  education 
may  be  wholly  or  partially  gratuitous. 

A  "  special  resolution  "  shall  for  the  purposes  of  this  Act 
mean  a  resolution  passed  in  manner  provided  by  the  fifty- 
first  section  of  the  Companies  Act,  1862  {pp). 

13.  Offences  under  this  Act  may  be  prosecuted,  and  fines 
under  this  Act  may  be  recovered  on  summary  conviction 
before  two  justices  having  jurisdiction,  either  in  the  place 
to  which  the  boat  in  respect  of  which  the  offence  was 
committed  is  registered  as  belonging,  or  in  the  place  where 
the  offence  is  committed,  or  in  the  place  where  the  alleged 
offender  for  the  time  being  is,  in  manner  provided  by  the 
Summary  Jurisdiction  Act,  1848  {q). 

15.  In  this  Act,  unless  the  context  otherwise  requires — 
The  expression  "sanitary  authority"  means  an  urban 
sanitary  authority,  a  rural  sanitary  authority,  or  port 
sanitary  authority  :  Provided,  that  in  the  case  of  the 
parishes  mentioned  in  Schedule  A.  and  the  districts 
mentioned  in  Schedule  B.  to  the  Metropohs  Manage- 
ment Act,  1855,  so  far  as  they  are  not  within  the 

(p)   See  s.  8,  supra. 

(pp)  See  now  the  Companies  (Consolidation)  Act,  1908,  by  whicli 
the  Companies  Act,  1862,  was  repealed. 

(q)  Sic.  in  the  second  edition  of  the  Statute  Revised,  but  it  ought  to 
be  "  the  Summary  Jurisdiction  (England)  Acts,"  because  in  the  original 
statute  not  only  is  the  Act  of  1848  referred  to  by  its  long  title,  but  also 
"the  Acts  amending  the  same."  See  the  Interpretation  Act,  188!) 
(52  &  53  Vict.  c.  63),  s.  13  (7).  Fines  are  to  be  paid  to  the  registration 
or  sanitary  authority.  See  the  Canal  Boats  Act,  1884  (47  «&  48  Vict, 
c.  75),  s.  8,  2^of(. 


25  &  26  Vict, 
c.  89. 

Recovery  of 
penalties. 


11  &  12  Vict. 
0.  43,  etc. 
Definitions. 


18  &  19  Vict, 
c.  120. 
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iurisdiction  of  a  port  sanitary  autliority,  the  vestry  (r)  Appendix, 
of  any  such  parish  and  the  district  board  (r)  of  any 
such  district  elected  under  the  Metropolis  Management 
Act  1855,  and  the  Acts  amending  the  same,  shall  be 
deemed  to  be  sanitary  authorities,  and  where  other 
sanitary  authorities  are  by  this  Act  empowered  to 
exercise  powers  conferred  by  the  Public  Health  Act  38^&  31)  V,ct.. 
1875,  may  exercise  similar  powers  conferred  by  any  Act  • 
of  Parliament  extending  to  such  parishes  or  districts  : 
The  expression  "parent"  includes  guardian,  and  every 
person  who  is  liable  to  maintain  or  has  the  actual 

custody  of  any  child :  ^     ■    „     ^  u  i 

The  expression  "  urban  sanitary  authority    and  rural 
sanitary  authority"  and  "port  sanitary  authority 
have  the  same  meaning  as  in  the  Public  Health  Act,  38  &  39  Vict. 

1875 :  .       .  1    J       •  ■ 

The  expression  "  canal  "  includes  any  river,  inland  navi- 
gation, lake,  or  water  being  within  the  body  of  a 
county,  whether  it  is  or  not  within  the  ebb  and  flow  of 
'  the  tide  : 

The  expression  "  canal  boat  "  means  any  vessel,  however 
propelled,  which  is  used  for  the  conveyance  of  goods 
along  a  canal  as  above  defined,  and  which  is  not  a  ship 
duly  registered   under  the  Merchant  Shipping  Act,  17  &  18  Viot. 
1854,  and  the  Acts  amending  the  same  (s) :  °-  1*^*- 

The  expression  "  owner  "  includes  a  person  who,  though 
only  the  hirer  of  a  canal  boat,  appoints  the  master  and 
other  persons  working  such  boat : 

The  expression  "master"  in  relation  to  a  canal  boat 
means  the  person  having  for  the  time  being  command 
or  charge  of  the  boat. 

15.  [Commencement  of  Act.]  {t) 

16.  This  Act  shall  not  extend  to  Scotland  or  Ireland.  Extent. 

17.  This  Act  may  be  cited  as  the  Canal  Boats  Act,  Short  title. 
1877. 


(r)   Now  the  metropolitan  borongh  councils. 

(s)  The  excepted  vessels  may  in  some  cases  be  registered  as  canal 
boats.  See  the  Canal  Boats  Act,  1884  (47  &  48  Vict.  c.  75),  s.  10,  post. 
See  now  the  Merchant  Shipping  Act,  1894,  by  which  the  Merchant 
Shipping  Act,  1854,  was  repealed. 

(t)  Repealed  by  the  Statute  Law  Revision  Act,  1894  (57  &  58  Vict. 
0,  56). 
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  THE    CANAL    BOATS   ACT,  1884. 

(47  &  48  Vict.  c.  75)(«). 

An  Act  to  amend  the  Canal  Boats  Act,  1877. 

[14th  August  1884.] 

■Certificate        1.  A  certificate  of  registration  granted  under  the  principal 

madTvoid  bv  ^^^^^  *°  ^®  event  of  any 

structural      structural  alterations  having  been  made  in  the  canal  boat 
alterations,    affecting   the   conditions   upon  which   the   certificate  of 
registration  has  been  obtained. 

Penalty  for  2.  If  default  is  made  in  complying  with  any  of  the  regula- 
tion  oT^""     ^^^"^^  *°  ^®  ra&die  by  the  Local  Government  Board 

regulations  Education  Department  under  the  principal  Act  [y)  or 

under  Canal   this  Act  {z),  and  for  the  time  being  in  force,  the  master  of 
Boats  Acts,    the  boat  with  respect  to  which  the  default  is  made,  and  also 
the  owner  of  the  boat,  if  in  default,  shall  for  each  default 
be  liable  on  summary  conviction  to  a  fine  not  exceeding 
twenty  shillings. 


Enforcement 
of  Act  by 
registration 
and  sanitary 
authority, 
and  report 
to  be  made. 


3.  It  shall  be  the  duty  of  every  registration  or  sanitary 
authority  within  whose  district  any  canal,  or  any  part  of  a 
canal  is  situate,  to  enforce  within  such  district  the  pro- 
visions of  the  principal  Act  and  this  Act,  and  any  regulations 
made  thereunder  by  the  Local  Government  Board;  and 
every  such  authority  shall,  within  twenty-one  days  after  the 
thirty-first  day  of  December  in  every  year,  make  a  report  {a) 
to  the  Local  Government  Board  as  to  the  execution  of  the 
principal  Act  and  this  Act,  and  of  the  regulations  made 
thereunder  as  aforesaid,  and  as  to  the  steps  taken  by  such 
authority  during  the  year  to  give  elfect  to  the  provisions  of 
the  said  Acts  and  regulations. 

Inquiries  and  5.  The  Local  Government  Board  shall  in  every  year 
reports  by  present  a  report  to  both  Houses  of  Parliament  as  to  the 
(government  execution  of  the  principal  Act  and  this  Act,  and  the 
Board. 

(u)  .See  the  Canal  Boats  Act,  1877  (40  &  41  Vict.  c.  60),  ante, 
p.  361.  The  preamble  to  this  Act  is  repealed  by  the  Statute  Law 
Revision  Act,  1898  (61  &  62  Vict.  c.  22).  As  to  the  omission  of  the 
clause  of  enactment,  see  s.  4  of  the  Statiite  Law  Revision  Act,  1894 
(57  &  58  Vict.  c.  56). 

(x)  See  the  Canal  Boats  Act,  1877  (40  &  41  Viet.  c.  60),  s.  3,  aiUe, 
p.  362. 

iy)  Ibid.,  s.  2,  ante,  p.  362. 
{z)   See  s.  5,  post. 

(a)  As  to  this  report,  see  Circular  of  the  Local  Government  Board, 
dated  November  28th,  1884. 
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observance  of  the  regulations  made  by  them  thereunder;  Appendix. 

and  shall  cause  inquiries  to  be  made  from  time  to  time  by   

an  inspector  or  inspectors  to  be  appointed  by  them  for  that 
purpose. 

Such  inspectors  shall  for  the  purpose  of  any  inquiry  under 
this  Act  have,  in  relation  to  witnesses  and  their  examina- 
tion, the  production  of  papers,  and  inspection  of  places  and 
matters  required  to  be  inspected,  similar  powers  to  those 
which  poor  law  inspectors  have  under  the  Acts  relating  to 
the  relief  of  the  poor  for  the  purposes  of  those  Acts  (h),  and 
may  enter  any  canal  boat  at  any  time  by  day(c),  and 
examine  the  same  and  every  part  thereof,  and  may,  if  need 
be,  for  the  purpose  of  such  inquiry  detain  the  boat,  but  for 
no  longer  time  than  is  necessary. 

The  master  of  the  boat  shall,  if  required  by  any  such 
inspector,  produce  to  him  the  certificate  of  registry,  if  any, 
of  the  boat,  and  permit  him  to  examine  and  copy  the  same, 
and  shall  furnish  him  with  such  assistance  and  means  as 
such  inspector  may  require  for  the  purpose  of  his  entry  and 
examination  of  and  departure  from  the  boat  in  pursuance  of 
this  section. 

A  refusal  to  comply  with  the  requisition  of  such  inspector 
under  this  section  shall  be  deemed  to  be  an  obstruction  of 
such  inspector. 

If  such  inspector  is  obstructed  in  the  performance  of  his 
duty  under  this  Act,  the  person  obstructing  him  shall  be 
liable  to  a  fine  not  exceeding  forty  shillings. 

5.  The  power  to  make  regulations  given  to  the  Local  Power  to 
Government  Board  by  the  principal  Act  and  this  Act  shall  niake  regu- 
include  power  to   the   Education  Department  to  make  gchoof  certifi 
regulations  with  respect  to  the  form  of  certificates  or  pass  cates  etc. 
books  as  to  attendance  at  school  to  be  used  by  children  in  Annual 
canal  boats.  report  by 

6.  The  Education  Department  shall  every  year  report  to  Department 
Parliament  as  to  the  manner  in  which  the  Elementary  33  &  34  vict 
Education  Acts,  1870  and  1873,  1876  and  1880,  are  enforced  c.  75.' 

36  &  37  Vict. 

(h)    10  &  11  Vict.  c.  109,  ss.  20,  21,  contain  the  provisions  as  to  the  oq^f^A  v" 
powers  of  poor  law  inspectors.    Under  these  sections  an  inspector  may 
summon  any  person  to  be  e.Kamined  before  him,  or  to  produce  and  , .  tt- 

verify  on  oath  any  books,  contracts,  agreements,  accounts  or  copies  of 
the  same,  and  not  relating  to  or  involving  any  question  of  title  to  land  ^' 
(except  the  property  of  the  local  authority).  He  may  examine 
witnesses  on  oath  or  require  the  party  examined  to  make  and  subscribe 
a  declaration  of  the  truth  of  his  evidence.  Disobedience  of  any 
summons,  refusing  to  produce,  altering  or  concealing  any  books,  etc. , 
are  misdemeanors,  and  evidence  falsely  given  before  the  inspector  is 
perjury. 

(c)   See  post,  s.  9. 
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Appendix,  with  respect  to  children  in  canal  boats,  and  shall  for  that 
  purpose  direct  her  Majesty's  Inspector  of  Schools  to  com- 
municate with  the  school  boards  and  school  attendance 
committees  in  their  district. 


Lettering  and 
numbering  of 
canal  boats. 


Application 
of  fines. 


Definition  of 
term  "  by 
day.'" 

Amendment 
of  definition 
of  canal  boat. 


Short  title 
and  construe 
tion  of  Act. 
40  &  41  Vict 
c.  60. 


7.  A  canal  boat  shall  not  be  deemed  to  be  lettered, 
marked,  and  numbered  in  conformity  with  section  three  of 
the  principal  Act  (d),  unless  it  is  so  lettered,  marked,  and 
numbered  on  both  sides  of  the  canal  boat,  or  in  some 
suitable  position  on  the  stern  of  the  boat,  so  that  the 
lettering,  marking,  and  numbering  may  be  plainly  visible 
from  both  sides  of  the  canal  whereon  the  boat  may  be. 

8.  Every  fine  recovered  under  the  principal  Act  or  this 
Act  shall  be  paid  in  the  case  of  a  prosecution  by  any 
registration  or  sanitary  authority  or  person  authorised  by 
any  such  authority  to  such  authority  or  person,  and  if  paid 
to  such  person  shall  be  paid  by  him  to  such  authority,  and 
shall  be  applied  towards  the  expenses  of  executing  the 
principal  Act  and  this  Act,  any  Act  to  the  contrary 
notwithstanding. 

9.  The  expression  "  by  day  "  in  the  principal  Act  and 
this  Act  shall  be  deemed  to  include  the  hours  between  six 
o'clock  in  the  morning  and  nine  o'clock  at  night. 

10.  If  it  shall  at  any  time  appear  to  the  Local  Government 
Board,  on  the  representation  of  any  registration  or  sanitary 
authority  or  of  any  inspector  appointed  under  this  Act,  that 
the  principal  Act  and  this  Act  ought  to  apply  to  any  vessel 
or  class  of  vessels  which  would  be  within  the  definition  of 
canal  boat  contained  in  section  fourteen  of  the  principal 
Act,  if  such  vessel  or  class  of  vessels  were  not  registered 
under  the  Merchant  Shipping  Act,  1854,  and  the  Acts 
amending  the  same,  the  Local  Government  Board  may 
declare  that  the  principal  Act  and  this  Act  shall  apply  to 
such  vessel  or  class  of  vessels,  although  the  same  may  be 
registered  as  aforesaid,  and  thereupon  the  same  shall  be 
deemed  to  be  a  canal  boat  or  canal  boats  within  the  meaning 
of  the  principal  Act  and  this  Act,  and  the  definition  con- 
tained in  section  fourteen  of  the  principal  Act  shall  be 
amended  accordingly  (e). 

11.  This  Act  may  be  cited  as  the  Canal  Boats  Act,  1884, 
and  shall  be  construed  as  one  with  the  Canal  Boats  Act, 
1877,  which  Act  and  this  Act  may  be  cited  together  as  the 
Canal  Boats  Acts,  1877  and  1884. 

id)  Ante,  p.  362.  •    ^,  , 

(e)  This  section  amends  the  definition  of  canal  boat  in  the  Oanal 
Boats  Act,  1878  (40  &  41  Vict.  c.  60),  s.  14,  ante,  p.  366. 
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THE    PUBLIC    HEALTH    (LONDON)    ACT,    1891,  Appendix. 
AMENDMENT    ACT,  1893. 

(56  &  57  Vict.  c.  47.) 

An  Act  to  amend  the  Public  Health  (London)  Act,  1891,  ^uith 
respect  to  the  Bemoval  of  Befuse. 

[12th  September  1893.] 

Whereas  under  the  Metropolis  Management  Act,  1855,  the  is  &  19  Vict. 
vestries  and  district  boards  of  the  metropolis  ivere  empoivered  c  120. 
to  deal  with  the  removal  of  street  and  other  refuse,  and 
■provisions  loere  contained  in  that  Act  as  to  the  borroiving  of 
money  to  defray  the  expenses  incurred  therein  : 

And  luhereas  by  the  Public  Health  {London)  Act,  1891,  54  &  55  Viot. 
further  powers  were  conferred  loith  respect  to  the  removal  °-  7fi. 
of  street  and  house  refuse,  but  the  effect  of  the  said  Act  has 
been  to  repeal  the  poiuer  of  vestries  and  district  boards  of 
borroiving  money  for  some  of  those  purposes,  and  it  is  ex- 
pedient that  the  said  Act  should  be  amended  : 

Be  it  therefore  enacted  by  the  Qiieen's  most  Excellent 
Majesty,  by  and  ivith  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
folloios  (ee)  : 

1.  This  Act  may  be  cited  as  the  PubHc  Health  (London)  Short  title. 
Act,  1891,  Amendment  Act,  1893. 

2.  This  Act  shall  be  read  with  and  form  part  of  the  Act  to  be 

Public  Health  (London)  Act,  1891,  which  is  in  this  Act  read  with 

referred  to  as  the  "  principal  Act."  principal 

^        ^  Act. 

3.  Notwithstanding    anything    in    the    principal    Act,  As  to 

expenses  incurred  or  to  be  incurred  by  a  vestry  or  district  expenses  in 
board  as  sanitary  authority  for  and  in  connexion  with  the  connexion 
provision  of  land,  wharves,  destructors,  plant,  and  equip-  giQ^^Qf*^"^^" 
inent  for  the  purposes  of  collection,  removal,  and  disposal  •w-harves 
■of  house  and  street  refuse,  shall  be  and  be  deemed  to  have  destructors, 
been  expenses  for  the  purposes  of  which  a  vestry  or  district  etc. 
board  may  borrow  money  as  expenses  incurred  by  them  in 
the  execution  of  the  Metropolis  Management  Act,  1865. 
And  sections  one  hundred  and  eighty-three  to  one  hundred 
and  ninety-one  (both  included)  of  that  Act  shall  apply  and 
have  effect  accordingly  (/). 

(eft)  This  preamble  was  repealed  by  the  Statute  Law  Revision  Act, 
1908  (8  Edw.  7,  c.  49). 

(/)  See  the  provision  in  s.  105  (1)  of  the  Pubh'c  Health  (London) 
Act,  1891  (54  &  55  Vict.  c.  76),  ante,  and  the  note  thereto. 

Under  the  Metropolis  Management  Act,  1855,  the  vestries  and 
flistrict  boards  of  the  metropolis  were  empowered  to  deal  with  the 
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THE  MEECHANT  SHIPPING  ACT,  1894. 
(57  &  58  Vict.  c.  60.) 

An  Act  to  consolidate  Enactments  relating  to  Merchant 
Slvip^pincj.  [25th  August  1894.] 

O  O  si  C  C- 

Part  II. 
Masters  and  Seamen. 


Seamen's 
lodging- 
houses  (g). 


Protection  of  Seamen  from  Imposition. 

*  0  C:  O  C 

215. — (1)  A  local  authority  hereinafter  mentioned  (/i) 
whose  district  (h)  includes  a  seaport  may,  with  the 
approval  of  the  Board  of  Trade,  make  byelaws  relating 
to  seamen's  lodging-houses  in  their  district,  and  those 
byelaws  shall  be  binding  upon  all  persons  keeping  houses 
in  which  seamen  (i)  are  lodged  and  upon  the  owners 
thereof  and  persons  employed  therein. 

(2)  The  byelaws  shall  amongst  other  things  provide  for 
the  licensing,  inspection,  and  sanitary  conditions  of  sea- 
men's lodging-houses,  for  the  publication  of  the  fact  of  a 
house  being  licensed,  for  the  due  execution  of  the  byelaws, 
for  preventing  the  obstruction  of  persons  engaged  in 
securing  that  execution,  for  the  preventing  of  persons  not 
duly  licensed  holding  themselves  out  as  keeping  or  pur- 
porting to  keep  licensed  houses,  and  for  the  exclusion  from 


removal  of  street  and  other  refuse,  and  pro-\dsion  was  made  by  the  Act 
as  to  the  borrowing  of  money  to  defray  the  expenses  inciu-red  for  these 
piu-poses.  The  Public  Health  (London)  Act,  1891,  made  further 
provision  with  respect  to  the  removal  of  street  and  house  refuse,  but 
the  effect  of  that  Act  was  to  repeal  the  power  of  vestries  and  district 
boards  to  borrow  money  for  some  of  these  purposes.  The  Public 
Health  (London)  Act,  1891,  Amendment  Act,  1893,  has  now  provided 
that  notwithstanding  anything  in  the  Act  of  1891  expenses  incurred  by 
a  vestry  or  district  board  as  sanitarj'  authority  for  or  in  connection 
with  the  provision  of  land,  wharves,  destructors,  plant  and  equipment 
for  the  purposes  of  the  collection,  removal  and  disposal  of  house  and 
street  refuse  shall  be  expenses  for  the  purposes  of  which  vestries  and 
district  boards  may  borrow  money  as  expenses  incurred  by  them  in  the 
execution  of  the  Metropolis  Management  Act,  1855.  The  vestries  and 
district  boards  are  now  superseded  by  the  metropolitan  borough 
councils.    See  note  (h),  ante,  p.  198. 

ig)  This  section  takes  the  place  of  s.  48  of  the  Merchant  Shipping 
(Pishing  Boats)  Act,  1883  (46  &  47  Vict.  c.  41),  now  repealed  by  thi& 
Act. 

(h)  See  sub-s.  (7),  post. 

{i)    Defined  by  s.  742,  poi<t. 
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licensed  houses  of  persons  of  improper  character  and  shall  Appendix, 
impose  sufficient  fines  not  exceeding  fifty  pounds  tor  the 
breach  of  any  byelaw  (k).  n  ,    .^  • 

(3)  The  byelaws  shall  come  into  force  from  a  date  therein 
named,  and  shall  be  published  in  the  London  Gazette  [L) 
and  in  one  newspaper  at  the  least  circulating  m  the  district, 
and  designated  by  the  Board  of  Trade. 

(4)  If  the  local  authority  do  not  within  a  time  in  each 
case  named  by  the  Board  of  Trade  make,  revoke,  or  alter, 
any  byelaws  under  this  section,  the  Board  of  Trade  may 
do  so  (m). 

(5)  Whenever  her  Majesty  in  Council  orders  (n)  that  in 
any  district  or  any  part  thereof  none  but  persons  duly 
licensed  in  pursuance  of  byelaws  under  this  section  shall 
keep  seamen's  lodging-houses  or  let  lodgings  to  seamen 
from  a  date  therein  named,  a  person  acting  in  contravention 
of  that  order  shall  for  each  offence  be  liable  to  a  fine  not 
■exceeding  one  hundred  pounds  (o). 

(6)  A  local  authority  may  defray  all  expenses  incurred 
in  the  execution  of  this  section  out  of  any  funds  at  their 
disposal  as  sanitary  authority,  and  fines  recovered  for  a, 
contravention  of  this  section  or  of  any  byelaw  under  this 
section  shall  be  paid  to  such  authority  and  added  to  those 
funds. 

(fc)  Byelaws  under  this  section  were  made  by  the  London  County 
•Council  on  July  6th  and  December  14th,  1909.  By  s.  680  (2)  of  this 
Act,  any  offence  committed  or  fine  recoverable  under  a  byelaw  made 
in  pursuance  of  this  Act  may  be  prosecuted  or  recovered  in  the  same 
manner  as  an  offence  or  fine  under  this  Act.  By  s.  680  (1)  (b),  an 
■offence  under  this  Act,  punishable  by  a  fine  not  exceeding  £100,  shall 
be  prosecuted  summarily  in  manner  provided  by  the  Summary  Jurisdic- 
tion Acts.  Then  s.  681  (2)  provides  that  fines  are  to  be  recovered  as 
civil  debts ;  s.  682  gives  an  appeal  to  quarter  sessions  in  case  the  fine 
inflicted  exceeds  five  pounds  ;  s.  683  limits  the  time  for  commencing 
proceedings  to  within  six  months  after  the  commission  of  the  offence  ; 
s.  684  gives  jurisdiction  not  only  in  the  place  where  the  offence  was 
actually  committed,  but  also  in  any  place  where  the  offender  may 
happen  to  be.  Sub-section  (6)  of  the  present  section  deals  with  the 
application  of  fines  recovered. 

[1)    See  s.  740,  post. 

(711)  This  power  has  not  yet  been  exercised,  nor  has  there  been  any 
€xereise  of  the  corresponding  power  iinder  the  repealed  statute. 

See  the  Order  in  Council,  dated  February  19th,  1910,  as  to 
seamen's  lodging-houses  in  the  administrative  coimty  of  London. 

Section  738  of  this  Act  gives  power  to  revoke,  alter,  or  add  to  any 
Order  in  Council,  when  made,  and  provides  for  the  pviblication  of  Orders 
in  Council  in  the  London  Gazette,  for  laying  them  before  Parliament, 
and  for  their  taking  effect. 

(0)  As  to  the  recovery  and  application  of  fines  wlien  recovered,  see 
note  (k),  ftnpra. 
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Appendix.      (7)  In  this  section  the  expression   "local  authority'" 

  means  in  the  administrative  county  of  Loudon  the  county 

council,  and  elsewhere  in  England  the  local  authority 
under  the  Public  Health  Acts  (j))  .  .  .  and  the 
expression  "district"  means  the  area  under  the  authority 
of  such  local  authority, 

O  <)  c  o  o 

Pakt  XIV. 
Supplemental. 


Transmission  and  Publication  of  Documents. 

O  O 

Publication  7^0.  Where  a  document  is  required  by  this  Act  to  be 
Gazette"''  P^^Wished  in  the  London  Gazette  (g),  it  shall  be  sufficient 
56  &  57  Vict.  notice  thereof  is  published  in  accordance  with  the  Eules 
c.  6(3.  Publication  Act,  1893  (?•). 


Definitions  and  Provisions  as  to  Application  of  Act. 

Definitions.  752.  In  this  Act,  unless  the  context  otherwise  requires, 
the  following  expressions  (s)  have  the  meanings  hereby 
assigned  to  them  ;  (that  is  to  say,) 

"  Seaman"  includes  every  person  (except  masters,  pilots, 
and  apprentices  duly  indentured  and  registered) 
employed  or  engaged  in  any  capacity  on  board  any 
ship ; 

"  Port  "  includes  place  ; 

Any  reference  to  failure  to  do  any  act  or  thing  shall 
include  a  reference  to  refusal  to  do  that  act  or  thing. 


[p)  Words  relating  to  Scotland  and  Ireland  only  are  here  omitted. 

(g)  See  s.  214  (3),  ante,  p.  373,  as  to  publication  of  bj'elaws. 

(r)  By  s.  3  (3)  of  this  Act  (56  &  57  Vict.  c.  66),  M^here  any  statutory 
rules  are  recxuired  by  any  Act  to  be  published  or  notified  in  the  London 
Gazette  a  notice  in  the  Gazette  of  the  rules  having  been  made,  and  of 
the  place  where  copies  of  them  can  be  purchased,  shal  be  sufiicient 
compliance  with  the  said  requirement. 

(h)  Only  those  expressions  are  here  included  which  occur  in  tlie 
foregoing  section. 


The  Public  Health  Act,  1896. 


375 


Appendix. 

THE  PUBLIC  HEALTH  ACT,  1896.   

(59  &  60  Vict.  c.  19.) 

A7i  Act  to  make  further  Provision  loith  respect  to  Epidemic, 
Endemic,  and  Infectious  Diseases,  and  to  repeal  the 
Acts  relating  to  Quarantine.  [7th  August  1896.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.— (1)  Eegulations  of  the  Local  Government  Board  Amendment 
made  in  pursuance  of  section  one  hundred  and  thirty  oi^ggy^^  ^  gg 
section  one  hundred  and  thirty-four  of  the  Pubhc  Health  130,' 
Act,  1875,  or  in  pursuance  of  either  of  those  sections,  as  as  to  regula- 
extended  to  London  by  the  Pubhc  Health  (London)  Act,  tions  with 
1891,  may  provide  for  such  regulations  being  enforced  and  ^^^P^^^  ^'^ 
executed  by  the  officers  of  Customs  and  the  officers  and  ^ 
men  employed  in  the  Coastguard  as  well  as  by  other 
authorities  and   officers,  and  without   prejudice   to  the 
generality  of  the  powers  conferred  by  those  sections  may 
provide  for — 

(a)  the  signals  to  be  hoisted  by  vessels  having  any  case 

of  epidemic,  endemic,  or  infectious  disease  on 
board ;  and 

(b)  the  questions  to  be  answered  by  masters,  pilots,  and 

other  persons  on  board  any  vessel  as  to  cases  of 
such  disease  on  board  during  the  voyage  or  on  the 
arrival  of  the  vessel ;  and 

(c)  the  detention  of  vessels  and  of  persons  on  board 

vessels  ;  and 

(d)  the  duties  to  be  performed  in  cases  of  such  disease 

by  masters,  pilots,  and  other  persons  on  board 
vessels. 

(2)  Provided  that  the  regulations  shall  be  subject  to  the 
consent — 

(a)  so  far  as  they  apply  to  the  officers  of  Customs,  of  the 

Commissioners  of  her  Majesty's  Customs ;  and 

(b)  so  far  as  they  apply  to  officers  or  men  employed  in 

the  Coastguard,  of  the  Admiralty ;  and 

(c)  so  far  as  they  apply  to  signals,  of  the  Board  of  Trade. 

(3)  If  any  person  wilfully  neglects  or  refuses  to  obey  or 
carry  out,  or  obstructs  the  execution  of,  any  regulation 
made  under  section  one  hundred  and  thirty  or  section  one 
hundred  and  thirty-four  of  the  Public  Health  Act,  1875,  or 
in  pursuance  of  either  of  those  sections  as  extended  to 


376 


Appendix. 


Appendix.  London  by  the  Public  Health  (London)  Act,  1891  (t),  and 
.     as  amended  by  this  Act,  he  shall  be  liable  to  a  penalty  not 
54  &  55  Vict,  exceeding  one  hundred  pounds,  and  in  the  case  of  a  con- 
^'    ■  tinuing  offence  to  a  further  penalty  not  exceeding  fifty 

pounds  for  every  day  during  which  the  offence  continues  (w) ; 
and  any  such  penalty,  if  not  recovered  under  the  provisions 
of  the  Acts  relating  to  public  health,  shall  be  recoverable  by 
action  on  behalf  of  the  Crown  in  the  High  Court  (x). 

Transfer  of  2.  The  powers  exerciseable  by  her  Majesty  in  Council  or 
gJ^^Vvicty  any.^wo  of  the  Lords  of  her  Majesty's  Privy  Council  under 
c.  .36,  s.  234. '  section  two  hundred  and  thirty-four  of  the  Customs  Con- 
solidation Act,  1876  (y),  shall  be  exerciseable  by  the  Local 
Government  Board,  and  accordingly  in  that  section  the 
words  "  the  Local  Government  Board"  shall  be  substituted 
for  the  words  "  her  Majesty  in  Council  or  any  two  Lords  of 
her  Majesty's  Privy  Council." 

(•c)  <s  «  *  «  o 

{t)  See  s.  82,  ante,  p.  171.  These  sections  empower  the  Board  to 
make  regulations  for  the  treatment  of  persons  affected  mth  cholera  or 
any  epidemic,  endemic  or  infectious  diseases,  and  preventing  the 
spread  of  cholera  and  such  other  diseases  ;  and,  in  case  anj'  part  of 
England  is  affected  or  threatened  by  any  formidable  epidemic,  endemic 
or  infectioiTS  disease,  for  the  speedy  interment  of  the  dead,  for  house 
to  house  visitation  and  for  the  provision  of  medical  aid,  etc.  The 
power  to  make  regulations  under  this  Act  and  the  enactments  men- 
tioned therein  was  extended  by  the  Public  Health  Act,  1904  (4  Edw.  7, 
c.  16),  s.  1,  to  the  making  of  regulations  for  carrying  into  effect 
conventions  with  respect  to  the  prevention  of  danger  arising  to  public 
health  from  vessels,  and  the  prevention  of  the  conveyance  of  infection 
by  means  of  vessels.  See  the  Act,  set  out  post.  The  power  to  make 
regulations  under  these  enactments  was  furthei'  extended  bj'  the  Public 
Health  [{Regulations  as  to  Food)  Act,  1907  (7  Edw.  7,  c."  32),  to  the 
making  of  regulations  as  to  the  importation,  preparation,  storage  and 
distribution  of  articles  of  food.    See  the  Act  set  out  post. 

(m)  It  is  questionable  whether  the  daily  penalty  is  incurred  before 
as  well  as  after  conviction. 

(,r)   See  s.  117  of  the  Public  Health  (London)  Act,  1891,  ante,  p.  225. 

{y)  By  s.  234  of  the  Customs  Consolidation  Act,  1876,  his  Majesty 
in  Council  or  any  two  of  the  Lords  of  his  Majesty's  Privy  Council  are 
empowered  from  time  to  time  by  Order  to  require  that  no  person  on 
board  any  ship  coming  to  any  port  in  the  United  Kingdom,  the 
Channel  Islands  or  the  Isle  of  Man,  or  having  touched  at  any  place  out 
of  the  United  Kingdom,  where  they  have  reason  to  apprehend  that 
yellow  fever  or  other  highly  infectious  distemper  prevails,  shall  quit 
the  vessel  before  the  state  of  health  of  the  persons  on  boai-d  shall  have 
been  ascertained  on  examination  b}'  the  proper  officer  of  Customs  at  the 
place  or  places  appointed  by  the  Commissioners  of  Customs  for  the  pur- 
pose, and  before  permission  to  land  has  been  given.  The  section  provides 
for  the  imposition  of  penalties  on  any  person  so  quitting  the  vessel,  and 
on  the  master,  pilot,  or  person  in  charge  of  the  ship  if  he  does  not  on 
arrival  at  the  place  appointed,  lioist  and  continue  the  signal  directed 
by  the  order  until  the  proper  officer  has  given  permission  to  haul  it 
down. 
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5  In  the  making  of  the  regulations  referred  to  m  this 
Act'  regard  shall  be  had  to  the  expediency  of  uniform 
regulations  throughout  the  whole  of  the  United  Kmgdom. 

6.  The  enactments  relating  to  quarantine  mentioned  in  the 
Schedule  to  this  Act,  and  the  other  enactments  therein  men- 
tioned, shall  be  repealed,  as  to  the  lohole  of  the  British 
Islands,  to  the  extent  appearing  in  the  third  column  of  that 
Schedtde  (z). 

7.  This  Act  shall  come  into  operation  on  the  expiration  of 
three  months  from  the  passing  thereof  (z). 

8.  This  Acrt  may  be  cited  as  the  Public  Health  Act,  1896. 


Appendix. 


Regulations 
to  be  uniform. 

Repeal  of 
enactments. 


Commence- 
ment of  Act. 

Short  title. 


(z)  Sections  3  and  4  which  relate  to  the  application  of  the  Act  to 
Scotland  and  Ireland  respectively  are  omitted.  „  ^  * 

Sections  3,  6,  7,  and  the  Schedule  are  now  repealed.  See  the  Statute 
Law  Revision  Act,  1908  (8  Edw.  7,  c.  49). 

SCHEDULE. 
Enactments  Repealed. 


Session  and 
Chapter. 


6  Geo.  4,  c.  78 

7  Will.  4  and 
1  Vict.  c.  36. 


S    ct   4  Vict, 
c.  96. 


17  cfc  18  Vict, 
c.  94. 

30  it-  31  Vict. 

c.  101. 
38  cfc  39  Vict. 

c.  55. 


Short  Title. 


The   Quarantine  Act, 
1825. 

The  Fast  Office  (Offences) 
Act,  1837. 


The  Post  Office  (Duties) 
Act,  1840. 


The  Public  Revenue  and 
Consolidated  Fund 
Charges  Act,  1854. 

The  Public  Health  (Scot- 
land)  Act,  1867. 

The  Public  Health  Act, 
1875. 


Extent  of  Repeal. 


The  lohole  Act. 

In  section  six  the  loords  ^' and 
every  master  of  a  vessel,  or 
any  other  person  on  hoard 
any  ship)  liable  to  the  per- 
formance of  quarantine,  who 
shall  neglect  or  refuse  to 
deliver  to  the  person  or  per- 
sons appointed  to  superin- 
tend the  quarantine  all 
letters  in  his  possession, 
shall  forfeit  twenty  pounds." 

Section  thirty-six  from  ''and 
also  except  such  letters "  to 
' '  despatched  in  the  umal 
manner  by  the  post. " 

In  Schedule  B.  the  mords 
"  ex2Jenses  of  quarantine." 

Sections  thirty-one,  thirty-four, 
and  fifty-six. 

Section  one  hundred  and  thirty 
from  "Any  person  wilfully" 
to  the  end  of  the  section. 

In  Part  III  of  Schedule  V. 
the  -words  re-enacting  29  <€• 
30  Vict.  c.  90,  ss.  51  'and  52, 
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Session  and 
Chapter. 


39  cf.'  40  Vict, 
c.  36. 


52  du  53  Vict. 

c.  64. 
54  cfr  55  Vict. 

c.  76. 


Shm-t  Title. 


The  Customs  Consolida- 
tion Act,  1876. 


The  Public  Health  Act, 
1889. 

The  Public  Health  (Lon- 
don) Act,  1891. 


Extent  of  Repeal. 


In  section  tivo  hundred  and 
thirty  -  fcnir  the  v^ords 
' '  whether  or  not  it  shall  on 
or  after  such  examination 
be  fotmd  expedient  to  order 
such  vessels  under  the  re- 
straint of  quarantine,"  and 
the  words  "  and  any  penalty 
incurred  under  the  Act  of 
the  sixth  year  of  the  reiyn 
of  King  George  the  Fourth 
chapter  seventy -eight. " 

The  ivhole  Act. 

In  section  one  hundred  and 
forty -two  the  words  "sec- 
tions fifty-one  and  fifty-tmo 
of  the  Sanitary  Act,  1866, 
and" 

So  mxich  of  the  Act  as  extends 
or  applies  any  provision  of 
the  Public  Health  Acts 
ivhich  is  repealed  by  thit 
Act,  and  in  particular  the 
second  paragraph  of  section 
one  hundred  and  thirty  of 
the  Public  Health  Act,  1875, 
and  the  ivhole  of  section  two 
of  the  Public  Health  Act, 
1889,  as  set  out  in  the  First 
Schedide  to  the  Act. 


This  Schedule  was  repealed  by  the  Statute  Law  Re%asion  Act,  1908 
(8  Edw.  7,  c.  49). 


THE  CLEANSING  OF  PEESONS  ACT,  1897. 
(60  &  61  Vict.  c.  31.) 

An  Act  to  ]permit  Local  Authorities  to  'provide  Cleansing  and 
Disinfection  for  Persons  infested  with  Vermin. 

[6th  August  1897.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 
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1.  On  and  after  the  passing  of  this  Act  (a)  any  local  autho-  Appendix, 
rity  shall  have  the  power,  when  in  their  discretion  they  ^^^^^^^^^ 
shall  see  fit,  to  permit  any  person  who  shall  apply  to  ^^^^^ 

the  said  authority,  on  the  ground  that  he  is  infested  with  j,^^^^^  to 
vermin,  to  have  the  use,  free  of  charge,  of  the  apparatus  (it  provide 
any)  which  the  authority  possess  for  cleansing  the  person  ^J^ansing, 
and  his  clothing  from  vermin.    The  use  of  such  apparatus  ^^^-^^^^ 
shall  not  be  considered  to  be  parochial  rehef  or  charitable  infested  with 
allowance  to  the  person  using  the  same,  or  to  the  parent  of  vermin, 
such  person,  and  no  such  person  or  parent  shall  by  reason 
thereof  be  deprived  of  any  right  or  privilege  or  be  subject  to 
any  disqualification  or  disability  (6). 

Local  authorities  may  expend  any  reasonable  sum  on 
buildings,  apphances,  and  attendants  that  may  be  required 
for  the  carrying  out  of  this  Act,  and  any  expenses  for  these 
purposes  may  be  defrayed  out  of  any  rate  or  fund  applicable 
by  the  authority  for  general  sanitary  purposes  or  for  the 
relief  of  the  poor. 

2.  In  this  Act  "  local  authority"  means  in  England  the  Definition, 
council  of  any  county  borough,  the  district  council  of  any 
district,  any  board  of  guardians,  and  in  the  county  of 

London  any  sanitary  authority  as  defined  in  the  Public  54  &  55  Vict. 
Health  (London)  Act,  1891  (c).  ^- 

J":  -I^ 

3.  This  Act  may  be  cited  as  the  Cleansing  of  Persons  short  title. 
Act,  1897  {d). 


(a)  The  words  in  italics  were  repealed  by  the  Statute  Law  Revision 
Act,  1908  (8  Edw.  7,  c.  49). 

(6)  See  s.  80  (4)  of  the  Public  Health  (London)  Act,  1891. 

(c)  Sections  3  and  4  are  omitted  as  they  relate  only  to  the  applica- 
tion of  the  Act  to  Scotland  and  Ireland  respectively. 

(cZ)  See  the  provisions  in  Part  V.  of  the  London  County  Council 
(General  Powers)  Act,  1907,  post,  as  to  the  cleansing  of  verminous 
persons. 
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THE  PUBLIC  HEALTH  ACT,  1904. 
(4  Edw.  7,  c.  16.) 

An  Act  to  enable  Bccjulations  to  he  made  for  carrying  into 
effect  conventions  tvith  respect  to  the  prevention  of  danger 
arising  to  jmblic  health  from  vessels,  and  the  prevention 
of  the  conveyance  of  infection  by  means  of  vessels. 

[15th  August  1904.] 
Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,   and   Commons,   in   this   preseut  Parhament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1. — (1)  The  power  of  making  regulations  under  the 
Pubhc  Health  Act,  1896,  and  the  enactments  mentioned  in 

59  &  eo'vict.  shall  include  the  power  of  making  regulations 
c.  19.           authorising  measures  to  be  taken  for  the  prevention  of 

danger  arising  to  public  health  from  vessels  arriving  at  any 
port,  and  for  the  prevention  of  the  conveyance  of  infection 
by  means  of  any  vessel  sailing  from  any  port,  so  far  as  may 
be  necessary  or  expedient  for  the  purpose  of  carrying  out 
any  treaty,  convention,  arrangement  or  engagement  with 
any  foreign  country,  and  the  regulations  may  in  particular 
provide  for  the  recovery  of  any  expenses  incurred  in  disin- 
fection and  of  any  charges  authorised  to  be  made  by  the 
regulations  for  the  purpose  of  those  regulations  or  any 
services  performed  thereunder,  and  also  for  any  powers  and 
duties  under  the  regulations  being  executed  and  performed 
by  local  authorities  : 

Provided  that  the  regulations  shall  not  be  made  except 
after  consultation  with  the  Board  of  Trade. 

(2)  In  the  application  of  this  Act  to  Scotland,  Part  IV.  of 

60  &  61  Vict,  the  Public  Health  (Scotland)  Act,  1897,  shall  be  substituted 
c-  38.  for  the  Public  Health  Act,  1896. 

(3)  This  Act  shall  extend  to  the  Isle  of  Man  with  the 
substitution  of  section  eight  of  the  Local  Government 
Amendment  Act  (Isle  of  Man),  1897,  for  the  PubHc  Health 
Act,  1896. 


Short  title. 


2.  This 
1904  (e). 


Act  may  be  cited  as  the  Public  Health  Act 


(e)  See  the  Public  Health  Act,  1896,  ante,  and  the  notes  to  s.  1 
thereof. 
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THE  PUBLIC  HEALTH  (EEGULATIONS  AS  TO   

FOOD)  ACT,  1907. 

(7  Edw.  7,  c.  32.) 

An  Act  to  enable  Begulations  to  he  made  for  the  prevention 
of  clanger  arising  to  public  health  from  the  importation, _ 
vreparation,  storage,  and  distribution  of  articles  of 
food.  [28th  August  1907.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parhament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.— (1)  The  power  of   making   regulations   under   the  Power  to 
Pubhc  Health  Act,  1896,  and  the  enactments  mentioned  in  make  regula- 
that  Act,  shall  include  the  power  of  making  regulations  ;j°"-j^porta. 
authorising  measures  to  be  taken  for  the  prevention  of 

tion,  prepara- 

danger  arising  to  pubhc   health  from   the   importation,  tion,  storage, 
preparation,  storage,  and  distribution  of  articles  of  food  or  and  distri- 
drink  (other  than  drugs  or  water)  intended  for  sale  for 
human    consumption,    and,    without    prejudice    to    the  f^^^j 
generahty  of  the  powers  so   conferred,  the  regulations  59  &  60  Vict, 
may —  ^- 

(a)  provide  for  the  examination  and  taking  of  samples  of 

any  such  articles  ; 

(b)  apply,  as  respects  any  matters  to  be  dealt  with  by  the 

regulations,  any  provision  in  any  Act  of  Parliament 
dealing  with  the  like  matters,  with  the  necessary 
modifications  and  adaptations  ; 

(c)  provide  for  the  recovery  of  any  charges  authorised 

to  be  made  by  the  regulations  for  the  purposes 
of  the  regulations  or  any  services  performed 
thereunder. 

(2)  For  the  purposes  of  regulations  made  under  this  Act, 
articles  commonly  used  for  the  food  or  drink  of  man  shall  be 
deemed  to  be  intended  for  sale  for  human  consumption 
unless  the  contrary  is  proved. 

(3)  In  the  application  of  this  Act  to  Scotland,  Part  IV.  of 

the  Public  Health  (Scotland)  Act,  1897,  shall  be  substituted  60  &  61  Vict, 
for  the  Public  Health  Act,  1896.  c.  38. 

2.  All  regulations  made  under  this  Act  shall  be  laid  as  Publication 
soon  as  may  be  before  Parliament,  and  the  Eules  Publication  of  regula- 
Act,  1893,  shall  apply  to  such  regulations  as  if  they  were  r^g^^Vy  y^gj. 
statutory  rules  within  the  meaning  of  section  one  of  that  ^  gg  ' 
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Appendix.  Act,  and  that  Act  as  so  applied  shall,  notwithstanding 
anything  in  sub-section  five  of  section  one  thereof,  extend 
to  Scotland,  with  the  substitution  of  a  reference  to  the 
Edinburgh  Gazette  for  the  reference  to  the  London 
Gazette. 

Short  title.       3.   This  Act  may  be   cited    as    the   Public  Health 
(Eegulations  as  to  Pood)  Act,  1907  (/). 

(/)  See  the  Public  Health  Act,  1896,  and  the  Public  Health  Act, 
1904,  ante,  and  the  notes  to  s.  1  of  the  earlier  Act. 

The  following  Orders  and  Circular  Letters  have  been  issued  by  the 
Local  Government  Board  : 

The  Public  Health  (Foreign  Meat)  Regulations,  1908.  September  12th, 
1908. 

The  Public  Health  (First  Series  :  Unsound  Food)  Regulations,  1908. 

September  12th,  1908. 
Circular,  dated  September  16th,  1908,  -with  reference  to  the  said 

Regulations. 

Circular,  Foreign  Meat  (No.  2),  dated  December  12th,  1908. 

Circidar,  Foreign  Meat  (No.  3),  dated  January  26th,  1909. 

The  City  of  London  (Foreign  Meat  Regulations)  Order,  1908,  dated 
December  29th,  1908. 

The  City  of  London  (First  Series  :  Unsound  Food  Regulations) 
Order,  1908.    December  29th,  1908. 

The  Southwark  (Foreign  Meat  Regulations)  Order,  1908.  De- 
cember 29th,  1908. 

The  Southwark  (First  Series :  Unsoimd  Food  Regulations)  Order, 
1908.    December  29th,  1908. 

The  Stepney  (Foreign  Meat  Regulations)  Order,  1908.  December  29th, 
1908. 

The  Stepney  (First  Series  :  Unsound  Food  Regulations)  Order,  1908. 

December  29th,  1908. 
The  Poplar  (Foreign  Meat  Regulations)  Order,  1908.   December  29th, 

1908. 

The  Poplar  (First  Series:  Unsound  Food  Regulations)  Order,  1908. 
December  29th,  1908. 

The  Bermondsey  (Foreign  Meat  Regulations)  Order,  1908.  De- 
cember 29th,  1908. 

The  Bermondsey  (First  Series :  Unsound  Food  Regulations)  Order, 
1908.    December  29th,  1908. 

Circulars,  dated  April  29th  and  July  26th,  1909. 

The  Public  Health  (Foreign  Meat)  Amending  Regulations,  1909. 
September  27th,  1909. 

Circular,  dated  September  30th,  1909. 

See  the  provisions  in  ss.  7  and  8  of  the  London  County  Council 
(General  Powers)  Act,  1908,  pofit,  as  to  accommodation  for  the  cooking 
of  food  in  tenement  houses,  and  as  to  sanitary  regulations  for  premises 
used  for  sale,  etc.  of  food  for  human  consumption  ;  also  the  provisions 
of  ss.  16 — 19  of  the  London  County  Council  (General  PoM'ers)  Act,  1909, 
post,  as  to  accommodation  for  the  storage  of  food  in  tenement  Iiouses. 


The  Children  Act,  1908. 
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THE  CHILDEEN  ACT,  1908. 
(8  Edw.  7,  c.  67.) 

o  o  o  »  '* 

122  —(1)  A  local  education  authority  (a)  may  direct  their  Cleansing  of 
medical  officer,  or  any  person  provided  with  and,  if  required,  vermmous 
exhibiting  the  authority  in  writing  of  their  medical  officer,  cimaren. 
to  examine  in  any  puibhc  elementary  school  provided  or 
maintained  by  the  authority  the  person  and  clothing  of 
any  child  (&)  attending  the  school,  and,  if  on  examination 
the  medical  officer,  or  any  such  authorised  person  as  afore- 
said, is  of  opinion  that  the  person  or  clothing  of  any  such  • 
child  {b)  is  infected  with  vermin  or  is  in  a  foul  or  filthy 
condition,  the  local  education  authority  (a)  may  give  notice 
in  writing  to  the  parent  or  guardian  of,  or  other  person 
liable  to  maintain,  the  child  (b),  requiring  him  to  cleanse 
properly  the  person  and  clothing  of  the  child  within  twenty- 
four  hours  after  the  receipt  of  the  notice. 

(2)  If  the  person  to  whom  any  such  notice  as  aforesaid  is 
given  fails  to  comply  therewith  within  such  twenty-four 
hours,  the  medical  officer,  or  some  person  provided  with 
and,  if  required,  exhibiting  the  authority  in  writing  of  the 
medical  officer,  may  remove  the  child  (b)  referred  to  in  the 
notice  from  any  such  school,  and  may  cause  the  person  and 
clothing  of  the  child  to  be  properly  cleansed  in  suitable 
premises  and  with  suitable  appliances,  and  may,  if  neces- 
sary for  that  purpose,  without  any  warrant  other  than  this 
section,  convey  to  such  premises  and  there  detain  the 
child  (a)  until  the  cleansing  is  effected. 

(3)  Where  any  sanitary  authority  within  the  district  of  a 
local  education  authority  (a)  have  provided,  or  are  entitled 
to  the  use  of,  any  premises  or  appliances  for  cleansing  the 
person  or  clothing  of  persons  infested  with  vermin,  the 
sanitary  authority  shall,  if  so  required  by  the  local  education 
authority  {a),  allow  the  local  education  authority  to  use 
such  premises  and  appliances  for  the  purpose  of  this  section 


(a)  The  expression  "local  education  authority"  means  a  local  educa- 
tion authority  for  the  purpose  of  Part  III.  of  the  Education  Act,  1902 
(s.  1.31  of  this  Act). 

(h)  The  expression  "  child  "  means  a  person  under  the  age  of  fourteen 
years  (s.  1.31  of  this  Act). 
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Appendix,  upon  such  payment  (if  any)  as  may  be  agreed  between  them 
or,  in  default  of  agreement,  settled  by  the  Local  Govern- 
ment Board. 

(4)  Where,  after  the  person  or  clothing  of  a  child  (c)  has- 
been  cleansed  by  a  local  education  authority  under  this 
section,  the  parent  or  guardian  of,  or  other  person  liable  to 
maintain,  the  child  allows  him  to  get  into  such  a  condition 
that  it  is  again  necessary  to  proceed  under  this  section,  the 
parent,  guardian,  or  other  person  shall,  on  summary  con- 
viction, be  liable  to  a  fine  not  exceeding  ten  shillings. 

(5)  Where  a  local  education  authority  (d)  give  notice 
under  this  section  to  the  parent  or  guardian  of,  or  other 
person  liable  to  maintain,  a  child  (c),  requiring  him  to 
cleanse  the  person  and  clothing  of  the  child,  the  authority 
shall  also  furnish  him  with  written  instructions  describing 
the  manner  in  which  the  cleansing  may  best  be  effected. 

(6)  The  examination  and  cleansing  of  girls  under  this 
section  shall  only  be  effected  by  a  duly  qualified  medical 
practitioner  or  by  a  woman  duly  authorised  as  hereinbefore 
provided. 

(7)  For  the  purposes  of  this  section  "  medical  officer  " 
means  any  officer  appointed  for  the  purpose  of  section 
thirteen  of  the  Education  (Administrative  Provisions)  Act, 
1907. 

o  o  o  o  o 


By  s.  1  of  the  Cleansing  of  Persons  Act,  1897,  ante,  p.  378,  local 
authorities  are  empowered  to  provide  buildings  with  appliances  and 
attendants  for  cleansing  persons  infested  with  vermin,  and  to  allow 
such  persons  and  their  clothes  to  be  cleansed  free  of  charge.  Such 
cleansing  is  not  to  constitute  parochial  relief  or  charitable  allowance 
either  in  the  case  of  the  person  so  cleansed  or  of  his  parent,  and  no 
such  person  or  parent  is  by  reason  thereof  deprived  of  any  right  or 
privilege,  or  subject  to  any  disqualification  or  disability. 


(c)  See  note  (1>),  ante,  p.  383. 
{d}  See  note  (a),  ante,  p.  383. 
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THE  LONDON  COUNTY  COUNCIL  (GENBEAL   

POWEES)  ACT,  1893. 

(56  &  57  Vict.  c.  ccxxi.) 

o  o  o  «  <» 

2.  In  this  Act  the  following  words  and  expressions  have  interpreta- 
ihe  several  meanings  hereby  assigned  to  them  unless  there  tion  of 
be  something  in  the  subject  or  context  repugnant  to  such 
•construction  (that  is  to  say)  : 

"  The  council"  means  the  London  County  Council ; 

"The   county"   means   the   administrative   county  of 
London. 

o  o  o  «  * 

Peevention  of  Epidemic  Disease. 

13.  The  Local  Government  Board  may  assign  to  the  Assignment 
•council  any  powers  and  duties  under  the  epidemic  regula- 
tions  made  in  pursuance  of  section  134  of  the  Public  Health  ^o^^ncii  by 
Act  1875  which  they  may  deem  it  desirable"  should  be  Local 
exercised  and  performed  by  the  council  (e).  Government 

If  the  Local  Government  Board  are  of  opinion  that  any  Board, 
sanitary  authority  in  vrhose  default  the  council  have  power 
to  proceed  and  act  under  the  Public  Health  (London)  Act 
1891  is  making  or  is  likely  to  make  default  in  the  execution 
of  the  said  regulations  they  may  by  order  assign  to  the 
council  for  such  time  as  may  be  specified  in  the  order 
such  powers  and  duties  of  the  sanitary  authority  under  the 
regulations  as  they  may  think  fit.  Where  any  such  order 
has  been  made  the  expenses  incurred  by  the  council  in 
pursuance  of  the  order  shall  be  recoverable  from  the 
sanitary  authority  in  manner  provided  by  sub-section  3  of 
section  101  of  the  Public  Health  (London)  Act  1891  (/). 

26.  All  costs  and  expenses  of  the  council  in  the  execution  As  to  pay- 
of  this  Act  (except  so  far    as  they  may  be  otherwise  meuts  under 
provided  for  by  this  or  any  other  Act)  shall  be  defrayed  as 
payments  for  general  county  purposes  within  the  meaning 
of  the  Local  Government  Act  1888  ... 

(e)  See  s.  82  of  the  Public  Health  (London)  Act,  1891  ;  s.  1  of  the 
Public  Health  Act,  1896  ;  the  Public  Healtli  Act,  1904,  and  the  Public 
Health  (Regulations  as  to  Food)  Act,  1907,  ante,  and  the  notes  thereto. 

(/)  See  this  section,  ante,  p.  291. 


M.P.H.  2  0 
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THE  LONDON  COUNTY  COUNCIL  (GENERAL 
POWERS)  ACT,  1896). 

(59  &  60  Vict.  c.  clxxxviii.) 


Pawer  to 

sanitary 

authorities 

to  borrow" 

for  certain 

sanitai'y 

purposes. 


32.  The  purposes  for  which  under  section  105  sub- 
section (2)  of  the  PubUc  Health  (London)  Act  1891 
vestries  of  parishes  and  hoards  of  works  for  districts  (g) 
under  the  MetropoHs  Management  Act  1855  and  the  Acts 
amending  the  same  and  also  the  Woohoich  Local  Board  (/i) 
are  empowered  to  borrow  shall  extend  to  and  include  the 
purposes  of  providing  shelter  or  house  accommodation  for 
persons  removed  from  their  homes  in  case  of  infectioua 
disease  (i). 


THE  LONDON  COUNTY  COUNCIL  (GENERAL 
POWERS)  ACT,  1897. 

(60  &  61  Vict.  c.  cclii.) 


Part  IV. 

Powers  to  Vesteies  and  District  Boards  {k). 

Sheds,  etc.  59.  It  shall  be  lawful  for  the  council  [l)  and  for  the 
on  disused  vcstries  and  district  boards  of  tuorks  (k)  in  the  county  of 
bunal  London  (including  the  Woohoich  Local  Board  (vi))  with  the 

'  consent  of  the  council  to  erect  and  mamtam  upon  any- 
disused  burial  grounds  in  the  county  of  London  of  which 
they  respectively  now  have  or  hereafter  may  have  the 
management  or  control  any  sheds  for  the  protection  of 
plants  and  gardening  implements. 


(17)   Now  the  metropolitan  borough  councils. 

(A)   Now  the  metropolitan  borough  of  Woolwich. 

(i)  See  s.  105  (2)  of  the  Public  Health  (London)  Act,  1891,  ante,. 
p.  206,  and  the  notes  thereto. 

{k)  Now  the  metropolitan  borough  councils.  See  s.  99  of  the  Public 
Health  (London)  Act,  1891,  and  the  notes  thereto,  ante,  p.  196. 

(/)    The  London  County  Council.    See  s.  2  of  the  Act. 

(m)  Now  the  metropolitan  borough  council  of  Woolwich. 


The  City  of  London  (Various  Powers)  Act,  1900. 
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50.  Section  92  of  the  Public  Health  (London)  Act  1891  Appendix. 

shall  be  deemed  to  have  authorised  and  shall  authorise   

sanitary  authorities  upon  such  terms  as  may  be  agreed  ^"^^j^j.*"" 
upon  between  such  sanitary  authorities  and  the  council  (l)  authorities 
to  provide  and  maintain  accommodation  for  the  holding  of  to  provide 
inquests  in  connexion  with  a  mortuary  or  other  building  accommoda- 
belonging  to  such  sanitary  authority  (n).  !^'""  ^'^^^ 


THE  CITY  OF  LONDON  (VAEIOUS  POWEES) 

ACT,  1900. 

(63  &  64  Vict.  c.  ccxxviii.) 

O  ii  O  0  C- 

i.  In  this  Act  unless  the  subject  or  context  otherwise  Interpreta- 
requires  terms  to  which  meanings  are  assigned  by  any  Act 
incorporated  with  this  Act  and  any  part  of  this  Act  have 
the  same  respective  meanings  : 


"The  city"  means  the  city  of  London  and  the  liberties 
thereof : 

"The  corporation"  means  the  mayor  and  commonalty 

and  citizens  of  the  city  of  London  : 
"  The  common  council  "  means  the  mayor  aldermen  and 

commons  of  the  city  in  common  council  assembled : 
"  The  consohdated  rate "  or  "  the  sewer  rate  "  mean 

respectively  the  consolidated  rate  or  the  sewer  rate 

made  under  the  provisions  of  the  City  of  London 

Sewers  Acts  1848  1851  and  1897  : 


5.  Subject  to  the  provisions  of  this  Act  this  Act  shall  be  Act  to  be 
carried  into  execution  by  the  corporation  acting  by  the  executed  by 
common  council.  common 

council. 

O  -J  c-  o  * 


Part  VII. 
Public  Health. 

5i.  The  corporation  shall  make  and  enforce  byelaws  (nn)  Byelawa  as 
with  respect  to  water-closets  earth-closets  privies  ashpits  to  water- 
closets,  etc. 

(«)  See  s.  92  of  the  Public  Health  (London)  Act,  1891,  and  the  notes 
thereto,  ante,  p.  179. 

(mi)  Byelaws  made  in  pursuance  of  this  section  were  confirmed  by 
tiie  Local  Government  Board  on  September  7th,  1909. 
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Appendix,  cesspools  and  receptacles  for  dung  and  the  proper  accessories 

  thereof  in  connection  with  buildings    Provided  that  nothing 

in  this  part  of  this  Act  contained  shall  authorise  the  corpora- 
tion to  make  or  enforce  any  byelaws  with  respect  to  water- 
closets  or  the  accessories  thereof  which  would  be  inconsistent 
with  or  contrary  to  anything  contained  in  the  Metropolis 
Water  Act  1852  or  the  MetropoHs  "Water  Act  1871  or  any 
regulations  or  byelaws  made  thereunder  "  Ashpit "  in  this 
section  means  any  ashpit  dust-bin  ash-tub  or  other  recep- 
tacle for  the  deposit  of  ashes  or  refuse  matter  (o). 

«  o  e  o  o 


Part  X. 


PiNANCE. 

Expenses  of  60.  All  expenses  incurred  by  the  corporation  in  carrying 
execution  of  j^^q  execution  the  provisions  of  this  Act  (except  the  expenses 
connected  with  the  part  of  this  Act  headed  Police  and  Street 
Traffic)  shall  be  paid  out  of  the  consolidated  rate  and  the 
sewer  rate  or  either  of  such  rates  and  all  moneys  received 
by  the  corporation  under  the  provisions  of  this  Act  except 
the  part  headed  Police  and  Street  Traffic  shall  be  carried  to 
the  credit  of  the  consolidated  rate  and  the  sewer  rate  or 
either  of  such  rates. 


Paet  XI. 


Miscellaneous. 

General  63.  All  byelaws  from  time 'to  time  made  by  the  corpora- 

provision  as  tion  under  the  powers  of  this  Act  shall  except  as  in  this 
to  byelaws.  specially  provided  be  made  under  and  according  to  the 

provisions  with  respect  to  byelaws  contained  in  the  pro- 
visions of  the  Public  Health  (London)  Act  1891  (p). 

Proof  of  65.  The  production  of  a  copy  of  a  byelaw  or  of  a  regulation 

byelaws  and  made  by  the  corporation  under  any  of  the  provisions  of  this 
regulations.  authenticated  by  the  common  seal  of  the  city  shall 

until  the  contrary  be  proved  be  sufficient  evidence  of  the 
due  making  and  existence  of  the  byelaw  or  regulation  and 
if  it  be  so  stated  in  the  copy  of  the  byelaw  or  regulation 
having  been  approved  or  confirmed  by  the  authority  whose 

(o)  This  definition  is  the  same  as  that  in  s.  141  of  the  Public  Health 
(London)  Act,  1891,  ante,  p.  293. 

(p)  See  s.  114  of  that  Act,  ante,  p.  220. 


The  City  of  London  (Various  Powers)  Act,  1900. 
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approval  or  confirmation  is  required  to  the  making  or  before  Appendix, 
the  enforcing  of  the  byelaw. 

65.  All  offences  fines  penalties  costs  and  expenses  under  Summary 
this  Act  or  under  any  byelaw  made  under  the  authority  of  PJ°^®^g^^'"|f 
this  Act  and  directed  to  be  prosecuted  or  recovered  m  a  g°  p^^gg^ 
summary  manner  or  the  prosecution  or  recovery  of  which 

is  not  otherwise  provided  for  may  be  prosecuted  and 
recovered  in  manner  directed  by  the  Summary  Jurisdiction 
Acts, 

66.  Any  person  who  deems  himself  aggrieved  by  any  Appeal  to 
conviction  or  order  made  by  a  court  of  summary  juris-  quarter 
diction  on  determining  any  information  or  complaint  under  sessions.^ 
this  Act  may  save  as  otherwise  provided  in  this  Act  or  in 

any  Act  incorporated  with  this  Act  or  any  part  of  this  Act 
appeal  therefrom  to  a  court  of  quarter  sessions. 

67.  All  penalties  recovered  by  the  corporation  under  this  Penalties  to 
Act  or  any  byelaw  thereunder  shall  be  paid  to  the  chamber-  be  P^^*^^°J^^'' 
lain  of  the  city  and  be  by  him  carried  to  the  credit  of  the  ^g^j^^jj^*^  g^"^" 
consolidated  rate  or  the  sewer  rate  as  the  case  may  be. 


THE  LONDON  COUNTY  COUNCIL  (GENEEAL 
POWEES)  ACT,  1900. 
(63  &  64  Vict.  c.  cclxviii.) 

0  *  c  o  o 

29.  It  shall  be  lawful  for  the  council  (q)  and  for 
the  vestries  and  district  boards  of  ivorks  (r)  in  the  county  of 
London  (including  the  Woolwich  Local  Board)  (s)  with  the 
consent  of  the  council  to  erect  and  maintain  upon  any  dis- 
used burial  grounds  in  the  county  of  London  of  which  they 
respectively  now  have  or  hereafter  may  have  the  manage- 
ment or  control  such  lavatories  and  sanitary  conveniences 
as  are  necessary  for  the  use  of  persons  resorting  thereto  : 

Provided  that  the  council  and  the  vestries  and  district 
boards  of  ivorks  (r)  shall  not  exercise  the  powers  contained 
in  this  section  in  respect  of  any  disused  burial  ground  which 
has  been  consecrated  unless  and  until  they  have  been  autho- 
rised to  do  so  by  a  faculty  from  the  Bishop's  court  of  the 
diocese  in  which  such  disused  consecrated  burial  ground  is 
situate  and  subject  to  such  conditions  and  restrictions  as 
shall  be  inserted  in  the  faculty. 


(q)  The  London  County  Council. 

(r)  Now  the  metropolitan  borough  councils. 

(s)  Now  the  metropolitan  borough  of  Woolwich. 
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Short  title. 


Interpreta- 
tion. 


Act  to  be 
executed  by 
common 
council. 


THE  CITY  OF  LONDON  (PUBLIC  HEALTH) 

ACT,  1902. 

(2  Edw.  7,  c.  cxvi.) 

An  Act  for  regulating  the  removal  of  house  refuse  and  tlie 
materials  arising  from  the  demolition  of  buildings  within 
the  city  and  the  nuisances  caused  by  such  demolition  and 
for  other  jmrposes.  [22nd  July  1902.] 

Whereas  provisions  for  the  removal  of  house  refuse  within 
the  city  are  at  present  inadequate  : 

And  whereas  great  nuisance  is  caused  during  the  demoH- 
tion  of  buildings  within  the  city  by  want  of  proper  control 
over  such  demolition  and  the  removal  of  materials  resulting 
therefrom  and  great  damage  and  inconvenience  is  done 
and  caused  by  the  dust  and  dirt  arising  from  such 
demolition  : 

And  whereas  it  is  expedient  that  further  powers  be  granted 
to  the  mayor  and  commonalty  and  citizens  of  the  city  of 
London  (in  this  Act  referred  to  as  "the  corporation")  as 
street  and  sanitary  authority  and  for  the  improvement  of 
the  health  and  for  the  better  government  of  the  city : 

And  whereas  the  purposes  aforesaid  cannot  be  effected 
without  the  authority  of  Parliament : 

May  it  therefore  please  your  Majesty  that  it  may  be 
enacted  and  be  it  enacted  by  the  King's  most  Excellent 
Majesty  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal  and  Commons  in  this  present 
Parliament  assembled  and  by  the  authority  of  the  same  as 
follows  : 

1.  This  Act  may  be  cited  as  the  City  of  London  (Public 
Health)  Act,  1902. 

2.  In  this  Act  unless  the  subject  or  context  otherwise 
requires — 

"The  city"  means  the  city  of  London  and  the  liberties 
thereof : 

"  The  corporation  "  means  the  mayor  and  commonalty  and 

citizens  of  the  city  of  London  : 
"  The  common  council  "  means  the  mayor  aldermen  and 

commons  of  the  city  in  common  council  assembled  : 
"House  refuse"  means  ashes  cinders  breeze  dust  or 

rubbish  but  does  not   include   the   refuse  of  any 

trade  manufacture  or  business  or  of  any  building 

materials. 

3.  Subject  to  the  provisions  of  this  Act  this  Act  shall  be 
carried  into  execution  by  the  corporation  acting  by  the 
common  council. 


The  City  of  London  (Public  Health)  Act,  1902.  3'.)! 

4.  Notwithstanding  anything  contained  in  any  Act  of  Appendix. 
ParHament  the  inmates  and  occupiers  of  any  house  within 

the  city  who  do  not  deposit  their  house  refuse  in  the  ashpit  ^.^^^^^^^^ 
attached  to  the  building  of  which  they  are  the  inmates  or  j^^^^^g  refuse, 
occupiers  shall  deposit  such  house  refuse  before  eight  o'clock 
in  the  morning  on  the  kerbstone  of  the  foot  pavement  in  a 
street  and  all  house  refuse  deposited  in  a  street  in  accord- 
ance with  the  provisions  of  this  Act  or  of  the  Metropolitan 
Streets  Act  1867  shall  be  contained  in  a  box  barrel  or 
receptacle  of  a  prescribed  pattern  or  patterns.  The  corpora- 
tion may  make  byelaws  for  giving  effect  to  this  section. 

5.  The  corporation  may  make  byelaws  in  relation  to  the  Corporation 
■demohtion  of  buildings  within  the  city  for  the  following  may  make 
purposes  (that  is  to  say) :  demolition  of 

The  placing  of  fans  at  the  level  of  each  floor ;  buildings. 
The  hoarding  up  of  windows  from  which  sashes  and  glass 

have  been  removed  : 
The  regulation  of  demolition  of  internal  parts  of  buildings 

before  commencing  to  take  down  external  walls  : 
The  placing  of  screens  or  mats  to  prevent  nuisance  arising 

from  dust : 

The  compelling  the  use  of  water  to  prevent  nuisance 

arising  from  dust : 
The  regulating  the  periods  of  the  day  or  night  during  which 

ceilings  may  be  broken  down  and  mortar  shot  or  allowed 

to  fall  into  any  basement  : 
The  regulating  the  hours  of  the  day  or  night  during  which 

materials  arising  from  the  demolition  of  buildings  may 

be  carted  away  (ss). 

6.  Nothing  in  this  Act  or  any  byelaws  to  be  made  there-  Exemption 
under  shall  apply  to  any  building  (not  being  a  dwelling-  fo^'  I'ailway 
house)  belonging  to  any  railway  company  and  used  by  such  P^^P^"^  y- 
company  as  a  part  of  or  in  connection  with  their  railway. 

7.  Byelaws  made  under  this  Act  shall  not  come  into  Byelaws  to 
operation  until  they  are  allowed  by  the  Local  Government  J^®  allowed  ■ 
Board  and  such  byelaws   shall   be  made  subject  and  Government 
according  to  the  provisions  contained  in  section  184  of  the  Board. 
Public  Health  Act  1875  which  section  shall  apply  in  like 

manner  as  if  the  corporation  were  a  local  authority  (t). 

8.  Byelaws  under  this  Act  may  impose  penalties  not  Penalties  in 
exceeding  five  pounds  for  each  breach  thereof  but  shall  be  by-laws. 


(ss)  Byelaws  made  in  pursuance  of  this  section  were  confirmed  by 
the  Local  Government  Board  on  July  2()th,  1904. 
(t)  See  this  section  set  out,  ante,  p.  .347. 
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Appendix,  so  framed  as  to  allow  in  every  case  of  less  than  the  maximum 
-; —      penalty  being  ordered  to  be  paid. 

Printing  and  Q.  The  corporation  shall  cause  all  byelaws  for  the  time 
sale  01  bye-    ^ei  ng  in  force  under  this  Act  to  be  printed  and  a  copy  thereof 

to  be  sold  at  a  price  not  exceeding  sixpence  to  every  person 

desiring  to  buy  the  same. 


Proof  of 
byelaws. 


Recovery  of 
penalties. 


Appeal  to 

quarter 

sessions. 


Exempting 
property  of 
Inner  and 
Middle 
Temples. 

Saving 
rights  of 
Crown. 

Expenses  of 
Act. 


10.  The  production  of  a  printed  copy  of  byelaws  pur- 
porting to  be  made  and  allowed  under  this  Act  and 
purporting  to  be  printed  by  the  direction  of  the  corporation 
and  to  be  authenticated  by  the  signature  of  the  town  clerk 
of  the  city  shall  be  evidence  of  the  existence  and  contents 
and  due  making  of  those  byelaws  and  of  the  approval  thereof 
(where  approval  is  required)  without  proof  of  the  signature 
of  the  town  clerk  or  of  any  other  matter. 

11.  Save  as  otherwise  by  this  Act  expressly  provided  all 
offences  against  this  Act  and  all  penalties  forfeitures  costs 
and  expenses  imposed  or  recoverable  under  this  Act  or  any 
byelaw  made  in  pursuance  thereof  may  be  prosecuted  and 
recovered  in  a  summary  manner  and  shall  on  recovery  be 
paid  to  the  chamberlain  of  the  city  and  shall  be  carried  to 
the  account  of  the  consolidated  rate  or  sewer  rate  or  eithex- 
of  such  rates  Provided  that  costs  or  expenses  except 
such  as  are  recoverable  along  with  a  penalty  shall  not  be 
recovered  as  penalties  but  may  be  recovered  summarily  as 
civil  debts. 

12.  Any  person  who  deems  himself  aggrieved  by  any 
conviction  or  order  made  by  a  court  of  summary  jurisdiction 
on  determining  any  information  or  complaint  under  this  Act 
may  appeal  therefrom  to  a  court  of  quarter  sessions. 

13.  The  lands  buildings  and  property  of — 

(1)  The  Honourable  Society  of  the  Inner  Temple ; 

(2)  The  Honourable  Society  of  the  Middle  Temple  ; 
shall  be  exempt  from  the  operation  of  this  Act. 

15.  Nothing  in  this  Act  affects  prejudicially  any  right 
power  privilege  or  exemption  of  the  Crown. 

15.  The  costs  charges  and  expenses  preliminary  to  and 
of  and  incidental  to  the  preparing  of  and  applying  for  and 
the  obtaining  and  passing  of  this  Act  shall  be  paid  by  the 
corporation  out  of  their  consolidated  rate  or  sewer  rate  or 
either  of  such  rates. 
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THE  LONDON    COUNTY  COUNCIL  (GENERAL 
POWERS)    ACT,  1902. 
(2  Bdw.  7,  c.  CLXXiii.) 


3.  In  this  Act  the  following  words  and  expressions  have  Interprefca- 
the  several  meanings  hereby  assigned  to  them  unless  there  tion. 
be  something  in  the  subject  or  context  repugnant  to  such 
construction  (that  is  to  say) : 

"  The  council"  means  the  London  County  Council ; 

"The   county"   means   the   administrative   county  of 
London : 


Part  VIII. 
Ice  Ceeams  (tt). 

42.  Any  person  being  a  manufacturer  of  or  merchant  For  regu- 

or  dealer  in  ice  creams  or  other  similar  commodity  who  lating  manu- 

facture  and 

withm  the  county —  _    _  g^^j^g  of  ^qq. 

(a)  Causes  or  permits  ice  creams  or  any  similar  com-  ci-eams,  etc. 

modity  to  be  manufactured  sold  or  stored  _  in  any 
cellar  shed  or  room  in  which  there  is  any  inlet  or 
opening  to  a  drain  or  which  is  used  as  a  living 
room  or  sleeping  room  ; 

(b)  In  the  manufacture  sale  or  storage   of   any  such 

commodity  does  any  act  or  thing  likely  to  expose 
such  commodity  to  infection  or  contamination  or 
omits  to  take  any  proper  precaution  for  the  due 
protection  of  such  commodity  from  infection  or 
contamination  ;  or 

(c)  Omits  on  the  outbreak   of  any   infectious  disease 

amongst  the  persons  employed  in  his  business  or 
living  or  working  in  on  or  about  the  premises  in  or 
on  any  part  of  which  any  such  commodity  as 
aforesaid  is  manufactured  sold  or  stored  to  give 
notice  thereof  forthwith  to  the  medical  officer  of 
the  sanitary  district  in  which  such  business  is 
carried  on  or  such  premises  are  situate  ; 
shall  be  liable  for  every  such  offence  on  conviction  in  a 
court  of  summary  jurisdiction  to  a  penalty  not  exceeding 
forty  shillings. 

(u)  iSee  the  London  County  Council  (General  Powers)  Act,  1904, 
s.  48,  post. 
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Itinerant 
vendors  to 
cxliibit  name 
of  manufac- 
turer of  ice- 
cream, etc. 
on  barrow. 


Procedure. 


Council  may 
give  notice 
requiring 
application 
for  licence 
to  keep  a 
common 
lodging- 
house. 


43.  Every  itinerant  vendor  of  any  such  commodity  as 
aforesaid  shiall  if  not  himself  the  manufacturer  thereof 
exhibit  in  a  legible  manner  on  a  conspicuous  part  of  his 
barrov^r  a  notice  stating  the  name  and  address  of  the  person 
from  whom  he  obtains  such  commodity  and  if  such  vendor 
is  himself  the  manufacturer  of  such  commodity  he  shall  in 
the  same  manner  exhibit  his  own  name  and  address. 
Every  such  itinerant  vendor  who  shall  fail  to  comply  with 
the  provisions  of  this  section  shall  be  liable  for  each  offence 
on  conviction  as  aforesaid  to  a  penalty  not  exceeding  forty 
shillings. 

9si.  Proceedings  for  the  recovery  of  the  penalties  imposed 
by  the  two  last  preceding  sections  of  this  Act  shall  be 
instituted  by  the  sanitary  authority  for  the  district  in  which 
the  offence  was  committed  or  of  the  district  to  the  medical 
officer  of  which  such  notification  as  aforesaid  ought  to  have 
been  made  or  in  which  such  itinerant  vendor  as  aforesaid 
shall  ofier  any  such  commodity  as  aforesaid  for  sale  as  the 
case  may  be  : 

Provided  always  that  if  any  sanitary  authority  omit  to 
institute  such  proceedings  the  council  may  institute  the 
saixie  as  if  such  omission  were  a  default  within  the  meaning 
of  the  Public  Health  (London)  Act  1891  and  the  provisions 
of  that  Act  relating  to  any  such  default  and  the  conse- 
quences thereof  shall  apply  with  respect  to  such  proceedings. 

Pabt  IX. 
Common  Lodging-Houses  {x). 

46.  The  council  may  within  six  months  after  the  passing 
of  this  Act  give  notice  to  every  keeper  of  a  common  lodging- 
house  an  the  county  who  shall  then  be  registered  under  the 
Common  Lodging-Houses  Acts  1851  and  1853  (y)  (herein- 
after referred  to  as  "registered  common  lodging-house 
keepers  ")  requiring  him  to  make  application  in  writing  to 
the  council  within  one  month  after  receipt  of  such  notice  or 
within  such  further  period  as  the  council  may  prescribe  for 
a  licence  to  keep  a  common  lodging-house  in  the  county 
and  to  receive  lodgers  therein  and  such  application  shall 
specify  the  premises  in  respect  of  which  application  is 
made  for  such  licence  and  the  number  of  lodgers  proposed 
to  be  received  therein.     Such  notice  shall  be  given  by 

(x)  See  the  London  County  Council  (General  Powers)  Act,  1904,  s.  47, 
and  the  London  County  Council  (General  Powers)  Act,  1907,  s.  79. 

(?/)  See  the  note  to  s.  94  (2)  of  the  Public  Health  (London)  Act, 
1891,  aiUi;,  with  reference  to  the  Common  Lodging-Houses  Acts,  1S5I 
and  1853,  and  the  area  to  which  they  apply. 
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leaving  the  same  for  each  registered  common  lodging-house  Appendix, 
keeper  at  his  lodging-house  and  may  be  in  the  form  set  out 
in  the  Schedule  to  this  Act  or  to  the  hke  effect. 

47.  The  council  shall  as  soon  as  practicable  after  any  Council  to 
such  application  shall  have  been  made  to  them  make  or  'g';9>^'^fij^y  °f 
cause  to  be  made  all  necessary  and  proper  inspections  and  j^ppij^j^nt 
inquiries  both  as  to  v^hether  the  person  so  applying  is  a  fit  ^^^^  of  p^e- 
and  proper  person  to  have  the  control  and  management  of  raises, 
a  common  lodging-house  and  as  to  whether  the  premises  in 
respect  of  which  application  is  made  for  a  licence  are 
structurally  and  otherwise  suitable  for  use  and  occupation 
as  a  common  lodging-house  having  regard  to  the  iiumber 
health  safety  and  convenience  of  persons  occupying  or 
intended  to  occupy  the  same. 

iS.  If  in  the  opinion  of  the  council  the  person  applying  Granting  of 
for  a  licence  is  a  fit  and  proper  person  to  have  control  and  licence, 
management  of  a  common  lodging-house  and  the  premises 
in  respect  of  which  the  application  is  made  are  suitable  for 
a  common  lodging-house  the  council  may  grant  to  such 
person  a  licence  to  use  the  premises  specified  in  his  applica- 
tion for  the  purpose  of  a  common  lodging-house  and  to 
receive  lodgers  therein  and  such  licence  shall  specify  the 
maximum  number  of  persons  who  may  at  any  one  time 
■occupy  such  premises. 

49.  Such  licence  shall  be  valid  for  the  period  of  one  year  Period  of 
from  the  date  thereof  but  after  the  expiration  of  the  said  licence  and 
period  the  same  shall  be  of  no  force  or  effect.    The  person  ^^^^^an^^^^^^ 
named  in  any  such  licence  (hereinafter  referred  to  as  "  ^cQWutio^, 
licensed  lodging-house  keeper ")  may   at   or   before  the 
■expiration  of  the  said  period  make  application  to  the  council 

to  renew  his  licence  in  respect  of  the  same  premises  and  if 
the  council  shall  think  fit  they  may  renew  such  licence 
accordingly  for  a  further  period  of  one  year  from  the  expira- 
tion of  any  licence  and  so  from  time  to  time  (z). 

50.  — (1)  The  council  shall  not  refuse  to  grant  or  renew  a  Appeal 
licence  under  this  part  of  this  Act  except  upon  the  ground  against 
(a)  that  the  person  applying  to  be  licensed  is  not  a  fit  and  1^^^"^^^ 
proper  person  to  be  licensed  as  a  common  lodging-house 
keeper  or  (b)  that  the  premises  are  not  suitable  or  suitably 
equipped  for  the  purposes  of  a  common  lodging-house. 

(2)  If  the  council  refuse  to  grant  a  licence  under  this  part 
■of  this  Act  they  shall  if  required  by  the  applicant  deliver  to 
him  a  statement  in  writing  of  the  ground  or  grounds  upon 
which  such  licence  is  refused. 


{z)  See  the  London  County  Council  (General  Powers)  Act,  1904,  s.  47, 
and  the  London  County  Council  (General  Powers)  Act,  1907,  s.  79  (2). 
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Unlicensed 
person  not 
to  keep  a 
common 
lodging- 
house. 

Future 
applications 
for  licences. 


Byelaws 
relating  to 
common 
lodging- 
houses. 


(3)  If  the  licence  or  renewal  of  licence  be  refused  any 
person  aggrieved  by  such  refusal  may  appeal  to  a  metro- 
politan pohce  magistrate  provided  that  such  appeal  is  made 
within  fourteen  days  from  the  date  of  such  refusal  and  not. 
less  than  twenty-four  hours'  notice  of  such  appeal  be  sent 
to  the  council. 

(4)  If  a  licence  or  renewal  of  licence  be  refused  upon  the 
ground  that  the  premises  are  not  suitable  or  suitably 
equipped  for  the  purposes  of  a  common  lodging-house  the 
magistrate  shall  have  power  to  appoint  a  person  being  a 
properly  qualified  surveyor  or  architect  to  examine  and 
report  to  him  upon  the  condition  of  such  premises  and  their 
suitability  for  the  purposes  of  a  common  lodging-house. 

(5)  The  costs  of  any  such  appeal  including  the  expenses 
of  any  such  examination  and  report  as  aforesaid  shall  be 
paid  in  such  manner  and  by  such  parties  to  the  appeal  as 
the  said  magistrate  may  direct. 

51.  From  and  after  the  expiration  of  the  period  of  notice 
to  be  given  by  the  council  as  aforesaid  no  person  unless  he 
shall  have  applied  for  and  obtained  a  licence  under  this  part 
of  this  Act  shall  keep  a  common  lodging-house  in  the 
county  or  receive  lodgers  therein. 

52.  Any  person  who  shall  hereafter  be  desirous  of 
becoming  a  licensed  lodging-house  keeper  in  the  county 
shall  be  at  liberty  to  make  application  to  the  council  in  the 
same  manner  as  if  he  had  at  the  date  of  the  passing  of  this 
Act  been  a  registered  common  lodging-house  keeper  and  the 
provisions  of  this  part  of  this  Act  shall  apply  accordingly. 

53.  — (1)  From  and  after  the  passing  of  this  Act  section  9 
of  the  Common  Lodging-Houses  Act  1851  (a)  shall  cease  to 
be  operative  or  have  eflect  in  the  county. 

(2)  The  council  may  make  byelaws  (b) — 
(a)  For  fixing  and  from  time  to  time  varying  the  number 
of  lodgers  who  may  be  received  into  a  common 


(a)  Section  9  of  the  Common  Lodging-Houses  Act,  1851,  provided 
as  follows  :  "  The  local  authority  may  from  time  to  time  make  regula- 
tions respecting  common  lodging-houses  within  its  jurisdiction  for  all 
01'  any  of  the  purposes  respecting  the  same  for  which  the  local  board  of 
health  are  by  the  Public  Health  Act,  1848,  authorised  to  make  byelaws, 
and  for  the  well  ordering  of  such  houses  and  for  the  separation  of  the 
sexes  therein  :  Provided  always,  that  the  regulations  made  under  tliis 
Act  by  the  local  authority  shall  not  be  in  force  until  they  have  been 
coniinned  by  one  of  her  Majesty's  Principal  Secretaries  of  State."' 

{b)  The  byelaws  made  by  the  London  County  Council  under  this 
section  are  dated  July  2nd,  1903,  and  were  approved  by  the  Local 
Government  Board  on  August  14tli,  1903. 
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lodging-house  and  for  the  separation  of  the  sexes  Appendix, 
therein ;  and  .  . 

(b)  For  promoting  cleanliness  and  ventilation  in  such 

houses  and 

(c)  For  the  giving  of  notices  and  the  taking  precautions 

in  the  case  of  any  infectious  disease ;  and 

(d)  Generally  for  the  well  ordering  of  such  houses. 

(3)  Any  byelaws  made  by  the  council  under  the  provisions 
of  this  section  shall  be  made  subject  and  according  to  the 
provisions  referred  to  in  section  114  of  the  Public  Health 
(London)  Act  1891  (c). 

54.  Notwithstanding  anything  in  the  Common  Lodging-  As  to 
Houses  Act  1853  contained  to  the  contrary  notice  shall  be  ^^^fP}^^ 
given  to  the  council  of  the  death  of  any  registered  lodging-  ^o^fses  open 
house  keeper  in  the  county  forthwith  after  the  same  shall  ^fter  death 
have  occurred  and  the  right  by  section  3  of  the  last-  of  registered 
mentioned  Act  conferred  upon  the  widow  or  any  member  keeper. 

■of  the  family  of  a  registered  lodging-house  keeper  to  keep 
such  common  lodging-house  open  and  of  receiving  lodgers 
therein  for  four  weeks  after  such  death  without  registration 
shall  not  be  exerciseable  unless  such  notice  shall  have  been 
■duly  given  (d). 

55.  "Whenever  in  consequence  of  proceedings  taken  by  Penalties  or 
the  council  against  any  person  in  respect  of  any  offence  in  fi".es  to  be 
connection  with  a  common  lodging-house  in  the  county  ^^J^^^^^ 

a  pecuniary  penalty  or  fine  is  inflicted  the  amount  of  such 
penalty  or  fine  shall  notwithstanding  anything  in  the 
Metropolitan  Police  Courts  Act  1839  or  in  any  other  Act 
or  Acts  contained  to  the  contrary  be  payable  and  paid  to 
the  council. 

56.  Notwithstanding  anything  in  this  Act  contained  the  Saving  and 
provisions  of  the  Common  Lodging-Houses  Acts  1851  and  f^pplication 
1853  shall  except  so  far  as  the  same  are  varied  by  or  °[  general*"^ 
inconsistent  with  the  provisions  of  this  part  of  this  Act  Acts. 


(c)  See  s.  114  of  the  Public  Health  (London)  Act,  1891,  ante,  p.  220, 
■and  the  notes  thereto. 

(d)  Section  3  of  the  Act  of  1853  is  in  the  following  terms:  "A  person 
shall  not  keep  a  common  lodging-house  or  receive  a  lodger  therein  iintil 
the  house  have  been  inspected  and  approved  for  that  purpose  by  some 
officer  appointed  in  that  behalf  by  the  local  authority,  and  have  been 
registered  as  by  the  recited  Act  provided  ;  and  a  person  shall  not  keep 
a  common  lodging-house  unless  his  name  as  the  keeper  thereof  be  entered 
in  the  register  kept  under  the  recited  Act :  Provided  always,  that  when 
the  person  so  registered  dies,  his  widow  or  any  member  of  his  family 
may  keep  the  house  as  a  common  lodging-house  for  not  more  than  four 
weeks  after  his  death  without  being  registered  as  the  keeper  thereof." 
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Appendix,  continue  to  be  of  full  force  and  effect  and  the  provisions  of 
  the  said  Acts  with  respect  to  a  registered  common  lodging- 
house  keeper  shall  except  so  far  as  the  same  are  varied  by 
or  inconsistent  with  the  provisions  of  this  part  of  this  Aot 
apply  to  a  licensed  common  lodging-house  keeper. 

Offences.  37.  Section  14  of  the  Common  Lodging-IIouses  Act, 

1851  (e)  and  section  11  of  the  Common  Lodging-Houses 
Act  1853  (/■)  shall  extend  to  offences  against  any  of  the 
provisions  of  this  part  of  this  Act  or  any  byelaws  made 
thereunder  so  as  to  render  the  offenders  liable  to  penalties 
or  imprisonment  as  in  the  said  sections  respectively 
mentioned. 


As  to  pay-         S9.  All  costs  and  expenses  of  the  council  in  the  execution 
ments  under  of  this  Act  (except  SO  far  as  they  may  be  otherwise  provided 
this  Act.       foj.  by  this  or  any  other  Act)  shall  be  defrayed  as  payments 
for  general  or  special  county  purposes  within  the  meaning 
of  the  Local  Government  Act  1888  as  the  council  may 
decide  ... 


The  schedule  referued  to  in  the  foregoing  Act. 

Form  of  Notice  to  Lodging-house  Keeper. 

Take  notice  that  in  pursuance  of  the  provisions  of  the  London 
County  Council  (General  Powers)  Act  1 902  the  London  County 
Council  hereby  require  you  to  make  application  to  them  in  writing 
on  or  before  the  day  of  for  a  licence  to  keep  a  common 

lodging-house  in  the  county  of  London  and  to  receive  lodgers 
therein  and  to  specify  in  such  application  the  premises  in  respect 


(e)  This  section  is  as  follows  :  "If  the  keeper  of  a  common  lodging- 
house,  or  any  other  person  having  or  acting  in  the  care  or  management 
thereof,  offend  against  any  of  the  provisions  of  this  Act,  or  a,ny  of  the 
byelaws  or  regulations  made  in  pursuance  of  this  Act,  or  if  any  person  in 
any  common  lodging-house  be  confined  to  his  bed  for  forty-eight  hours 
by  fever  or  any  infectious  or  contagious  disease,  without  the  keeper  of 
such  house  giving  notice  thereof  as  required  by  this  Act,  everj^  person 
so  offending  shall  for  every  such  offence  be  liable  to  a  penal tj'  not 
exceeding  five  pounds,  and  to  a  further  penalty  not  exceeding  forty 
shillings  for  every  day  during  which  the  offence  continues  :  Provided 
always,  that  this  Act  shall  not  exempt  any  person  from  any  penalty  or 
other  liability  to  which  he  may  be  subject  irrespective  of  this  Act." 

(/)  This  section  is  as  follows;  "The  fourteenth  section  of  the 
recited  Act  extends  to  offences  against  any  of  the  provisions  of  this 
Act,  so  as  to  render  the  offenders  liable  to  the  penalties  therein 
expressed  ;  and  any  person  convicted  of  an}'  offence  against  the  recited 
Act  and  this  Act,  or  either  of  them,  may,  in  default  of  paj'nient  of  tlie 
penalty  imposed,  be  imprisoned  for  an^'  term  not  exceeding  three 
months  in  the  manner  provided  by  law  in  that  behalf." 
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of  which  your  application  is  made  and  the  number  of  lodgers  Appendix. 

proposed  to  be  received  therein    And  the  council  hereby  give  you   

notice  that  if  you  omit  to  make  such  application  on  or  before  the 
said  day  of  and  thereafter  keep  or  continue  to  keep 

a  common  lodging-house  in  the  said  county  you  will  under  the 
provisions  of  the  Common  Lodging-Houses  Acts  18t51  and  1853 
as  extended  or  varied  by  the  said  London  County  Council  (General 
Powers)  Act  1902  be  liable  to  a  penalty  not  exceeding  five  pounds 
for  every  lodger  whom  you  receive  in  your  common  lodging-house 
after  the  said  day  of  without  having  obtained  such 

a  licence  as  aforesaid  and  in  default  of  payment  of  the  penalty 
imposed  to  imprisonment  for  not  exceeding  three  months  And 
further  take  notice  that  on  your  applying  to  the  clerk  of  the 
London  County  Council  Spring  Gardens  London  S.W.  such  a 
licence  as  aforesaid  if  granted  will  be  so  granted  by  the  council 
free  of  all  charge  to  you. 
Dated  this  day  of 


THE  LONDON  COUNTY  COUNCIL  (GENEEAL 
POWEES)    ACT,  1903. 

(3  Edw.  7,  c.  CLxxxvii.) 

3.  In  this  Act  the  following  words  and  expressions  have  Interpreta- 
the  several  meanings  hereby  assigned  to  them  unless  there  tion. 
be  something  in  the  subject  or  context  repugnant  to  such 
construction  (that  is  to  say)  : 

"  The  council  "  means  the  London  County  Council ; 

"  The   county "  means   the   administrative   county  of 
London : 

And  the  several  words  and  expressions  to  which  by  the 
Acts  wholly  or  partly  incorporated  herewith  meanings  are 
assigned  have  in  this  Act  the  same  respective  meanings 
unless  there  be  in  the  subject  or  context  something  repug- 
nant to  or  inconsistent  with  such  construction. 

<s  ii  o  «  o 


Paet  VIII. 

Depots  foe  Eeceiving  Horses  foe  Slaughtee  oe 
Dead  Hoeses  and  Eemoval  of  Dead  Hoeses. 

53.— (1)  From  and  after  the  passing  of  this  Act  it  shall  ^'enJisernot 

not  be  lawful  for  any  person  to  use  any  yard  building  or  to  be  used 

other  premises  within  the  county  for  receiving  or  keeping  receiWng 

horses  for  slaughter  or  the  carcases  of  dead  horses  unless  l^o^"^*^?/^^ 

slaughter  or 

dead  horses. 
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Appendix,  he  shall  hold  a  licence  from  the  council  to  use  such  yard 
  building  or  other  premises  for  that  purpose. 

(2)  The  council  may  grant  such  licences  subject  to  such 
conditions  as  they  may  think  fit  and  every  such  licence 
shall  be  subject  to  the  provisions  relating  to  granting 
and  otherwise  for  the  time  being  in  force  with  respect  to 
licences  for  keeping  or  using  premises  within  the  county 
as  a  slaughter-house  or  knacker's  yard  Provided  that  no 
licence  under  this  section  shall  extend  to  entitle  the  holder 
to  carry  on  upon  the  premises  in  respect  of  which  the  same 
shall  have  been  granted  the  business  of  a  slaughterer  of 
horses  or  knacker  but  the  provisions  of  this  section  shall 
not  be  construed  or  deemed  to  prejudice  or  affect  the  right 
of  any  person  for  the  time  being  lawfully  carrying  on  any 
of  such  last-mentioned  businesses  to  use  under  a  licence 
from  the  council  and  subject  to  the  provisions  of  the  Public 
Health  (London)  Act  1891  (g)  premises  in  the  county  as 
a  slaughter-house  or  knacker's  yard. 

(3)  Any  person  contravening  the  provisions  of  this 
section  or  any  of  the  conditions  subject  to  which  his  licence 
shall  have  been  granted  shall  be  liable  on  conviction  to 
a  penalty  of  not  exceeding  fifty  pounds  for  every  such 
offence  and  to  a  further  penalty  of  not  exceeding  fifty 
pounds  for  every  day  during  which  such  offence  shall 
continue  after  conviction  thereof. 

5i.  From  and  after  the  passing  of  this  Act  it  shall  be 
lawful  for  the  council  to  make  vary  and  amend  byelaws  (h) 
with  respect  to  the  mode  of  conveying  the  carcases  of 
dead  horses  through  and  along  pubhc  streets  in  the  county. 

Such  byelaws  shall  be  subject  to  the  provisions  of  the 
MetropoHs  Management  Act  1855  (i)  respecting  the  making 
confirmation  approval  publication  and  evidence  of  byelaws 
but  the  said  provisions  shall  for  the  purposes  of  this  Act  be 
read  and  construed  as  if  the  Local  Government  Board  were 
named  therein  instead  of  one  of  her  Majesty's  Principal 
Secretaries  of  State. 

Enforcement  55.  Subject  to  the  provisions  of  this  Act  the  byelaws 
of  byelaws.    referred  to  in  the  last  preceding  section  of  this  Act  may  be 

in)  See  the  provisions  in  s.  20  of  the  Public  Health  (London)  Act, 
1891  with  reference  to  the  carrying  on  of  the  business  of  a  slaughterer 
of  cattle  or  horses  and  knacker,  ante,  p.  53,  and  the  notes  thereto. 

(h)  The  byelaws  made  by  the  London  Count.y  Council  under  this 
section  were  confirmed  by  the  Local  Government  Board  on  February 
21st,  1905. 

(?■)  See  the  unrepealed  provisions  of  s.  202  of  the  Metropolis 
Management  Act,  1855. 


Power  to 
council  to 
make  bye- 
laws as  to 
conveyance 
of  dead 
horses 
through 
streets. 
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enforced  by  the  council  of  the  metropolitan  borough  in  Appendix, 
which  any  breach  of  any  such  byelaw  shall  be  committed 
and  the  provisions  of  the  said  Metropolis  Management 
Act  1855  {i)  respecting  proceedings  under  any  such  byelaws 
shall  apply  to  such  enforcement  : 

Provided  always  that  the  council  on  it  being  proved  to 
their  satisfaction  that  the  council  of  any  metropolitan 
borough  has  made  default  in  the  enforcement  of  any  such 
byelaw  may  institute  any  proceeding  and  do  any  act  which 
such  council  might  have  instituted  or  done  for  that  purpose 
and  shall  be  entitled  to  recover  from  the  council  of  the 
metropolitan  borough  in  default  all  such  expenses  in  and 
about  the  said  proceeding  or  act  as  the  council  incur  and 
are  not  recovered  from  any  other  person  and  have  not  been 
incurred  in  any  unsuccessful  proceeding. 

56.  The  provisions  of  this  part  of  this  Act  shall  not  This  part  of 
apply  to  the  city  of  London.  Act  not  to 

.-,  (■■  «  r-  app^y 

of  London. 

70.  All  costs  and  expenses  of  the  council  in  the  execution  As  to  pay- 
of  this  Act  (except  so  far  as  they  may  be  otherwise  provided  ments  under 
for  by  this  or  any  other  Act)  shall  be  defrayed  as  pay-  "^^^^ 
ments  for  general  county  purposes  within  the  meaning  of 
the  Local  Government  Act  1888    .    .  . 


THE  LONDON  COUNTY  COUNCIL  (GENEEAL 
POWEES)   ACT,  1904. 

(4  Edw.  7,  c.  ccxLiv.) 

3.  In  this  Act  the  following  words  and  expressions  have  Interpreta- 
the  several  meanings  hereby  assigned  to  them  unless  there  tion. 
be  something  in  the  subject  or  context  repugnant  to  such 
construction  (that  is  to  say)  : 

"  The  council"  means  the  London  County  Council ; 

"  The  county "  means  the  administrative  county  of 
London ; 

"The  corporation"  means  the  mayor  and  commonalty 
and  citizens  of  the  city  of  London  acting  by  the 
mayor  aldermen  and  commons  of  the  city  of  London 
in  common  council  assembled  ; 

"  The  city"  means  the  city  of  London  and  the  liberties 
thereof ; 

"The  Woolwich  Council"  means  the  council  of  the 
metropolitan  borough  of  Woolwich : 


M.P.H. 
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Appendix.  And  the  several  words  and  expressions  to  which  by  the 
Acts  wholly  or  partly  incorporated  herewith  meanings  are 
assigned  have  in  this  Act  the  same  respective  meanings 
unless  there  be  in  the  subject  or  context  something  repug- 
nant to  or  inconsistent  with  such  construction. 

<>  «  o  o  o 


Filthy  dan- 
gerous or 
unwholesome 
articles  to  be 
purified. 


Houses  in- 
fested with 
vermin  to  be 
cleansed. 


Pabt  IV. 
Sanitaey. 

19.  — (1)  Where  on  the  certificate  of  the  medical  officer  of 
health  of  any  sanitary  district  it  appears  to  the  sanitary 
authority  of  that  district  that  any  articles  in  any  house  or 
part  thereof  in  that  district  are  in  such  a  filthy  dangerous 
or  unwholesome  condition  that  health  is  affected  or  endan- 
gered thereby  or  that  the  cleansing  or  purifying  or  destroying 
of  any  such  articles  is  requisite  to  prevent  risk  of  or  to 
check  infectious  disease  the  sanitary  authority  may  cause 
any  such  articles  to  be  at  their  own  expense  cleansed  or 
purified  or  they  may  destroy  the  same. 

(2)  If  any  owner  suffer  any  unnecessary  damage  the 
sanitary  authority  shall  compensate  him  for  the  same  and 
the  sanitary  authority  shall  also  reasonably  compensate  the 
owner  for  any  articles  destroyed. 

20.  — (1)  Where  on  the  certificate  of  the  medical  officer  of 
health  of  any  sanitary  district  it  appears  to  the  sanitary 
authority  of  that  district  that  any  house  or  part  thereof  in 
that  district  is  infested  with  vermin  such  sanitary  authority 
shall  give  notice  in  writing  to  the  owner  or  occupier  of  such 
house  or  part  thereof  requiring  him  within  a  period  to  be 
specified  in  such  notice  to  cleanse  such  house  or  the  portion 
thereof  specified  in  the  notice  and  if  so  required  in  the 
notice  to  remove  the  wall  paper  from  the  walls  of  such 
house  or  the  part  thereof  specified  in  the  notice  and  to  take 
such  other  steps  for  the  purpose  of  destroying  and  removing 
vermin  as  the  case  may  require. 

(2)  If  the  person  to  whom  such  notice  is  given  fails  to 
comply  therewith  within  the  time  therein  specified  he  shall 
be  liable  on  summary  conviction  to  a  fine  not  exceeding  ten 
shillings  for  every  day  during  which  he  makes  default  in 
complying  with  the  requirements  of  such  notice  and  the 
sanitary  authority  may  if  they  think  fit  at  any  time  after 
the  expiration  of  the  period  specified  in  the  notice  them- 
selves do  any  work  required  by  the  notice  to  be  done  and 
all  reasonable  costs  and  expenses  incurred  by  the  sanitary 
authority  in  so  doing  shall  (subject  as  hereinafter  provided) 
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"be  recoverable  summarily  as  a  civil  debt  from  the  person  Appendix, 
making  the  default. 

(3)  Upon  any  proceedings  under  this  section  the  court 
may  inquire  as  to  whether  any  requirement  contained  in 
any  notice  given  or  any  v^ork  done  by  the  sanitary  authority 
was  reasonable  and  as  to  whether  the  costs  and  expenses 
incurred  by  the  sanitary  authority  in  doing  such  work  or 
any  part  thereof  ought  to  be  borne  wholly  or  in  part  by  the 
person  to  whom  the  notice  was  given  and  the  court  may 
make  such  order  concerning  such  costs  and  expenses  or 
their  apportionment  as  appears  to  the  court  to  be  just  and 
equitable  under  the  circumstances  of  the  case. 

21.  Section  59  of  the  Public  Health  (London)  Act  1891  Provision  of 
shall  for  the  purposes  of  the  two  last  preceding  sections  of  nieans  for 
this  Act  extend  and  be  applicable  to  the  provision  of  means  ^^^^  filthy 
for  cleansing  purifying  and  destroying  filthy  dangerous  or  articles  and 
unwholesome  articles  and  for  the  removal  thereof  and  for  houses, 
the  cleansing  of  houses  infested  with  vermin  as  if  the  said 

section  59  were  re-enacted   herein  and   in  terms  made 
applicable  thereto  (Jc). 

22.  If  any  sanitary  convenience  now  or  hereafter  erected  Sanitary 
in  or  accessible  from  any  street  in  any  sanitary  district  shall  authority 
be  so  placed  or  constructed  as  to  be  a  nuisance  or  offensive  "enioval  or^ 
to  public  decency  the  sanitary  authority  of  that  district  by  alteration  of 
notice  in  writing  may  require  the  owner  to  remove  such  sanitary  con- 
convenience  or  otherwise  to  reconstruct  the  same  in  such  a  veniences. 
manner  and  with  such  materials  as  may  be  required  to 

abate  the  nuisance  and  remove  the  offence  against  public 
decency  Any  owner  who  fails  within  a  reasonable  time  to 
comply  with  a  notice  under  this  section  shall  he  liable  on 
summary  conviction  to  a  fine  not  exceeding  five  pounds  and 
to  a  further  fine  not  exceeding  twenty  shillings  for  every 
day  during  which  he  makes  default  in  complying  with  the 
requirements  of  such  notice  after  such  conviction  (Z). 

23.  Where  any  person  shall  have  provided  in  connection  Fixed  ash- 
with  any  building  in  any  sanitary  district  a  movable  ashpit  pits  to  be 
conforming  with  the  requirements  of  any  byelaw  or  order 

made  under  any  statutory  power  or  authority  in  that  behalf  abirashpils 
it  shall  be  lawful  for  the  sanitary  authority  of  that  district  provided, 
by  notice  in  writing  to  require  the  owner  of  such  building 
to  remove  or  fill  up  any  fixed  ashpit  in  or  about  such  building 


{k)  8ee  the  provisions  of  s.  59  of  the  Public  Health  (London)  Act, 
1891,  ante,  p.  142,  and  the  notes  thereto. 

{/)  See  the  provisions  in  s.  44  of  the  Public  Health  (London)  Act, 
1891,  ante,  p.  100,  as  to  the  provision  of  public  conveniences. 
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Power  to 
sanitary 
authorities, 
etc. ,  to  enter. 


Appendix,  and  restore  to  a  good  and  sanitary  condition  the  site  of  such 

  ashpit  within  a  reasonable  period  to  be  prescribed  in  such 

notice  and  if  such  owner  fails  to  comply  therewith  within 
the  period  so  prescribed  he  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  twenty  shillings  and  to  a 
further  fine  not  exceeding  ten  shillings  for  every  day  during 
which  he  makes  default  in  complying  with  such  notice  after 
such  conviction  (m)  : 

Provided  that  the  sanitary  authority  may  if  in  the  cir- 
cumstances of  any  particular  case  they  think  fit  bear  any 
reasonable  costs  and  expenses  or  part  thereof  incurred  in 
executing  work  under  this  section. 

25. — (1)  If  the  sanitary  authority  of  any  sanitary  district 
have  reasonable  cause  to  suppose — - 

(a)  that  any  articles  in  any  house  or  part  thereof  iu  that 
district  are  in  such  a  condition  as  is  described  in 

the  section  of  this  Act  of  which  the  marginal  note 
is  "  Filthy  dangerous  or  unwholesome  articles  to- 
be  purified  " ;  or 

(b)  that  any  house  or  part  thereof  in  that  district  is 

infested  with  vermin 
such  sanitary  authority  may  enter  on  such  house  or  part 
thereof  and  may  inspect  and  examine  the  same  and  any 
articles  therein  for  the  purposes  of  the  sections  of  this 
Act  of  which  the  marginal  notes  are  respectively  ' '  Filthy 
dangerous  or  unwholesome  articles  to  be  purified "  and 
"  Houses  infested  with  vermin  to  be  cleansed." 

(2)  The  sanitary  authority  of  any  sanitary  district  shall 
have  a  right  to  enter  at  all  reasonable  times  any  house 
building  or  premises  or  part  thereof  in  that  district  for  the 
purpose  of  examining  whether  there  is  any  contravention  of 
the  provisions  of  this  Part  of  this  Act  or  any  non-compliance 
with  the  requirements  of  any  notice  given  thereunder 
respectively  (n). 

Enforcement  25.  It  shall  be  the  duty  of  the  sanitary  authority  for  each 
of  this  Part  sanitary  district  to  enforce  within  that  district  the  pro- 
of Act  and  visions  of  this  Part  of  this  Act  and  for  that  purpose  the 
provisions  sanitary  authorities  shall  have  all  the  rights  and  powers 
theret?        and  be  subject  to  all  the  liabilities  and  obligations  conferred 


{m)  The  obligation  to  provide  a  suflBcient  ashpit  is  contained  in  s.  .S7 
of  the  Public  Health  (London)  Act,  1891.  The  London  County  Council 
are  required  to  make  byelaws  with  respect  to  ashpits  by  s.  39  of  that 
Act. 

{n)  See  the  power  of  entry  conferred  by  ss.  10,  40  and  115  of  the 
Public  Health  (London)  Act,  1891,  aiite,  and  the  notes  thereto. 
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or  imposed  upon  them  by  sections  101  115  116  117  118  Appendix. 

119  121  124  125  127  128  133  and  135  of  the  Pubhc  Health   

{London)  Act  1891  and  those  sections  shall  apply  and  have 
effect  in  respect  of  this  Part  of  this  Act  as  if  they  were 
expressly  re-enacted  in  and  in  terms  made  appUcable  to 
this  Part  of  this  Act  (o). 

26.  For  the  purposes  of  this  Part  of  this  Act  unless  the  Interpreta- 
,     ,     ,  1       \     ^       .    ^  tion  m  this 

■context  otherwise  requires —  p^^.^. 

The  expression  "  sanitary  authority  "  means  the  corpora- 
tion in  respect  of  the  city  and  as  port  sanitary  authority 
in  respect  of  so  much  of  the  port  of  London  as  established 
for  the  purposes  of  the  laws  relating  to  the  customs  of 
the  United  Kingdom  as  is  within  the  county  the  over- 
seers of  the  Inner  and  Middle  Temples  in  respect  of 
the  places  known  as  the  Inner  and  Middle  Temples 
respectively  and  as  respects  any  metropolitan  borough 
(except  as  to  any  portion  thereof  which  may  be  within 
the  said  portion  of  the  port  of  London)  the  council  of 
such  borough  ; 

The  expression  "sanitary  district"  means  the  city  or  so 
much  of  the  port  of  London  as  is  within  the  county  or 
the  places  known  as  the  Inner  and  Middle  Temples 
respectively  or  any  metropolitan  borough  (except  as  to 
any  portion  thereof  which  may  be  within  the  said 
portion  of  the  port  of  London) ; 

The  expression  "  house "  includes  schools  and  other 
buildings  in  which  persons  are  employed  and  the 
curtilage  of  a  house  and  any  building  or  house  wholly 
or  partly  erected  under  statutory  authority  but  shall 
not  include  any  premises  being  a  factory  workshop  or 
laundry  to  which  the  Factory  and  Workshop  Act  1901 
applies  or  any  building  belonging  to  any  dock  company 
situate  within  the  dock  premises  and  not  used  wholly 
or  in  part  as  a  dwelling-house  or  stable ; 

The  expression  "owner"  means  the  person  for  the  time 
being  receiving  the  rack-rent  of  the  premises  in  con- 
nection with  which  the  word  is  used  whether  on  his 
own  account  or  as  agent  or  trustee  for  any  other  person 
or  who  would  so  receive  the  same  if  such  premises  were 
let  at  a  rack-rent ; 

The  expression  "  rack-rent  "  means  rent  which  is  not  less 
than  two-thirds  of  the  full  annual  value  of  the  premises 
out  of  which  the  rent  arises  and  the  full  annual  value 
shall  be  taken  to  be  the  annual  rent  which  a  tenant 

(o)  See  the  sections  of  the  Public  Health  (London)  Act,  1891,  here 
referred  to,  ante,  and  the  notes  thereto. 
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Appendix.         might  reasonably  be  expected  taking  one  year  with 
— —  another  to  pay  for  the  premises  if  the  tenant  undertook 

to  pay  all  usual  tenants'  rates  and  taxes  and  tithe 
commutation  rent-charge  (if  any)  and  if  the  landlord 
undertook  to  bear  the  cost  of  the  repairs  and  insurance 
and  the  other  expenses  (if  any)  necessary  to  maintain 
the  premises  in  a  state  to  command  such  rent ; 
The  expression  "  ashpit"  means  any  ashpit  dustbin  ash- 
tub  or  other  receptacle  for  the  deposit  of  ashes  or  refuse 
matter  ; 

The  expression  "sanitary  convenience"  includes  any 
urinal  water-closet  earth-closet  or  privy  and  any 
similar  convenience  (p). 


Part  V. 


Council  may 
cause  cow 
suffering 
from  tuber- 
culosis of 
udder  to  be 
slaughtered. 


Tuberculosis  of  the  Uddee  in  Cows. 

27. — (1)  If  a  veterinary  surgeon  appointed  by  the  council 
for  the  purposes  of  the  Dairies  Cowsheds  and  Milkshops- 
Order  1899  has  reason  to  suspect  on  any  inspection  that 
any  cow  in  any  dairy  farm  or  cowshed  situate  in  the  county 
(elsewhere  than  in  the  city)  is  suffering  from  tuberculosis  of 
the  udder  he  may  cause  such  cow  to  be  removed  from  such 
dairy  farm  or  cowshed. 

(2)  Forthwith  after  such  removal  the  council  shall  either 
agree  in  writing  with  the  owner  of  such  cow  the  full  value 
thereof  at  the  time  of  removal  or  if  they  shall  fail  so  to 
agree  shall  cause  such  value  to  be  ascertained  by  a  valuer 
to  be  appointed  on  the  application  of  the  council  by  the 
Board  of  Agriculture  and  such  valuer  shall  give  to  the 
council  and  to  the  owner  a  certificate  in  writing  of  the  said 
value  (g). 

(3)  As  soon  as  may  be  after  such  value  shall  have  been 
agreed  or  certified  as  aforesaid  the  council  shall  cause  any 
cow  which  may  have  been  so  removed  as  aforesaid  to  be 
slaughtered  and  shall  thereupon  cause  the  carcase  of  such 
cow  to  be  examined  by  a  properly  qualified  and  (if  so 
required  by  the  owner  of  the  cow)  independent  veterinary 
surgeon  who  failing  agreement  between  the  couiacil  and  such 


(p)  See  the  meaning  given  to  the  expressions  "house,"  "owner." 
"rack-rent,"  "ashpit,"  and  "sanitary  convenience"  in  s.  141  of  the 
Public  Health  (London)  Act,  1891,  ante,  p.  291,  and  the  notes  thereto. 

iq)  See  s.  81  of  the  London  County  Council  (General  Powers)  Act, 
1907,  post.  The  "  council"  referred  to  is  the  London  County  Council 
(s.  3,  ante). 
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owner  shall  be  nominated  by  the  president  for  the  time  Appendix 
being  of  the  Eoyal  College  of  Veterinary  Surgeons.  ^ 

(4)  If  on  such  examination  the  veterinary  surgeon  making 
the  same  certifies  that  such  cow  was  not  in  fact  suffering 
from  tuberculosis  of  the  udder  the  council  shall  pay  to  the 
owner  thereof  by  way  of  compensation  and  in  full  satisfaction 
of  all  claims  and  demands  by  the  owner  against  the  council 
a  sum  equal  to  the  value  of  such  cow  as  agreed  or  certified 
in  manner  aforesaid  or  the  sum  of  thirty  pounds  (whichever 
shall  be  the  less)  and  a  further  sum  of  twenty  shillings  and 
shall  also  bear  and  pay  the  reasonable  costs  of  any  indepen- 
dent veterinary  surgeon  and  valuer  employed  for  the  purposes 
of  this  section. 

(5)  If  on  any  such  examination  the  veterinary  surgeon 
making  the  same  shall  certify  that  such  cow  was  in  fact 
suffering  from  tuberculosis  of  the  udder  the  council  shall 
pay  to  the  owner  thereof  by  way  of  compensation  and  in 
full  satisfaction  of  all  claims  and  demands  by  the  owner 
against  the  council  a  sum  equal  to  three-fourths  of  the 
value  of  such  cow  as  agreed  or  certified  in  manner  aforesaid 
or  the  sum  of  twenty-two  pounds  ten  shillings  (whichever 
shall  be  the  less)  and  shall  also  bear  and  pay  one  half  of  the 
reasonable  costs  of  any  independent  veterinary  surgeon  and 
valuer  employed  for  the  purposes  of  this  section  and  the 
remaining  half  of  such  costs  shall  be  borne  and  paid  by  the 
said  owner. 

(6)  The  carcase  of  any  cow  which  has  been  slaughtered 
under  the  provisions  of  this  section  shall  belong  to  the 
council  and  shall  be  buried  or  sold  or  otherwise  disposed  of 
as  the  council  may  direct  and  as  the  condition  of  such 
carcase  and  other  circumstances  may  require  or  admit  and 
any  money  received  by  the  council  on  any  such  sale  shall 
be  carried  by  them  to  the  credit  of  the  special  county 
account  of  the  county  fund. 

(7)  This  section  may  be  carried  into  execution  by  a  com- 
mittee of  the  council  formed  in  accordance  with  the  Fourth 
Schedule  to  the  Diseases  of  Animals  Act  1894  except  that  the 
committee  shall  -consist  wholly  of  members  of  the  council. 

(8)  Any  person  obstructing  a  veterinary  surgeon  or  other 
person  duly  employed  in  the  execution  of  this  section  shall 
be  liable  on  summary  conviction  to  a  fine  not  exceeding  five 
pounds. 

(9)  All  expenses  incurred  by  the  council  in  the  execution 
of  this  Part  of  this  Act  shall  be  defrayed  as  payments  for 
special  county  purposes  within  the  meaning  of  the  Local 
Government  Act  1888. 
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Amending 
Part  IX.  of 
London 
County 
Council 
(General 
Powers)  Act 
1902. 


Appendix.      47.  Notwithstanding  anything  contained  in  the  London 

  County  Council  (General  Powers)  Act  1902  licences  granted 

or  renewed  by  the  council  under  that  Act  to  keep  or  use 
premises  as  common  lodging-houses  shall  expire  on  such 
day  in  every  year  as  the  council  may  fix  notwithstanding 
that  the  period  during  which  any  such  hcence  shall  remain 
valid  may  exceed  one  year  from  the  date  thereof  and  when 
a  licence  is  first  granted  or  renewed  after  the  passing  of  this 
Act  the  council  may  provide  that  the  same  shall  be  valid  for 
a  period  ending  on  or  at  any  time  before  the  day  so  fixed 
which  secondly  occurs  after  the  date  of  the  licence  (r). 

48.  Notwithstanding  anything  contained  in  the  Metro- 
politan Police  Courts  Act  1839  or  in  the  London  County 
Council  (General  Powers)  Act  1902  or  in  any  other  Act  or 
Acts  to  the  contrary  whenever  in  consequence  of  proceedings 
taken  by  a  sanitary  authority  against  any  person  in  respect 
of  any  offence  under  Part  VIII.  (ice-creams)  of  the  said 
London  County  Council  (General  Powers)  Act  1902  a 
pecuniary  penalty  is  inflicted  the  amount  of  such  penalty 
shall  be  payable  and  paid  to  such  sanitary  authority  (9-). 


Fines  under 
Part  VIII.  of 
London 
County 
Council 
(General 
Powers)  Act, 
1902,  to  be 
payable  to 
sanitary 
aiithorities. 

As  to  pay- 
ments under 
this  Act. 


54. — (1)  All  costs  and  expenses  of  the  council  in  the 
execution  of  this  Act  (except  so  far  as  they  may  be  other- 
wise provided  for  by  this  or  any  other  Act)  shall  be  defrayed 
as  payments  for  general  county  purposes  within  the  meaning 
of  the  Local  Government  Act  1888    .    .  . 

(2)  Any  moneys  expended  by  the  council  of  any  metro- 
politan borough  in  the  execution  of  this  Act  (except  so  far 
as  they  may  be  otherwise  provided  for  by  this  Act)  shall  be 
charged  upon  the  general  rate  leviable  within  the  respective 
boroughs  of  the  councils  expending  the  same. 

(3)  Any  moneys  expended  by  the  corporation  in  the 
execution  of  this  Act  as  the  sanitary  authority  of  the  city 
shall  be  paid  out  of  their  consolidated  rate  and  sewers  rate 
or  either  of  such  rates. 

(4)  Any  moneys  expended  by  the  overseers  of  the  Inner 
and  Middle  Temple  respectively  in  the  execution  of  this  Act 
shall  be  defrayed  in  the  same  manner  as  the  expenses  of  the 
execution  of  the  Acts  relating  to  the  relief  of  the  poor  are 
defrayed  in  such  places. 


(r)  See  the  provisions  of  the  London  County  Council  (General 
Powers)  Act,  1902,  as  to  licences  to  keep  or  use  premises  as  common 
lodging-houses,  and  as  to  ice-creams,  which  are  set  out  ante,  pp.  393, 
394. 
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THE  LONDON  COUNTY  COUNCIL  (GENEEAL  . 
POWEES)  ACT,  1907. 

(7  Edw.  7,  c.  CLXxv.) 

o  c-  «  * 

3.-(l)  In  this  Act  the  following  words  and  expressions  Jj^^^f^^'.^^^^g. 
have  the  several  meanings  hereby  assigned  to  them  unless 
there  be  something  in  the  subject  or  context  repugnant  to 
■.such  construction  (that  is  to  say)  : 

"  The  council  "  means  the  London  County  Council : 
"The   county"  means  the   administrative   county  of 
London : 

"  The  corporation  "  means  the  mayor  and  commonalty 
and  citizens  of  the  city  of  London  acting  by  the 
mayor  aldermen  and  commons  of  the  city  of  London 
in  common  council  assembled  : 

"The  medical  officer"  means  the  medical  officer  of 
health  of  the  county  and  includes  any  person  duly 
authorised  to  act  as  deputy  for  or  temporarily  as 
such  medical  officer  of  health  : 

"Dairy"  means  any  farm  farmhouse  cowshed  milk-store 
milk  shop  or  other  place  from  which  milk  is  supplied 
or  in  which  milk  is  kept  for  purposes  of  sale  : 

"  Dairyman  "  means  any  cowkeeper  purveyor  of  milk  or 
occupier  of  a  dairy  : 

"  Sanitary  authority"  means — 

(a)  As  respects  the  city  of  London  the  corporation  : 

(b)  As  respects  any  nietropolitan  borough  the  council 

of  such  borough  : 
"  Daily  penalty  "  means  a  penalty  for  every  day  on  which 

any  offence  is  continued  after  conviction. 
(2)  In  and  for  the  purposes  of  the  several  Parts  of  this 
Act  hereinafter  specified  the  following  words  and  expres- 
sions have  respectively  the  meanings  hereby  assigned  to 
them  unless  there  be  anything  in  the  subject  or  context 
repugnant  to  such  construction  (that  is  to  say) : 

.  •  "  •  ' 

In  Part  XII.  : 

"  Tenement  house  "  means  any  house  occupied  by  any 
person  of  the  working  class  which  is  wholly  or 
partially  let  in  lodgings  or  which  is  occupied  by 
members  of  more  than  one  family  : 
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Appendix.      "Working  class"  has  the  same  meaning  as  in  the 
A°t  1^903  *°  ^^^^  Housing  of  the  Working  Classes- 


Power  to 
take  samples 
of  milk. 


Power  to 
inspect  cows 
and  to  take 
samples  of 
milk. 


Part  IV. 
Milk  Supply  (Tuberculosis). 
-(1)  It  shall  be  lawful 


24.  — (1)  it  shall  be  lawful  for  the  medical  officer  or  any 
person  provided  with  and  if  required  exhibiting  the  autho- 
rity m  writing  of  the  medical  officer  to  take  within  the 
county  for  examination  samples  of  milk  produced  or  sold 
or  intended  for  sale  within  the  county  : 

Provided  that  in  the  exercise  of  the  said  power  at  any 
railway  station  or  railway  premises  the  medical  officer  of 
health  or  the  person  so  authorised  by  him  shall  conform  to 
the  reasonable  requirements  of  the  railway  company  owning 
or  using  such  station  or  premises  so  that  the  working  of  the 
traffic  thereat  may  not  be  obstructed  or  interfered  with. 

(2)  The  council  may  if  in  their  discretion  they  think  fit 
by  resolution  authorise  any  such  sanitary  authority  as  is 
mentioned  in  the  section  of  this  Act  of  which  the  marginal 
note  is  " Interpretation  of  terms"  to  exercise  in  substitution 
for  the  medical  officer  so  much  of  the  powers  of  sub-sec- 
tion (1)  of  this  section  as  to  enable  such  sanitary  authority 
through  their  medical  officer  or  any  person  provided  with 
and  if  required  exhibiting  the  authority  in  writing  of  such 
last-mentioned  medical  officer  to  take  within  their  district 
samples  of  milk  for  examination  by  the  council  and  may  by 
such  resolution  prescribe  the  period  during  which  and  the 
conditions  subject  to  which  such  authorisation  shall  take 
effect.  Provided  that  any  medical  officer  or  other  person 
purporting  to  act  in  pursuance  of  a  resolution  of  the  council 
passed  under  this  sub-section  shall  if  required  before  taking 
any  sample  exhibit  a  copy  of  such  resolution  certified  by 
the  clerk  of  the  council. 

(3)  The  like  powers  as  are  conferred  by  sub-section  (1) 
of  this  section  in  all  respects  may  be  exercised  outside  the 
county  by  the  medical  officer  or  such  authorised  person  if 
he  shall  first  have  obtained  from  a  justice  having  jurisdic- 
tion in  the  place  where  the  sample  is  to  be  taken  an  order 
authorising  the  taking  of  samples  of  the  milk  which  order 
any  such  justice  is  hereby  empowered  to  make. 

25.  — (1)  If  milk  from  a  dairy  situate  within  the  county  is 
being  sold  or  suffered  to  be  sold  or  used  within  the  county 
the  medical  officer  or  any  person  provided  with  and  if 
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officer  may  if  accompanied  by  a  properly  qualified  veteii- 

nary  surgeon  at  all  reasonable  hours  enter  the  dauT  and 

inspect  the  cows  kept  therein  and  if  the  medical  officei  oi 

such  person  has  reason  to  suspect  that  any  cow  m  the 

dairy  is  suffering  from  tuberculosis  of  the  udder  he  may 

require  the  cow  to  be  milked  in  his  presence  and  may  take 

samples  of  the  milk  and  the  milk  from  any  particular  teat 

shall  if  he  so  requires  be  kept  separate  and  separate  samples 

thereof  be  furnished.  .  . 

(2)  If  the  medical  officer  is  of  opinion  that  tuberculosis  is 
caused  or  is  likely  to  be  caused  to  persons  residing  m  the 
county  from  consumption  of  the  milk  supplied  from  a  dairy 
situate  within  the  county  or  from  any  cow  kept  therein  he 
shall  report  thereon  to  the  council  and  his  report  shall  be 
accompanied  by  a  report  to  be  furnished  to  him  by  the 
veterinary  surgeon  and  the  council  may  thereupon  serve  on 
the  dairyman  notice  to  appear  before  them  withm  such 
time  not  less  than  twenty-four  hours  as  may  be  specified  m 
the  notice  to  show  cause  why  an  order  should  not  be  made 
requiring  him  not  to  supply  within  the  county  any  milk 
from  such  dairy  or  any  milk  from  any  specified  cow  or 
cows  in  such  dairy  until  the  order  has  been  withdrawn  by 
the  council. 

(3)  If  the  medical  officer  has  reason  to  believe  that  milk 
from  any  dairy  situate  outside  the  county  from  which  milk 
is  being  sold  or  suffered  to  be  sold  or  used  withm  the 
county  or  from  any  cow  in  any  such  dairy  is  likely  to 
cause  tuberculosis  in  persons  residing  within  the  county 
the  powers  conferred  by  this  section  may  in  all  respects  be 
exercised  in  the  case  o"f  such  dairy  or  cow  Provided  that 
the  medical  officer  or  other  authorised  person  shall  first 
have  obtained  from  a  justice  having  jurisdiction  in  the 
place  where  the  dairy  is  situate  an  order  authorising  such 
entry  and  inspection  which  order  any  such  justice  is  hereby 
empowered  to  make  Provided  also  that  the  medical  officer 
or  such  authorised  person  as  aforesaid  shall  in  all  cases 
where  reasonably  practicable  without  involving  delay  in  the 
exercise  of  the  powers  of  this  section  give  to  the  medical 
officer  of  the  county  in  which  the  dairy  is  situate  previous 
notice  in  writing  of  "his  intention  to  enter  such  dairy  for  the 
purpose  of  inspecting  the  cows  kept  therein. 

(4)  Every  dairyman  and  the  persons  in  his  employment 
shall  render  such  reasonable  assistance  to  the  medical 
officer  or  such  authorised  person  or  veterinary  surgeon  as 
aforesaid  as  may  be  required  by  the  medical  officer  or  such 
person  or  veterinary  surgeon  for  all  or  any  of  the  purposes 
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Appendix,  of  this  section  and  any  person  refusing  such  assistance  or 
obstructing  the  medical  officer  or  such  person  or  veterinary 
surgeon  m  carrying  out  the  purposes  of  this  section  shall  be 
liable  to  a  penalty  not  exceeding  five  pounds. 

(5)  If  in  their  opinion  the  dairyman  fails  to  show  cause 
why  such  an  order  should  not  be  made  as  aforesaid  the 
council  may  make  the  said  order  and  shall  forthwith  serve 
notice  of  the  facts  on  the  Local  Government  Board  and  if 
the  dairy  is  situate  outside  the  county  on  the  county  council 
of  the  administrative  county  and  the  council  of  the  borough 
or  district  in  which  it  is  situate. 

(6)  The  said  order  shall  be  forthwith  withdrawn  on  the 
council  or  the  medical  officer  being  satisfied  that  the  milk 
supply  has  been  changed  or  that  it  is  not  likely  to  cause 
tuberculosis  to  persons  residing  in  the  county. 

(7)  If  any  person  after  any  such  order  has  been  made 
supplies  any  milk  within  the  county  in  contravention  of  the 
order  or  sells  it  for  consumption  therein  he  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds  and  if  the  offence 
continues  to  a  daily  penalty  not  exceeding  forty  shillings. 

(8)  A  dairyman  shall  not  be  hable  to  an  action  for 
breach  of  contract  if  the  breach  be  due  to  an  order  under 
this  section. 

(9)  It  shall  be  lawful  for  the  council  if  they  think  fit  to 
repay  to  any  dairyman  who  shall  have  appeared  before 
them  pursuant  to  any  notice  in  that  behalf  served  on  him 
by  the  council  the  whole  or  any  part  of  the  expenses 
reasonably  incurred  by  such  dairyman  in  attending  for  the 
purpose  of  such  appearance, 

(10)  The  council  shall  simultaneously  with  the  service  on 
any  dairyman  of  a  notice  under  this  section  furnish  to  him 
free  of  charge  a  copy  of  the  report  made  to  the  council  by 
the  medical  officer  in  relation  to  the  dairy  referred  to  in 
such  notice  and  of  the  report  furnished  to  the  medical  officer 
by  the  veterinary  surgeon  who  accompanied  the  medical 
officer  or  such  authorised  person  as  aforesaid  on  the  occasion 
of  his  entry  and  inspection  of  such  dairy  and  where  any 
order  proposed  to  be  made  by  the  council  under  this  section 
relates  to  any  dairy  situate  outside  the  county  the  council 
shall  before  making  such  order  furnish  free  of  charge  to  the 
county  council  of  the  county  in  which  the  dairy  is  situate 
copies  of  the  like  reports  relating  to  such  dairy. 

Appeal.  26.  The  dairyman  may  appeal  against  an  order  of  the 

council  made  under  the  last  preceding  section  or  the  refusal 
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of  the  council  to  withdraw  any  such  order  (a)  if  the  dairy  is  Appendix. 

situate  within  the  county  outside  the  city  of  London  to  the  — - 

metropohtan  pohce  court  of  the  district  within  which  the 

dairy  is  situate  or  (b)  if  the  dairy  is  situate  within  the  said 

city  to  the  lord  mayor  or  an  alderman  of  the  said  city  for 

the  time  being  sitting  at  the  Mansion  House  or  Guildhall 

justice  rooms  in  the  said  city  or  (c)  if  the  dairy  is  situate 

outside  the  county  at  his  option  either  to  a  metropolitan 

police  court  or  to  the  Board  of  Agriculture  and  Fisheries 

who  shall  appoint  an  officer  to  hear  such  appeal  Such 

officer  shall  fix  a  time  and  place  of  hearing  within  the 

county  and  give  notice  thereof  to  the  dairyman  and  the 

clerk  of  the  council  not  less  than  forty- eight  hours  before 

the  hearing    Such  officer  shall  for  the  purposes  of  the 

appeal  have  all  the  powers  of  a  petty  sessional  court. 

The  Board  of  Agriculture  and  Fisheries  may  at  any  stage 
require  payment  to  them  by  the  dairyman  of  such  sum  as 
they  deem  right  to  secure  the  payment  of  any  costs  incurred 
by  the  Board  of  Agriculture  and  Fisheries  in  the  matter  of 
the  appeal. 

The  court  or  the  Board  of  Agriculture  and  Fisheries  as 
the  case  may  be  may  confirm  vary  or  withdraw  the  order 
which  is  the  subject  of  the  appeal  and  may  direct  to  and 
by  whom  the  costs  of  the  appeal  (including  any  sum  paid 
or  payable  to  the  Board  of  Agriculture  and  Fisheries  as 
aforesaid)  are  to  be  paid  but  pending  the  decision  of  the 
appeal  the  order  shall  remain  in  force  unless  previously 
withdrawn  by  the  council. 

27.  If  an  order  is  made  without  due  cause  or  if  the  Compen- 
council   unreasonably  refuse  to  withdraw  the  order  the  sation  to 
dairyman  shall  if  not  himself  in  default  be  entitled  to  clairymea.. 
recover  from  the  council  full  compensation  for  any  damage 
which  he  has  sustained  by  reason  of  the  making  of  the 
order  or  of  the  refusal  of  the  council  to  withdraw  the 
order. 

The  court  or  the  Board  of  Agriculture  and  Fisheries  may 
determine  and  state  whether  an  order  the  subject  of  appeal 
has  been  made  without  due  cause  and  whether  the  council 
have  unreasonably  refused  to  withdraw  the  order  and 
whether  the  dairyman  has  been  in  default. 

Any  dispute  as  to  the  fact  whether  the  order  has  been 
made  or  maintained  without  due  cause  or  as  to  the  fact  of 
default  where  any  such  fact  has  not  been  determined  by 
the  court  or  Board  of  Agriculture  and  Fisheries  or  as  to  the 
act  of  damage  or  as  to  the  amount  of  compensation  shall 
be  determined  in  the  manner  provided  by  section  308  of 
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Appendix,  the  Public  Health  Act  1875  (s)  and  that  section  shall 

  accoi'dingly  apply  and  have  effect  as  if  the  same  were  herein 

re-enacted  and  in  terms  made  applicable  to  any  such  dispute 
as  aforesaid  Provided  that  for  the  purposes  of  the  said 
section  the  council  shall  be  deemed  to  be  the  local  authority 
and  that  in  the  declaration  to  be  made  under  the  provisions 
of  section  180  (10)  of  the  Public  Health  Act  1875  (t)  there 
shall  be  substituted  for  the  reference  to  that  Act  a  reference 
to  this  Act. 


Penalty  for 
selling  milk 
of  diseased 


cows. 


Penalty  on 
failing  to 
isolate 
diseased 


cows. 


Obligation 
to  notify 
cases  of 
tuberculosis. 


Notice  of 
provisions 
of  this  Part 
of  Act. 


28.  Every  person  who  knowingly  sells  or  suffers  to  be 
sold  or  used  for  human  consumption  within  the  county 
the  milk  of  any  cow  which  is  suffering  from  tuberculosis 
of  the  udder  shall  be  liable  to  a  penalty  not  exceeding  ten 
pounds. 

29.  Any  person  the  milk  of  the  cows  in  whose  dairy  is 
sold  or  suffered  to  be  sold  or  used  for  human  consumption 
within  the  county  who  after  becoming  aware  that  any  cow 
in  his  dairy  is  suffering  from  tuberculosis  of  the  udder  keeps 
or  permits  to  be  kept  such  cow  in  any  field  shed  or  other 
premises  along  with  other  cows  in  milk  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds. 

30.  Every  dairyman  who  supplies  milk  within  the  county 
and  has  in  his  dairy  any  cow  affected  with  or  suspected  of 
or  exhibiting  signs  of  tuberculosis  of  the  udder  shall  forth- 
with give  written  notice  of  the  fact  to  the  medical  officer 
stating  his  name  and  address  and  the  situation  of  the  dairy 
or  premises  where  the  cow  is. 

Any  dairyman  failing  to  give  such  notice  as  required 
by  this  section  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings. 

31.  The  council  shall  cause  to  be  given  public  notice 
of  the  effect  of  the  provisions  of  this  Part  of  this  Act  by 
advertisement  in  two  or  more  daily  newspapers  circulating  in 
the  county  and  by  handbills  and  otherwise  in  such  manner 
as  they  think  sufficient  and  this  Part  of  this  Act  shall  come 
into  operation  at  such  time  not  being  less  than  one  month 
after  the  first  publication  of  such  advertisement  as  aforesaid 
as  the  council  may  fix. 


(s)  Section  308  of  the  Public  Health  Act,  1875,  provides  for  the 
payment  of  compensation  in  case  of  damage  by  the  local  authoritj-  and 
in  case  of  dispiite  for  the  determination  of  questions  as  to  the  fact  of 
damage  and  the  amount  of  the  compensation  by  arbitration. 

(t)  Section  180  contains  regulations  as  to  arbitrations  under  that 
Act. 
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32.  Offences  under  this  Part  of  this  Act  may  be  Appendix, 
prosecuted  and  penalties  may  be  recovered  by  the  council 

before  a  petty  sessional  court  having  jurisdiction  in  the  Procedure, 
place  where  the  dairy  is  situate  or  the  offence  is  committed 
and  not  otherwise. 

33.  Any  expenses  incurred  by  the  council  in  the  applica-  As  to 
tion  by  a  veterinary  surgeon  of  the  tuberculin  or  other  expenses, 
reasonable  test  for  the  purpose  of  discovering  tuberculosis  to 

any  cow  whose  milk  is  or  was  recently  being  supplied 
within  the  county  shall  be  defrayed  by  them  as  expenses 
incurred  in  the  execution  of  this  Act  in  accordance  with  the 
provisions  hereinafter  contained  Provided  that  no  such 
test  shall  be  applied  except  with  the  previous  consent  of  the 
owner  of  such  cow. 

34.  The  powers  conferred  upon  the  council  by  this  Part  of  Execution  of 
this  Act  may  be  carried  into  execution  by  a  committee  of  ^^^^  b  ^com 
the  council  formed  in  accordance  with  and  subject  to  the  mittee. 
provisions  of  the  Fourth   Schedule  to  the  Diseases  of 
Animals  Act  1894  except  that  the  committee  shall  consist 

wholly  of  members  of  the  council. 

35.  It  shall  be  lawful  for  the  corporation  or  their  medical  As  to  exer- 
officer  to  exercise  concurrently  with  the  council  or  their  ^^^^  °^ 
medical  officer  within  the  city  of  London  such  of  the  city- 
powers  by  this  Part  of  this  Act  conferred  upon  the  council  of  London, 
or  their  medical  officer  as  the  case  may  be  as  are  exercise- 
able   within   the   said    city   and   the   council   and  the 
corporation  may  enter  into  and  carry  into  effect  agreements 

and  arrangements  with  respect  to  the  exercise  of  such 
powers  as  aforesaid. 

Part  V. 

Cleansing  op  Verminous  Persons  (m). 

36.  — (1)  The  medical  officer  or  any  person  provided  with  Cleansing  of 
and  if  required  exhibiting  the  authority  in  writing  of  the  children 
medical  officer  may  in   any  school   within   the   county  g^j^^Q^^^^j^^j 
provided  or   maintained   by  the   council   as   the   local  their  cloth- 
■education  authority  examine  the  person  and  clothing  of  ing. 

any  child  attending  such  school  and  if  on  examination  the 
medical  officer  or  any  such  authorised  person  as  aforesaid 
shall  be  of  opinion  that  the  person  or  clothing  of  any  such 
child  is  infested  with  vermin  or  is  in  a  foul  or  filthy  condi- 
tion the  medical  officer  may  give  notice  in  writing  to  the 


(it)  See  the  provisions  of  the  Cleansing  of  Persons  Act,  1897,  ante, 
p.  .378. 
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Appendix,  parent  or  guardian  or  other  person  who  is  liable  to  maintain 

  or  has  the  actual  custody  of  such  child  requiring  such 

parent  guardian  or  other  person  to  cleanse  properly  the 
person  and  clothing  of  such  child  within  twenty-four  hours 
after  the  receipt  of  such  notice. 

(2)  If  the  person  to  whom  any  such  notice  as  aforesaid  is 
given  fail  to  comply  therewith  within  the  prescribed  time 
the  medical  officer  or  some  person  provided  with  and  if 
required  exhibiting  the  authority  in  writing  of  the  medical 
officer  may  remove  the  child  referred  to  in  such  notice  from 
any  such  school  and  may  cause  the  person  and  clothing 
of  such  child  to  be  properly  cleansed  in  suitable  premises 
and  with  suitable  appliances  and  if  necessary  for  that  pur- 
pose may  without  any  warrant  other  than  this  Act  convey  to 
such  premises  and  there  detain  such  child  until  such 
cleansing  is  effected. 

37. — (1)  If  the  medical  officer  or  any  person  provided 
with  and  if  required  exhibiting  the  authority  in  writing 
of  the  medical  officer  has  reason  to  suspect  that  the  person 
or  clothing  of  any  inmate  of  any  common  lodging-house 
within  the  county  (elsewhere  than  in  the  city  of  London)  is 
infested  with  vermin  or  is  in  a  foul  and  filthy  condition  the 
medical  officer  or  any  such  authorised  person  may  at  any 
reasonable  hour  enter  any  such  common  lodging-house  and 
may  examine  the  person  and  clothing  of  such  inmate  If  on 
examination  the  medical  officer  or  any  such  authorised  person 
as  aforesaid  shall  be  of  opinion  that  the  person  or  clothing 
of  such  inmate  is  infested  with  vermin  or  is  in  a  foul  and 
filthy  condition  the  medical  officer  or  such  authorised  person 
may  give  to  such  inmate  notice  in  writing  requiring  him 
within  twenty-four  hours  to  submit  his  person  and  clothing 
to  be  cleansed  in  such  suitable  premises  as  may  be  specified 
in  the  notice  and  by  means  of  any  suitable  appliances 
available  thereat  for  that  x^urpose. 

(2)  If  the  inmate  to  whom  any  such  notice  as  aforesaid  is 
given  fail  to  comply  therewith  within  the  prescribed  time 
the  medical  officer  or  some  person  provided  with  and  if 
required  exhibiting  the  authority  in  writing  of  the  medical 
officer  may  cause  the  person  and  clothing  of  the  inmate 
referred  to  in  such  notice  to  be  properly  cleansed  in  suitable 
premises  and  with  suitable  appliances  and  may  for  that 
purpose  enter  any  such  common  lodging-house  as  aforesaid 
and  may  if  necessary  without  any  warrant  other  than  this 
Act  convey  to  any  such  premises  and  there  detain  such 
inmate  until  such  cleansing  is  effected. 


Cleansing  of 
inmates  of 
common 
lodging- 
houses  and 
their  cloth- 
ing. 
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(3)  Any  person  who  shall  prevent  or  obstruct  the  entry  Appendix. 

of  the  medical  officer  or  any  such  authorised  person  as  afore-   

said  into  any  such  common  lodging-house  as  aforesai,d  for 

the  purposes  of  this  section  and  any  inmate  of  any  such 
common  lodging-house  who  shall  refuse  to  permit  the  medical 
officer  or  any  such  authorised  person  as  aforesaid  to  examine 
his  person  or  clothing  or  who  shall  refuse  to  allow  his  per- 
son or  clothing  to  be  cleansed  in  accordance  with  the  provi- 
sions of  this  section  shall  be  liable  on  summary  conviction 
to  a  penalty  not  exceeding  forty  shillings. 

(4)  In  relation  to  any  common  lodging-house  within  the 
city  of  London  and  the  inmates  of  any  such  lodging-house 
the  like  powers  as  are  by  this  section  conferred  upon  the 
medical  officer  and  persons  authorised  by  him  as  aforesaid 
in  relation  to  common  lodging-houses  elsewhere  within  the 
county  and  inmates  of  such  lodging-houses  shall  be  exer- 
ciseable  by  the  medical  officer  of  the  said  city  or  any  person 
provided  with  and  if  required  exhibiting  the  authority  of 
such  medical  officer  and  the  foregoing  sub-sections  of  this 
section  shall  extend  and  apply  accordingly  and  shall  be 
read  and  have  effect  as  if  such  last-mentioned  medical 
officer  and  authorised  persons  had  been  substituted  therein 
for  the  medical  officer  and  persons  authorised  by  him 
and  as  if  the  corporation  had  been  substituted  therein  for 
the  council. 

38.  The  council  and  any  sanitary  authority  may  make  Agreements 
and  carry  into  effect  agreements  and  arrangements  for  or  between 
with  respect  to  the  cleansing  of  the  person  or  clothing  of  g°nitar  ^^^^ 
any  person  under  this  Part  of  this  Act  and  for  the  use  by  authorities 
the  council  for  the  purpose  of  effecting  such  cleansing  of  for  purposes 
any  premises  or  appliances  adapted  for  such  purpose  and  of  ^^^^ 
belonging  to  or  used  by  such  sanitary  authority.  °f 

39.  The  examination  or  cleansing  of  females  under  this  and  cleansing 

Part  of  this  Act  shall  only  be  effected  either  by  a  person  of  females  to 

duly  qualified  as  a  medical  practitioner  or  by  a  female  person     effected  by 

duly  authorised  as  hereinbefore  provided.  medical  prac- 

titioner  or 

50. — (1)  It  shall  be  lawful  for  the  council  to  make  regu-  female  only, 
lations  with  respect  to  the  mode  of  carrying  into  effect  the  Regulations 
provisions  of  this  Part  of  this  Act.  as  to  this 

(2)  No  such  regulations  shall  be  of  any  force  or  effect  ^^^^  °^ 
unless  or  until  the  same  shall  have  been  submitted  to  and 
confirmed  by  the  Local  Government  Board. 

O  O  O  O  <5 

78.  Por  the  purposes  of  section  48  (Provisions  as  to  house  *°  supply 
without  proper  water  supply)  of  the  Public  Health  (London)  tenement " 

M.p.ir.  2  E 
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Appendix.  Act  1891  (x)  a  tenement  house  shall  be  deemed  to  be  a 

  house  without  a   proper  and  sufficient  supply  of  water 

unless  there  shall  be  provided  on  the  storey  or  one  of 
the  storeys  in  which  the  rooms  or  lodgings  in  the  separate 
occupation  of  each  family  occupying  such  house  are  situate 
a  sufficient  provision  for  the  supply  of  water  for  domestic 
purposes : 

Provided  that  with  respect  to  any  building  existing  and 
in  use  as  a  tenement  house  at  the  passing  of  this  Act  this 
section  shall  not  (a)  come  into  operation  until  the  first  day 
of  January  one  thousand  nine  hundred  and  eight  or  (b)  apply 
where  the  only  storey  or  storeys  on  which  a  proper  and 
sufficient  supply  of  water  is  not  provided  is  or  are  a  storey 
or  storeys  (i)  constructed  at  a  height  exceeding  that  to 
which  the  Metropolitan  Water  Board  may  for  the  time  being 
be  required  to  furnish  a  supply  of  water  for  domestic  pur- 
poses and  (ii)  to  which  a  supply  of  water  for  such  purposes- 
is  not  at  the  passing  of  this  Act  being  furnished  by  the  said 
board  by  agreement : 

Provided  also  that  this  section  shall  not  apply  to  any 
tenement  house  in  respect  of  which  it  can  be  shown  that  any 
such  provision  for  the  supply  of  water  as  aforesaid  is  not 
reasonably  necessary. 

Keeper  of  79. — (1)  From  and  after  the  passing  of  this  Act  the  person 
common  licensed  as  the  keeper  of  a  common  lodging-house  in  the 
lodging-house  gQ^j^^y  qj.  gome  proper  and  responsible  substitute  or  deputy 
substitute  to  be  nominated  by  such  person  and  approved  in  writing  by 
reside  the  council  shall  reside  constantly  and  shall  remain  between 

therein.  the  hours  of  nine  of  the  clock  in  the  afternoon  and  six  of 
the  clock  in  the  forenoon  in  such  lodging-house  and  if  there 
shall  not  be  in  constant  residence  in  any  such  lodging-house 
either  the  keeper  thereof  or  some  proper  and  responsible 
substitute  or  deputy  nominated  and  approved  as  aforesaid 
or  if  the  keeper  of  any  such  lodging-house  or  such  substi- 
tute or  deputy  as  aforesaid  shall  not  remain  therein  between 
the  said  hours  the  keeper  of  such  common  lodging-house 
shall  be  liable  on  summary  conviction  to  a  penalty  not 
exceeding  five  pounds  and  to  a  daily  penalty  not  exceeding 
twenty  shillings. 

(2)  It  shall  be  lawful  for  the  council  to  revoke  or  to 
suspend  for  such  period  as  they  may  think  fit  or  to 
refuse  to  renew  any  licence  held  by  any  keeper  of  a  com- 
mon lodging-house  who  shall  be  convicted  of  an  offence 
under  this  section. 


{x)  See  this  section,  ante,  p.  120,  and  the  notes  thereto. 
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80.  Notwithstanding  "anything  contained  in  the  Metro-  Appendix, 
politan  Police  Courts  Act  1839  or  in  any  other  Act  or  Acts   

to  the  contrary  whenever  in  consequence  of  proceedings  Application 
taken  in  respect  of  an  offence  under  this  Act  a  pecuniary  °fj^er  Act 
penalty  is  inflicted  the  amount  of  such  penalty  shall  be 
payable  and  paid  to  the  council. 

81.  Nothing  in  this  Act  shall  prejudice  or  affect  the  Saving  for 
exercise  by  the  council  or  any  officer  of  or  person  autho-  existing 
rised  by  the  council  of  any  powers  under  the  Dairies  gQ^^Jj^  °g 
Cowsheds  and  Milkshops  Orders  1885  and  1899  or  Part  V.  milk. 

of  the  London  County  Cou.ncil  (General  Powers)  Act 
1901  {y). 

0  Q  ^5  0 

86. — (1)  All  costs  and  expenses  of  the  council  in  the  As  to  pay- 
execution  of  this  Act  (except  so  far  as  they  may  be  other-  ments  under 
wise  provided  for  by  this  or  any  other  Act)  shall  be  defrayed 
as  payments  for  general  county  purposes  within  the  meaning 
of  the  Local  Government  Act  1888    .    .  . 

(2)  Any  moneys  expended  by  the  council  of  any  metro- 
politan borough  in  the  execution  of  this  Act  (except  so  far 
as  they  may  be  otherwise  provided  for  by  this  Act)  shall  be 
charged  upon  the  general  rate  leviable  within  the  borough 
of  such  council. 

(3)  Any  moneys  expended  by  the  corporation  in  the 
execution  of  this  Act  shall  be  paid  out  of  their  consolidated 
rate  and  sewers  rate  or  either  of  such  rates. 


iy)  These  provisions  are  set  out  ante,  p.  406. 


2  E  2 
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Appendix.     THE  LONDON  COUNTY  COUNCIL  (GENERAL 
  POWERS)  ACT,  1908. 

(8  Edw.  7,  c.  cvii.) 

«i  O  <)  O  O 

Interpreta-  3.  In  this  Act  the  following  words  and  expressions  have 
tion.  the  several  meanings  hereby  assigned  to  them  unless  there 

is  something  in  the  subject  or  context  repugnant  to  such 
construction  (that  is  to  say) : 

"  The  council"  means  the  London  County  Council : 
"  The  county "  means  the   administrative   county  of 
London : 

"The  corporation"  means  the  mayor  and  commonalty 
and  citizens  of  the  city  of  London  acting  by  the  mayor 
aldermen  and  commons  of  the  city  of  London  in 
common  council  assembled  : 

"  Sanitary  authority  "  means — 

(a)  As  respects  the  city  of  London  and  so  much  of 

the  port  of  London  as  established  for  the  -pur- 
poses of  the  laws  relating  to  the  customs  of  the 
United  Kingdom  as  is  within  the  county  the 
corporation  ; 

(b)  As  respects  the  places  known  as  the  Inner  Temple 

and  the  Middle  Temple  respectively  the  over- 
seers of  such  places  respectively  ;  and 

(c)  As  respects  any  metropolitan  borough  (except  as 

to  any  portion  thereof  which  may  be  within 
the  said  portion  of  the  port  of  London)  the 
council  of  such  borough  ; 
"  Daily  penalty "  means  a  penalty  for  every  day  on 
which  any  offence  is  continued  after  conviction  : 

"Owner"  (except  where  used  in  Part  III.  of  this  Act) 
means  the  person  for  the  time  being  receiving  the 
rack-rent  of  the  premises  in  connection  with  which 
the  word  is  used  whether  on  his  own  account  or  as 
agent  or  trustee  for  any  other  person  or  who  would 
so  receive  the  same  if  such  premises  were  let  at  a 
rack-rent : 

"  Rack-rent "  means  rent  which  is  not  less  than  two- 
thirds  of  the  full  annual  value  of  the  premises  out  of 
which  the  rent  arises  and  the  full  annual  value  shall 
be  taken  to  be  the  annual  rent  which  a  tenant  might 
reasonably  be  expected  taking  one  year  with  another 
to  pay  for  the  premises  if  the  tenant  undertook  to  pay 
all  usual  tenants'  rates  and  taxes  and  the  tithe  com- 
mutation rent-charge  (if  any)  and  if  the  landlord 
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undertook  to  bear  the  cost  of  the  repairs  and  msur-  Appendix, 
ance  and  the  other  expenses  (if  any)  necessary  to 
maintain  the  premises  in  a  state  to  command. such 
rent: 

"Eag  and  bone  dealer"  means  any  person  sellmg  or 
buying  for  the  purpose  of  resale  or  otherwise  dealmg 
in  rags  (other  than  tailors'  or  dressmakers'  cuttings) 
bones  rabbit-skins  fat  or  other  like  articles  : 

"Tenement  house"  means  any  house  occupied  by  any 
person  of  the  working  class  which  is  wholly  or  partially 
let  in  lodgings  or  which  is  occupied  by  members  of 
more  than  one  family  : 

"  Working  class "  has  the  same  meaning  as  in  the 
Schedule  to  the  Housing  of  the  Working  Classes 
Act,  1903. 

o  «  *  *  * 

Part  II. 
Sanitary  Provisions. 

5.  —  (1)  Notwithstanding    anything   contained   in  the  Power  to 
Dairies  Cowsheds  and  Milkshops  Order  of  1885  (z)  or  in  sanitary 
any  subsequent  order  any  sanitary  authority  may  remove  J^jjjjl'^'lrom 
from  the  register  kept  by  them  of  persons  from  time  to  time  ^j.  refuse  to 
carrying  on  in  their  district  the  trade  of  cowkeepers  dairy-  enter  on 
men  or  purveyors  of  milk  or  may  refuse  to  enter  upon  such  register 
register  the  name  of  any  person  carrying  on  or  proposing  names  of 
to  carry  on  the  trade  of  a  dairyman  or  purveyor  of  milk  certain^cir-"^ 
upon  premises  which  are  in  the  opinion  of  such  sanitary  cumstances. 
authority  for  any  reason  unsuitable  for  the  sale  of  milk 
therein    Provided  that  for  the  purposes  of  this  section 
premises  shall  not  be  deemed  to  be  unsuitable  for  the  sale 
of  milk  therein  on  any  ground  inconsistent  with  the  provi- 
sions or  requirements  of  any  order  or  regulation  made 
under  any  enactment   for  the  time  being  ia  force  and 
applicable  to  such  premises. 

(2)  Any  person  who  thinks  himself  aggrieved  by  any 
decision  of  a  sanitary  authority  under  the  provisions  of  this 
section  may  at  any  time  within  twenty-one  days  from  the 

(z)  See  the  Dairies,  Cowsheds  and  Milksliops  Order,  1885,  the 
subsequent  Orders,  and  the  Regulations  made  thereunder.  See  also 
the  provisions  of  the  Public  Health  (London)  Act,  1891,  s.  28, 
as  to  the  making  of  regulations  and  orders  for  dairies,  ante,  p.  73  ; 
s.  71  as  to  the  inspection  of  dairies  and  the  power  to  prohibit  the 
supply  of  milk,  ante,  p.  157  ;  and  of  the  London  County  Council 
(General  Powers)  Act,  1907,  ss.  24  et  seq.,  ante,  p.  410,  and  the  notes 
to  the  said  sections  respectively;  also  s.  6  (4)  of  the  London  Government 
Act,  1899,  as  to  the  duty  of  metropolitan  borough  councils  to  enforce 
byelaws  and  regulations  with  respect  to  dairies  and  milk,  set  out  in 
note  (a),  ante,  p.  75. 
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to  appoint 

health 

visitors. 


As  to  accom- 
modation 
for  cooking 
of  food  in 
tenement 
houses. 


date  of  such  decision  appeal  against  the  same  to  a  court  of 
summary  jurisdiction  and  if  on  any  such  appeal  it  shall 
appear  to  the  court  that  the  premises  of  the  person  appealing 
are  in  all  respects  suitable  for  the  sale  of  milk  therein  the 
court  may  make  an  order  requiring  such  authority  to  enter 
upon  or  restore  in  the  register  the  name  of  such  person, 

6.  — (1)  Any  sanitary  authority  may  on  or  at  any  time 
after  the  first  day  of  January  one  thousand  nine  hundred 
and  nine  appoint  suitable  women  (to  be  known  as  health 
visitors)  for  the  purpose  of  giving  to  persons  advice  as  to 
the  proper  nurture  care  and  management  of  young  children 
and  the  promotion  of  cleanliness  and  discharging  such  other 
duties  (if  any)  as  may  be  assigned  to  them  in  accordance 
with  the  provisions  of  this  section. 

(2)  The  Local  Government  Board  may  make  regulations 
prescribing  the  quahfication  mode  of  appointment  duties 
salary  and  tenure  of  office  of  health  visitors  (a)  appointed 
under  this  section  and  no  appointment  of  a  health  visitor 
shall  be  made  otherwise  than  in  accordance  with  such 
regulations. 

(3)  It  shall  be  lawful  for  the  council  to  pay  out  of  the 
County  Fund  and  charge  to  the  Exchequer  Contribution 
Account  any  sum  or  sums  by  way  of  contribution  towards 
the  salaries  of  any  person  so  appointed  not  exceeding  in  the 
case  of  any  such  person  one  half  of  her  salary. 

7.  If  at  any  time  it  appears  to  any  sanitary  authority 
that  in  any  tenement  house  (b)  within  their  district  sufficient 
and  suitable  accommodation  for  the  cooking  of  food  is  not 
provided  for  the  use  of  each  family  occupying  such  house 
on  the  storey  or  one  of  the  storeys  in  which  are  situate  the 
rooms  or  lodgings  in  the  separate  occupation  of  such  family 
such  sanitary  authority  may  cause  notice  to  be  served  on 
the  owner  of  such  house  requiring  him  within  such  reason- 
able time  as  may  be  specified  in  the  notice  to  provide 
sufficient  and  suitable  accommodation  for  the  purpose 
aforesaid  and  any  owner  failing  to  comply  with  any  such 
requirement  within  the  period  prescribed  in  the  notice 
shall  be  liable  on  summary  conviction  to  a  penalty  not 
exceeding  forty  shillings  and  to  a  daily  penalty  not  exceeding 
twenty  shillings  : 

(a)  See  s.  107  of  the  Public  Health  (London)  Act,  1891,  as  to  the 
appointment  of  sanitary  inspectors. 

Regulations  under  this  section  were  made  by  the  Local  Government 
Board  on  September  4th,  1909. 

(b)  See  the  definition  of  "tenement  house"  in  s.  3,  ante,  p.  421. 

See  also  the  provisions  of  ss.  16 — 19  of  the  London  Count}-  Council 
(General  Powers)  Act,  1909,  as  to  accommodation  for  the  storage  of 
food  in  tenement  houses. 


London  County  Council  (General  Powers)  Act,  1008.  'i2:l 

Provided  that  this  section  shall  not  apply  to  any  tenement  Appendix, 
house  used  or  occupied  as  such  before  the  passing  of  this 
Act. 

8.— (1)   From  and  after  the  passing  of  this  Act  the  Sanitary 
following  provisions  shall  apply  to  any  room  shop  or  other  J'^f'jj^^^^^^^ 
part  of  a  building  within  the  county  in  which  any  article  ^^^^  f^^.  ^^^^ 
whether  solid  or  liquid  intended  or  adapted  for  the  food  of  etc.  of  food 
man  is  sold  or  exposed  for  sale  or  deposited  for  the  purpose  for  human 
of  sale  or  of  preparation  for  sale  or  with  a  view  to  future  sale  :  consumption. 

(a)  No  urinal  water-closet  earth-closet  privy  ashpit  or 

other  like  sanitary  convenience  shall  be  within 
such  room  shop  or  other  part  of  a  building  or  shall 
communicate  therewith  except  through  the  open 
air  or  through  an  intervening  ventilated  space ; 

(b)  No  cistern  for  supplying  water  to  such  room  shop 

or  other  part  of  a  building  shall  be  in  direct 
communication  with  and  directly  discharge  into 
any  such  sanitary  convenience ; 

(c)  No  drain  or  pipe  for  carrying  off  foecal  or  sewage 

matter  shall  have  any  inlet  or  opening  within  such 
room  shop  or  other  part  of  a  building  ;  . 
{d)  No  such  room  shop  or  other  part  of  a  building  shall 
be  used  as  a  sleeping  place  and  so  far  as  may  be 
reasonably  necessary  to  prevent  risk  of  the  infec- 
tion or  contamination  of  any  such  article  as  afore- 
said no  sleeping  place  shall  adjoin  such  room  shop 
or  other  part  of  a  building  and  communicate 
therewith  except  through  the  open  air  or  through 
an  intervening  ventilated  space  ; 

(e)  Eefuse  or  filth  whether  solid  or  liquid  shall  not  be 

deposited  or  allowed  to  accumulate  in  any  such 
room  shop  or  other  part  of  a  building  except  so  far 
as  may  be  reasonably  necessary  for  the  proper 
carrying  on  of  trade  or  business ; 

(f)  Due  cleanhness  shall  be  observed  in  regard  to  such 

room  shop  or  other  part  of  a  building  and  all 
articles  apparatus  and  utensils  therein  and  shall 
be  observed  by  persons  engaged  in  such  room  shop 
or  other  part  of  a  building. 
(2)  If  any  person  occupies  or  lets  or  knowingly  suffers  to 
be  occupied  any  such  room  shop  or  other  part  of  a  building 
wherein  any  of  the  conditions  prohibited  by  this  section 
exist  or  does  or  knowingly  permits  any  act  or  thing  therein 
in  contravention  of  this  section  he  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  for  a  first  offence  twenty 
shillings  and  for  every  subsequent  offence  five  pounds  and 
in  either  case  to  a  daily  penalty  not  exceeding  twenty 
shillings. 
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9.— (1)  The  council  may  make  byelaws  for  regulating  the 
conduct  withm  the  county  (elsewhere  than  in  the  city  of 
London  and  so  much  of  the  port  of  London  as  established 
for  the  purposes  of  the  laws  relating  to  the  customs  of  the 
United  Kmgdom  as  is  within  the  county)  of  the  businesses 
of  a  vendor  of  fried  fish  a  fish-curer  and  a  rag  and  bone 
dealer  (c)  or  any  of  them  and  with  respect  to  the  premises 
m  or  upon  which  any  such  business  is  carried  on  and  the 
apparatus  utensils  and  appliances  used  for  the  purposes  of 
or  in  connection  with  any  such  business. 

(2)  The  provisions  of  section  114  (bytlaws)  of  the  Pubhc 
Health  (London)  Act  1891  (d)  shall  apply  to  all  byelaws 
made  by  the  council  under  this  section. 

(3)  The  corporation  may  make  and  enforce  byelaws  for 
regulating  the  conduct  within  the  city  of  London  of  any 
such  business  as  aforesaid  and  with  respect  to  the  premises 
in  or  upon  which  any  such  business  is  carried  on  and  the 
apparatus  utensils  and  appliances  used  for  the  purposes  of 
or  in  connection  with  any  such  business. 

(4)  The  following  sections  of  the  City  of  London  (Public 
Health)  Act  1902  shall  extend  and  apply  to  and  with  respect, 
to  byelaws  made  under  the  last  preceding  sub-section  of 
this  section  (that  is  to  say) : 

Section   7  (Byelaws  to  be  allowed  by  Local  Government. 
Board) ; 

Section   8  (Penalties  in  byelaws) ; 
Section   9  (Printing  and  sale  of  byelaws) ; 
Section  10  (Proof  of  byelaws) ; 
Section  11  (Eecovery  of  penalties) ; 
Section  12  (Appeal  to  quarter  sessions)  (e). 

(5)  Notwithstanding  anything  contained  in  the  said 
section  114  of  the  Public  Health  (London)  Act  1891  or  in 
the  said  section  7  of  the  City  of  London  (Pubhc  Health) 
Act  1902  or  in  section  184  (confirmation  of  bj'-elaws)  of  the 
Public  Health  Act  1875  applied  by  the  said  sections  respec- 
tively all  byelaws  made  by  the  council  or  the  corporation 
(as  the  case  may  be)  under  this  section  shall  as  regards  any 
business  carried  on  in  any  factory  or  workshop  to  which 
the  Factory  and  Workshop  Act  1901  applies  require  confir- 
mation as  if  the  Secretary  of  State  were  named  in  the  said 
sections  in  addition  to  the  Local  Government  Board. 


(c)  See  the  provisions  in  s.  19  of  the  Public  Health  Act,  1891,  as  to 
offensive  trades,  ante,  p.  47,  and  the  byelaws  made  thereunder  by  the 
London  County  Coimcil. 

(d)  See  s.  114  of  the  Public  Health  (London)  Act,  1891,  ante,  p.  220. 

(e)  See  the  provisions  of  these  sections  of  the  City  of  London 
(Public  Health)  Act,  1902,  set  out  ante,  p.  S90. 


London  County  Council  (General  Powers)  Act,  1908. 
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(6)  Nothing  in  this  section  or  in  any  byelaw  made  there-  Appendix, 
under  shall  be  construed  as  imposing  upon  any  person  any 
obligation  to  alter  any  premises  which  are  at  the  passing  of 
this  Act  used  for  the  business  of  a  vendor  of  fried  fish  or  of 
a  fish  curer  or  any  fittings  or  apparatus  in  any  such  pre- 
mises or  to  place  or  provide  in  any  such  premises  any  new 
fittings  or  apparatus  Provided  that  if  at  any  time  after  the 
passing  of  this  Act  any  alteration  of  any  such  premises  or 
of  any  fittings  or  apparatus  therein  shall  be  effected  or  if 
any  new  fittings  or  apparatus  shall  be  placed  or  provided 
therein  such  alteration  shall  be  carried  out  and  such  new 
fittings  and  apparatus  shall  be  placed  and  provided  in 
conformity  with  the  requirements  of  any  such  byelaw  as 
aforesaid  for  the  time  being  in  force. 

10.  Subject  to  the  provisions  of  this  Act  it  shall  be  the  Enforcement 
duty  of  each  sanitary  authority  to  enforce  within  their  of  this  Part 
district  the  provisions  of  this  Part  of  this  Act  and  all  bye-  ^^J^^^.g""^ 
laws  made  by  the  council  thereunder  and  for  that  purpose 

the  sanitary  authorities  shall  have  all  the  rights  and  powers 
and  be  subject  to  all  the  liabilities  and  obHgations  conferred 
or  imposed  upon  them  by  sections  101  117  118  121  124  125 
126  127  128  133  and  135  of  the  PubHc  Health  (London)  Act 
1891  (/)  and  subject  as  aforesaid  those  sections  shall  apply 
and  have  effect  in  respect  of  this  Part  of  this  Act  as  if  they 
were  expressly  re-enacted  in  and  in  terms  made  applicable 
to  this  Part  of  this  Act. 

11.  The  Local  Government  Board  may  on  the  application  Power  to 
of  the  sanitary  authority  of  the  port  of  Loudon  by  order 

extend  to  so  much  of  the  said  port  as  is  within  the  county  B°ard  to^" 
any  byelaws  made  by  the  council  under  the  section  of  this  extend  bye- 
Act  of  which  the  marginal  note  is  "  Power  to  council  laws  made 
and  corporation  to  make  byelaws  with  respect  to  certain  by  coi\ncil. 
businesses." 

12.  Any  sanitary  authority  or  any  ofBcer  or  person  duly  Power  to 
authorised  by  them  in  that  behalf  shall  have  the  right  to  ^^"|*''*y.>'. 
enter  at  all  reasonable  times  any  house  building  or  premises  etc/toVnter. 
in  the  district  of  such  sanitary  authority  (g)  for  the  purpose 

of  examining  whether  there  is  any  contravention  of  the 
provisions  of  this  Part  of  this  Act  or  of  any  byelaw  made 
thereunder  or  any  non-compliance  with  tbe  requirements  of 
any  notice  given  thereunder  respectively. 

(/)  See  the  provisions  of  these  sections  of  the  Public  Health  (Loudon) 
Act,  1891,  set  out  ante. 

[;/)  See  the  provisions  as  to  power  of  entry  in  ss.  10,  20  (7)  and  115 
of  the  Public  Health  (London)  Act,  1891,  avfe,  and  s.  24  of  the  London 
County  Council  (General  Powers)  Act,  1904,  ante. 
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13.  For  the  purpose  of  complying  with  any  of  the  provi- 
sions of  this  Part  of  this  Act  or  of  any  byelaw  made  there- 
under or  with  the  requirements  of  any  notice  given  under 
any  such  provision  it  shall  be  lawful  for  the  owner  of  any 
house  building  or  premises  not  being  the  occupier  thereof 
notwithstanding  anything  to  the  contrary  contained  in  any 
lease  underlease  or  agreement  of  or  relating  to  such  house 
building  or  premises  or  any  part  thereof  to  enter  such 
house  building  or  premises  or  any  part  thereof  and  carry- 
out  all  such  works  and  do  all  such  things  as  may  be  neces- 
sary to  comply  with  any  such  provision  or  requirement  and 
if  the  occupier  of  such  house  building  or  premises  or  part 
thereof  suffers  damage  by  reason  of  the  negligent  or  improper 
execution  of  such  works  or  of  anything  negligently  or 
improperly  done  by  the  owner  under  the  powers  of  this 
section  such  occupier  may  apply  to  the  petty  sessional  court 
haying  jurisdiction  within  the  district  in  which  the  house 
building  or  premises  is  or  are  situate  and  the  court  may 
after  hearing  the  owner  or  (if  after  being  duly  summoned 
he  shall  fail  to  appear)  in  his  default  make  such  order  for 
compensation  to  be  paid  by  the  owner  as  the  court  may 
deem  just  and  equitable  (h). 

a.  The  provisions  of  section  115  (General  provisions  as 
to  powers  of  entry)  and  section  116  (Penalty  on  obstructing 
execution  of  Act)  of  the  Public  Health  (London)  Act  1891  (i) 
shall  apply  and  have  effect  in  respect  of  this  Part  of  this 
Act  as  if  such  sections  were  expressly  re-enacted  in  and  in 

terms  made  appHcable  to  this  Part  of  this  Act. 

»  «  «  o  a 

75.  Notwithstanding  anything  contained  in  the  Metro- 
politan Police  Courts  Act  1839  or  in  any  other  Act  to  the 
contrary  whenever  in  consequence  of  proceedings  taken  in 
respect  of  an  offence  under  this  Act  or  any  byelaw  made 
thereunder  (other  than  an  offence  under  Part  III.  of  this 
Act)  a  pecuniary  penalty  is  inflicted  the  amount  of  such 
penalty  shall  be  payable  and  paid  if  such  proceedings  are 
taken  by  the  council  to  the  council  and  if  such  proceedings 
are  taken  by  a  sanitary  authority  to  such  sanitary  authority. 

79.— (1)  All  costs  and  expenses  of  the  council  in  the 
execution  of  this  Act  (except  so  far  as  they  may  be  other- 
wise provided  for  by  this  or  any  other  Act)  shall  be  defrayed 
as  payments  for  general  county  purposes  within  the  meaning 
of  the  Local  Government  Act  1888    .  . 


(/i)  Tliis  is  a  new  provision. 

(?)  See  the  provisions  of  ss.  llo  and  110  of  the  Public  Health 
(London)  Act,  1891,  set  out  ante. 


London  County  Council  (General  Powers)  Act,  100!). 


(2)  Any  moneys  expended  by  the  council  of  any  metro-  Appendi: 
politan  borough  in  the  execution  of  this  Act  (except  so  far 

as  they  may  be  otherwise  provided  for  by  this  Act)  shall  be 
paid  out  of  the  general  rate  authorised  to  be  levied  by  such 
■council. 

(3)  Any  moneys  expended  by  the  corporation  in  the 
•execution  of  this  Act  shall  be  paid  out  of  the  general  rate 
authorised  to  be  levied  by  them. 

(4)  Any  moneys  expended  by  the  overseers  of  the  Inner 
.and  Middle  Temples  respectively  in  the  execution  of  this 
Act  shall  be  defrayed  in  the  same  manner  as  the  expenses 
of  the  execution  of  the  Acts  relating  to  the  relief  of  the  poor 
.are  defrayed  in  such  places. 


THE  LONDON  COUNTY  COUNCIL  (GENEEAL 
POWEES)  ACT,  1909. 

(9  Edv^.  7,  c.  cxxx.) 


3.  In  this  Act  unless  there  be  in  the  subject  or  context  Interpreta- 
something  repugnant  thereto  or  inconsistent  therevyith — 
(1)  The  following  words  and  expressions  have  the  several 
meanings  hereby  assigned  to  them  (that  is  to  say) : 
"The  council"  means  the  London  County  Council; 
"The  county"  means  the  administrative  county  of 
London ; 

"  The  corporation"  means  the  mayor  and  commonalty 
and  citizens  of  the  city  of  London  acting  by  the 
mayor  aldermen  and  commons  of  the  city  of  London 
in  common  council  assembled ; 

"  Sanitary  authority  "  means — 

(a)  As  respects  the  city  of  London  the  corporation ; 

(b)  As  respects  the  places  known  as  the  Inner 

Temple  and  the  Middle  Temple  respectively 
the  overseers  of  such  places  respectively ;  and 

(c)  As  respects  any  metropolitan  borough  the  council 

of  such  borough ; 
"Daily  penalty"  means  a  penalty  for  every  day  on 
which  any  offence  is  continued  after  conviction  ; 

"  Owner"  (where  used  in  Part  III.  of  this  Act)  means 
the  person  for  the  time  being  receiving  the  rack-rent 
of  the  premises  in  connexion  with  which  the  word 
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Appendix.  is  used  whether  on  his  own  account  or  as  agent  or 

trustee  for  any  other  person  or  who  would  so  receive 
the  same  if  such  premises  were  let  at  a  rack-rent : 

"  Eack-rent  "  means  rent  which  is  not  less  than  two- 
thirds  of  the  full  annual  value  of  the  premises  out 
of  which  the  rent  arises  and  the  full  annual  value 
shall  be  taken  to  be  the  annual  rent  which  a  tenant 
might  reasonably  be  expected  taking  one  year  with 
another  to  pay  for  the  premises  if  the  tenant  under- 
took to  pay  all  usual  tenants'  rates  and  taxes  and 
the  tithe  commutation  rent-charge  (if  any)  and  if 
the  landlord  undertook  to  bear  the  cost  of  the 
repairs  and  insurance  and  the  other  expenses  (if 
any)  necessary  to  maintain  the  premises  in  a  state 
to  command  such  rent; 

"  Tenement  house  "  means  any  house  occupied  by  any 
person  of  the  working  class  which  is  wholly  or 
partially  let  in  lodgings  or  which  is  occupied  by 
members  of  more  than  one  family ; 

"Working  class"  has  the  same  meaning  as  in  the 
Schedule  to  the  Housing  of  the  Working  Classes 
Act  1903  : 

(2)  The  several  words  and  expressions  to  which  by  the 
Acts  wholly  or  partly  incorporated  herewith 
meanings  are  assigned  have  in  this  Act  the  same 
respective  meanings. 


Paet  III. 

Accommodation  foe  Stoeage  op  Food  (k). 

modati^on*for      16.  If  at  any  time  it  appears  to  any  sanitary  authority 
storage  of      ^^^^      9-1^7  tenement  house  within  their  district  sufficient- 
food  in  tene-  and  suitable  accommodation  for  the  storage  of  food  is  not 
ment  houses,  provided  for  the  use  of  each  family  occupying  such  house 
on  the  storey  or  one  of  the  storeys  in  which  are  situate  the 
rooms  or  lodgings  in  the  separate  occupation  of  such  family 
the  sanitary  authority  may  if  the  provision  of  such  accom- 
modation is  practicable  cause  notice  to  be  served  on  the 
owner  of  such  house  requiring  him  within  such  reasonable 
time  as  may  be  specified  in  the  notice  to  provide  sufficient 
and  suitable  accommodation  for  the  purpose  aforesaid  and 


{k)  See  the  provisions  of  s.  7  of  the  London  County  Council  (General 
Powers)  Act,  1908,  as  to  accommodation  for  the  cooking  of  food  in 
tenement  houses. 


London  Countv  Council  (General  Powers)  Act,  .1909. 
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any  owner  failing  to  comply  with  such  requirement  within  Appendix. 

the  period  prescribed  in  the  notice  shall  be  liable  on  sum-   

mary  conviction  to  a  penalty  not  exceeding  forty  shillings 
and  to  a  daily  penalty  not  exceeding  twenty  shillings  : 

Provided  that  this  section  shall  not  apply  to  any  tenement 
house  used  or  occupied  as  such  before  the  passing  of  this 
Act. 

17.  The  following  sections  of  the  Public  Health  (London)  Application 
Act  1891  shall  apply  and  have  effect  in  respect  of  this  Part 

of  this  Act  as  if  such  sections  were  expressly  re-enacted  in  Public 
a,nd  in  terms  made  applicable  thereto  :  Health 
Section  101  (Proceedings  on  complaint  to  Local  Govern-  ^J'""^!"^^, 

ment  Board  of  default  of  sanitary  autho-  erJorce- 
rity) ;  _  ment  of  this 

Section  112  (Powers  of  port  sanitary  authority  of  Port  of  Part  of  Act. 
Eondon) ; 

Section  115  (General  provisions  as  to  powers  of  entry) ; 
Section  116  (Penalty  on  obstructing  execution  of  Act) ; 
Section  117  (Summary  proceedings  for  offences  expenses 
etc.) ; 

Section  118  (Evidence  by  defendant) ; 

Section  121  (Eecovery  of  expenses  by  sanitary  authority 
from  owner  or  occupier)  ; 

Section  122  (Justice  may  act  though  member  of  sanitary 
authority  or  liable  to  contribute) ; 

Section  124  (Protection  of  sanitary  authority  and  their 
officers  from  personal  liability) ; 

Section  125  (Appeal  to  quarter  sessions)  ; 

Section  127  (Authentication  of  notices  etc.)  ; 

Section  128  (Service  of  notices) ; 

Section  133  (Application  of  Act  to  City)  ; 

Section  185  (Proceedings  on  complaint  to  Local  Govern- 
ment Board  of  default  of  Commissioners 
of  Sewers) : 

And  for  the  purpose  of  enforcing  the  provisions  of  this  Part 
of  this  Act  the  sanitary  authorities  shall  have  all  the  rights 
and  powers  and  be  subject  to  all  the  liabilities  and  obliga- 
tions conferred  or  imposed  upon  them  by  the  said  sections 
or  any  of  them. 

18.  Any  sanitary  authority  or  any  officer  or  person  duly  Power  to 
authorised  by  them  in  that  behalf  shall  have  the  right  to  sanitary 
enter  at  all  reasonable  times  any  tenement  house  in  the  e^c^t^Q^gnter 
district  of  such  sanitary  authority  for  the  purpose  of  ascer- 
taining the  accommodation  (if  any)  provided  for  the  storage 

of  food  in  such  house  or  of  ascertaining  whether  there  is 
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Appendix,  any  contravention  of  the  provisions  of  this  Part  of  this  Act 
or  any  non-compliance  with  the  requirements  of  any  notice 
given  thereunder.  ^ 

Power  to        _  19.  For  the  purpose  of  complying  v^ith  any  of  the  provi- 

enS^nof  ^         ^^'^      ^^'^  ^^^^       requirements  of 

Shstanding  ^^^^^0*1^6  given  under  any  such  provision  it  shall  be  lawful 
provisions  of  Owner  ot  any  tenement  house  not  being  the  occupier 

lease.  thereof  notwithstanding  anything  to  the  contrary  contained 

m  any  lease  underlease  or  agreement  of  or  relating  to  such 
house  or  any  part  thereof  to  enter  such  house  or  any  part 
thereof  and  carry  out  all  such  works  and  do  all  such  things 
as  rnay  be  necessary  to  comply  with  any  such  provision  or 
requirement  and  if  the  occupier  of  such  house  or  part 
thereof  suffers  damage  by  reason  of  the  negligent  or 
improper  execution  of  such  works  or  of  anything  negligently 
or  improperly  done  by  the  owner  under  the  powers  of  this 
section  such  occupier  may  apply  to  the  petty  sessional  court 
having  jurisdiction  within  the  district  in  which  such  house 
is  situate  and  the  court  may  after  hearing  the  owner  or  (if 
after  being  duly  summoned  he  shall  fail  to  appear)  in  his 
default  make  such  order  for  compensation  to  be  paid  by  the 
owner  as  the  court  may  deem  just  and  equitable. 


Power  to 
councils  of 
metropolitan 
boroughs  and 
others  to 
provide 
public  lava- 
tories, etc. 
on  or  near 
boundaries 
of  their 
districts. 


66. — (1)  It  shall  be  lawful  for  the  council  of  any  metro- 
politan borough  on  the  one  hand  and  the  council  of  any 
other  metropolitan  borough  or  the  corporation  or  any  local 
authority  or  authorities  having  jurisdiction  in  any  area  or 
areas  adjoining  the  county  or  any  of  them  on  the  other 
hand  to  enter  into  and  carry  into  effect  agreements  for  and 
with  respect  to  the  provision  construction  or  maintenance 
of  public  lavatories  or  sanitary  conveniences  on  or  in  the 
vicinity  of  the  boundary  of  any  district  or  districts  in  which 
the  parties  to  any  such  agreement  or  any  of  them  respec- 
tively exercise  jurisdiction. 

(2)  For  the  purpose  of  carrying  into  effect  any  such 
agreement  any  such  council  corporation  or  local  authority 
as  aforesaid  being  a  party  to  such  agreement  may  subject 
to  the  terms  thereof  and  notwithstanding  that  the  lavatory 
or  convenience  therein  referred  to  may  be  wholly  or  partly 
outside  their  district  do  all  or  any  of  the  following  things 
(that  is  to  say) : 

(a)  They  may  bear  or  contribute  towards  the  expense  of 
the  provision  construction  or  maintenance  of  any 
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such  lavatory  or  convenience  and  apply  the  like  Appendix, 
funds  and  rates  for  that  purpose  and  exercise  the 
like  powers  of  borrowing  money  upon  the  security 
of  rates  or  otherwise  for  the  purpose  of  such  pro- 
vision and  construction  as  aforesaid  as  are  applic- 
able and  exerciseable  by  them  in  respect  of  public 
lavatories  or  sanitary  conveniences  within  their 
district  : 

(b)  They  may  exercise  the  like  powers  of  regulation 
charging  and  otherwise  with  respect  to  any  such 
lavatory  or  convenience  as  if  the  same  were  situate 
within  their  district. 
(3)  The  enactments  byelaws  and  regulations  relating  to 
public  lavatories   and   sanitary  conveniences  within  the 
respective  districts  of  any  of  the  parties  to  any  such  agree- 
ment shall  to  the  extent  specified  in  such  agreement  apply 
to  any  lavatory  or  convenience  provided  constructed  or 
maintained  under  the  foregoing  provisions  of  this  section. 

67.  Notwithstanding  anything  contained  in  the  Metro-  Application 
politan  Police  Courts  Act  1839  or  in  any  other  Act  to  the  ^^^^^^^^^^^^^^ 
contrary  whenever  in  consequence  of  proceedings  taken  in      ®^    °  " 
respect  of  an  offence  under  this  Act  or  any  byelaw  made 
thereunder  (other  than  an  offence  under  Part  IV.  of  this 
Act)  a  pecuniary  penalty  is  inflicted  the  amount  of  such 
penalty  shall  be  payable  to  the  council  unless  such  pro- 
ceedings are  taken  by  the  council  of  a  metropolitan  borough 
or  other  sanitary  authority  in  which  case  such  penalty  shall 
be  payable  to  the  authority  taking  the  proceedings. 

»  «  c-  c-  <s 


70. — (1)  All  costs  and  expenses  of  the  council  in  the  As  to  pay- 
execution  of  this  Act  (except  so  far  as  they  may  be  other-  under 
wise  provided  for  by  this  or  any  other  Act)  shall  be  defrayed 
as  payments  for  general  county  purposes  within  the  meaning 
of  the  Local  Government  Act  1888  and  subject  as  hereinafter 
provided  the  costs  charges  and  expenses  preliminary  to  and 
of  and  incidental  to  the  preparing  applying  for  obtaining 
and  passing  of  this  Act  shall  be  paid  by  the  council  in  like 
manner : 

(2)  Any  moneys  expended  by  the  council  of  any  metro- 
politan borough  in  the  execution  of  this  Act  (except  so  far 
as  they  may  be  otherwise  provided  for)  shall  be  paid  out  of 
the  general  rate  authorised  to  be  levied  by  such  council. 
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.Appendix.  (3)  Any  moneys  expended  by  the  corporation  in  the 
execution  of  this  Act  shall  be  paid  out  of  the  general  rate 
authorised  to  be  levied  by  them. 

(4)  Any  moneys  expended  by  the  overseers  of  the  Inner 
and  Middle  Temples  respectively  in  the  execution  of  this 
Act  shall  be  defrayed  in  the  same  manner  as  the  expenses 
of  the  execution  of  the  Acts  relating  to  the  relief  of  the  poor 
are  defrayed  in  such  places. 
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A. 

ABATEMENT, 

meaning  of,  23. 

of  proceedings,  none  where  one  of  several  defendants  dies,  228 

ABATEMENT  OF  NUISANCE, 

cost  of,  whether  recoverable  by  landlord  from  tenant,  under 

covenant,  236. 
notice  requiring,  15,  34,  57,  238,  253. 

form  of,  352. 
order  by  justices  for,  27,  64. 
proceedings  in  High  Court  for,  39. 

ABATEMENT  ORDER, 
form  of,  354. 
justices,  by,  27. 

no  appeal  against,  unless  it  requires  execution  of  structural 

works,  29. 
what  is,  25. 

when  to  specify  works  to  be  executed,  25. 

ABSENCE  OF  WATER  FITTINGS.   See  Water  Fittings. 

ACCUMUL.\TION, 
nuisance  from,  3,  10. 
when  not  punishable  as  a  nuisance,  4. 

ACTION 

against  sanitary  authority  to  recover  expenses,  14. 

ADMINISTRATIVE  COUNTY  OF  LONDON, 
"  Loudon"  means,  45,  291. 

ALKALI  ACT,  1863, 

powers  and  duties  of  Board  of  Trade  under,  to  be  transferred  to 
Local  Government  Board,  341. 

ALKALI,  Etc.  WORKS  REGULATION  ACT,  1906, 
provisions  of,  58. 

AMBULANCES, 

Metropolitan  Asylums  Board  may  provide,  168. 
sanitary  authority  may  provide,  168. 
and  pay  exjjense  of,  168. 
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ANCIENT  MILL, 

compensation  for  interference  with,  99. 
sanitary  authority  may  purchase,  99. 

ANIMALS 

in  dairy,  refusing  to  allow  inspection  of,  158. 

penalty  for,  158,  159. 
intended  for  food  of  man,  inspection  of,  110. 
keeping  in  unfit  place,  petty  sessional  court  may  prohibit,  47. 
nuisance  from,  3,  9. 

byelaws  of  sanitary  authority  as  to,  42 — 45. 
unfit  for  food,  may  be  seized  by  medical  officer  or  sanitary 
inspector,  110. 

ANNOYANCE, 

penalty  for  carrying  on  trade,  causing,  to  neighboiirhood,  59,  GO. 
further  penalty,  60. 

ANNUAL  REPORT 

of  district  board,  209. 

medical  officer  of  health,  208. 
sanitary  authority,  208. 
vestry,  209. 

APPEAL 

against  abatement  order,  when  allowable,  30. 
nuisance  order,  29. 
refusal  to  renew  licence,  54. 
none  from  Commissioners  of  Sewers  to  county  council,  89,  97, 
to  county  council —  283. 
against  notice  or  act  of  sanitary  authority,  provisions  as 
to,  278. 

against  orders  and  acts  of  vestries  and  district  boards 
relating  to  works,  350,  351. 
to  be  referred  to  committee,  350. 
powers  of  committee,  350,  351. 
restriction  on  power  to  award  compensation,  351. 
to  quarter  sessions  lies  against  any  order  of  court  of  summary 
jurisdiction,  277. 
except  in  case  of  nuisance  order,  354. 
Or  where  summons  dismissed,  278. 
when  dismissed  or  abandoned,  fine  on  appellant,  29. 

APPEARANCE, 

in  legal  proceedings,  of  county  council  or  sanitary  authority, 
what  Is,  264,  265.  264. 

AQUEDUCT 

included  in  term  "source  of  water  supply,"  293. 

AREA, 

ancient  parliamentary  borough  of  Westminster,  of  the,  199. 
to  underground  room,  190,  191. 
which  are  to  be  boroughs,  198. 
Woolwich,  203,  204. 
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ARTICLE  OF  FOOD, 

unsound,  may  be  seized  by  medical  officer  or  sanitary  inspector, 

110. 

ASHES 

from  manufactories  not  "house  refuse,"  308. 
included  in  term  "  house  refuse,"  292. 

ASHPIT, 

cleansing  of,  by  sanitary  authority,  78. 

notice  by  occupier  to  clean  out,  78. 

penalty  on  sanitary  authority  for  not  cleaning  out,  78. 
infectious  rubbish,  throwing  into,  148. 

disinfection  of  rubbish,  149. 

penalty  for,  148. 
injury  to,  so  as  to  cause  nuisance,  penalty  for,  41. 
meaning  of,  7,  293. 
nuisance  from,  3. 

obligation  to  provide,  in  new  house,  85. 
or  house  rebuilt,  85. 
penalty  for  not  providing,  86. 
to  underground  room,  191. 

ASH-TUB, 

included  in  term  "  ashpit,"  293. 

ASSESSMENTS, 

covenants  in  leases  as  to,  construction  of,  233 — 254. 

ASYLUM 

included  in  term  "  hospital,"  291,  292. 

ATTORNEY-GENERAL, 

sanction  of,  to  proceedings  under  Public  Health  Act,  1875,  39. 

AUTHENTICATION 
of  byelaws,  347,  348. 
notices,  278. 

AUTHORITIES  FOR  EXECUTION  OF  ACT.    See  Execution 
OF  Act. 

B. 

BAILIFF, 

illegal  rate,  not  liable  for  distraining  for,  267. 

BAKEHOUSE, 

Factory  and  Workshop  Acts,  1878,  1883,  relating  to,  69. 
Factory  and  "Workshop  Act,  1901,  provisions  of,  relating  to,  70— 

enforcement  of,  by  sanitary  authority,  69.  72,  90 

meaning  of,  291. 

retail,  72. 
sanitary  authority  may  enter,  69,  70. 
underground,  72. 

prohibition  to  use,  72. 
ventilation  of,  69. 
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BATHS  AND  WASHHOUSES  ACTS, 

borrowins;  money  for  purposes  of,  consent  of  Local  Government 
Board  instead  of  Treasury  to,  341. 

BAY  WINDOW, 

projecting,  is  a  "  building,"  307. 

BEDDING, 

dangerous  infectious  disease,  disinfection  of,  in  case  of,  147. 

notice  by  sanitary  authority  requiring  delivery  of  bedding, 

etc.,  for  destruction,  147. 
penalty  for  not  complying  therewith,  147. 
disinfected,  redelivery  of,  by  sanitary  authority,  147. 
compensation  for  unnecessary  damage,  147. 
recovery  of,  147. 
disinfection  of,  provision  of  means  for,  by  sanitary  authority, 
142,  143. 

BIAS, 

probability  of,  disqualifies  justice  from  acting,  257,  258,  261,  262. 

BIRMINGHAM  IMPROVEMENT  ACT,  1857.   See  Smoke  Con- 
sumption. 

BOARD  OF  AGRICULTURE, 

dairies,  provisions  as  to,  not  to  affect  orders,  etc.  of,  159. 

BOARD  OF  TRADE, 

transfer  to  Local  Government  Board  of  powers,  and  duties  of — 
under  Alkali  Act,  1863,  341. 

Metropolis  Water  Acts,  1852  and  1871,  341. 

BOROUGH  COUNCIL, 

borrowing  powers  of,  147. 

duty  of,  to  enforce  byelaws,  51,  55,  75,  160. 

power  of,  to  register  dairymen,  160. 

BOUNDARY  FENCE, 

owner  of,  liable  to  be  assessed,  319. 

BREEZE, 

included  in  term  "  house  refuse,"  292. 

BRIDGE, 

county,  repairing  to  be  done  by  county,  300. 
landlord's  liability  to  repair,  253. 

ratione  tenurce  not  a  "  parliamentary  tax  "  within  covenant  to 
pay  such,  253. 

BUILDING, 

dwarf  fence  wall  not  a,  305. 

fence  wall  of  a  canal,  qucere  whether  a  public,  305. 
generally,  303. 

high  wall,  qucere  whether  a,  305. 
hoardings  for  advertisements  a,  305. 

held  not  to  be  a  new,  306. 
"  master  "  of,  meaning  of,  292. 
meaning  of,  52,  291. 
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BmLT>mQ— continued. 

not  restricted  to  erection  above  surface  of  street,  307. 
occupier  iincler,  agreement,  310,  311. 
overcrowding,  11. 
platform  not  a,  305. 

portable  theatre  not  a,  307.  ' 
projecting  bay  window  a,  307. 
subterranean,  307. 

temporary  structure  for  storage  not  a,  306. 

vinery  attached  to  a  wall  a,  305. 

what  included  under  term,  291,  303—307. 

BUILDINGS 

included  under  term  "  premises,"  291. 

BURIAL, 

immediate,  when  may  be  ordered  by  justice,  176,  177. 
provisions  as  to,  175 — 180. 

BY  DAY, 

meaning  of,  190. 

BYELAWS 

as  to  cleansing  of  cisterns,  by  sanitary  authority,  123,  124. 
removal  to  hospital  of  infected  persons,  152. 
seamen's  lodging-houses,  183,  184,  372. 

penalty  for  breach  of,  372,  373. 
water-closets — 

by  county  council,  91,  92,  97. 
sanitary  authority,  91. 

enforcement  of,  by  sanitary  authority,  91. 
Ijreach  of,  by  railway  company,  43. 
county  council  to  make,  as  to  offensive  trades,  51. 
failure  on  part  of  .sanitary  authority  to  make,  340. 
for  prevention  of  particular  nuisances — 
by  coiinty  council,  42 — 45. 
sanitary  authority,  42 — 45. 
of  county  council — 

sanitary  authority  may  object  to,  48. 
to  be  subject  to  provisions  of  Public  Health  Act,  1875,  220. 
sanitary  authority  to  be  subject  to  provisions  of  Public 
Health  Act,  1875,  220. 
sanitary  authority  must  observe  and  enforce,  43,  51. 

to  make  and  enforce,  as  to  lodging-houses, 

181. 

BYELAWS  OF  LOCAL  AUTHORITY, 
authentication  and  alteration  of,  346,  347. 
confirmation  of,  by  Local  Government  Board,  347,  348. 
notice  of  intention  to  apply  for,  348. 

copy  of,  clerk  of  local  authority  to  furnish,  348. 
for  inspection  of  ratepayers,  348. 
copy  signed  by  clerk  to  be  evidence,  349. 

penalty  for  breach  of,  may  be  imposed  by  local  authority,  347. 
to  be  printed  and  hung  up  in  office  of  such  authority,  348. 
delivery  of  copies  to  ratepayers,  348,  349. 
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C. 

CANAL, 

meaning  of,  367. 

CANAL  BOATS  ACTS,  1877  and  1884, 

amendment  of  definition  of  canal  boat,  370. 
annual  report  by  Education  Dejjartment,  369. 
application  of  fees  under  this  Act,  366. 

fines,  370. 
autborised  person  may  enter  boat,  363. 
certificate  of  registry,  361. 
illegal  detention  of,  365. 

penalty  for,  365. 
void  by  structural  alterations,  368. 
definition  of  term  "  by  day,"  370. 
education  of  children,  364. 

enforcement  of  Act  by  registration  and  sanitary  authority,  368. 
expenses  of  sanitary  authority,  365. 
extent  of,  367. 

inquiries  and  reports  by  Local  Government  Board,  368. 
lettering  and  numbering,  362,  370. 
on  stern,  363. 

Local  Government  Board  may  make,  revoke  and  vary  regula- 
tions, 362. 
to  be  laid  before  Parliament,  365. 
meaning  of,  367. 

penalty  for  using  canal  boat  in  contravention  of  this  Act,  361, 
power  of  canal  company,  etc.,  to  establish  schools,  366.  368. 

to  make  regulations  as  to  school  certificates,  etc.,  369. 
prevention  of  infectious  disease  (power  of  sanitary  authority), 
recovery  of  penalties,  366.  363. 
registration  authority,  364. 

canal  boat  as  a  dwelling,  361. 
regulations  of  canal  boats  used  as  dwellings,  361. 

CANAL  BRIDGE 

may  be  a  street,  300. 

CATTLE, 

what  included  in  term,  293. 

CEMETERY, 

power  of  company  to  let,  at  a  rack-rent,  316. 

/ 

CESSPOOL, 

cleansing  of,  by  sanitary  authority,  78. 
not  a  sewer,  334. 

notice  by  occupier  to  clean  out,  78. 
nuisance  from,  3. 

penalty  on  sanitary  authority  for  not  cleaning  out,  78. 

CHAPEL 

is  a  house,  302,  314. 
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CHILD, 

cleansing  of  A^enninous  children  under  Children  Act,  1908,  383. 

local  education  authority  may  direct,  383. 
education  of,  in  canal  boats,  364. 
employment  of,  in  workshop,  73. 

notice  of,  to  factory  inspector  by  medical  ofhcer,  73. 
meaning  of,  in  Act,  73. 

Factory  and  Workshop  Act,  1901,  73. 

CHIMNEY 

sending  forth  black  smoke  is  a  nuisance  to  be  dealt  with 
summarily,  62. 
no  defence  that  chimney  properly  constructed,  65. 
nuisance  need  not  be  injurious  to  health,  65. 

CHIMNEY  FLUE 

to  underground  room,  191. 

CHOLERA, 

hospitals  for  reception  of  persons  suffering  from,  174, 175. 

may  be  let  to  Metropolitan  Asylum  managers,  174,  175. 
Public  Health  Acts,  application  of,  as  to,  219. 

CHOLERAIC  DIARRHCEA, 

hospitals  for  reception  of  persons  suffering  from,  174,  175, 
may  be  let  to  metropolitan  asylum  managers,  174,  175. 

CHURCH, 

qucerfi,  whether  included  in  term  "  house,"  302. 
or  premises,  301. 

CINDERS 

included  in  term  "  house  refuse,"  292. 

CISTERN, 

cleansing  of,  byelaws  for,  by  sanitary  authority,  123,  124. 
included  in  term  "  source  of  water  supply,"  293. 
includes  "  water-butt,"  293. 
meaning  of,  7,  126,  293. 
nuisance  from,  3. 

CITY  OF  LONDON, 

application  of  Act  to,  283 — 287. 

county  council  byelaws  not  to  extend  to  city,  283. 

cannot  proceed  in  default  of  Commissioners 
of  Sewers,  283. 
require  Commissioners  of  Sewers  to 
provide   post-mortem  buildings, 

283. 

no  appeal  from  Commissioners  of  Sewers  to  county  council, 
city  means,  387.  89,  97,  283. 

Commissioners  of  Sewers  are  sanitary  authority  in,  for  execution 

of  Act,  196,  197. 
substituted    for    county    council  as 
regards,  49. 

consolidated  rate  substituted  for  county  fund  as  regards,  49. 
dairies  in,  regulations  as  to,  73,  74. 

expenses  of  mayor,  etc.,  in  execution  of,  74. 

mayor,  etc.,  substituted  for  county  council,  74. 
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CITY  OF  LONDON  (PUBLIC  HEALTH)  ACT,  1002, 
Act  to  be  executed  by  common  council,  390. 
appeal  to  quarter  sessions,  392, 

byelaws  to  be  allowed  by  Local  Government  Board,  391. 

corporation  may  make  byelaws  as  to  demolition  of  l)uildings. 

exempting  property  of  Inner  and  Middle  Temples,  392.  39L 

exemption  for  railway  property,  391. 

expenses  of  Act,  392. 

interpretation  of  terms,  390. 

penalties  in  byelaws,  391. 

printing  and  sale  of  byelaws,  392. 

proof  of  byelaws,  392. 

recovery  of  penalties,  392. 

removal  of  house  refuse,  391. 

saving  rights  of  Crown,  392. 

CITY  OF  LONDON  (VARIOUS  POWERS)  ACT,  1900. 
Act  to  be  executed  by  common  council,  387. 
appeal  to  quarter  sessions,  389. 
byelaws  as  to  water-closets,  387,  388. 
expenses  of  execution  of  Act,  388. 
general  provisions  as  to  byelaws,  388. 
interpretation  of  terms,  387. 
penalties  to  be  paid  over  to  the  chamberlain,  389. 
proof  of  byelaws  and  regulations,  388. 
summary  proceedings  for  offences,  expense,  etc.,  389. 

CITY  OF  LONDON  SEWERS  ACT,  1851, 
section  23  of  Act  not  to  affect,  61. 

CITY  POLICE, 

Ijower  to  proceed  in  certain  cases  against  nuisances,  283,  284. 
must  have  warrant  to  enter  dwelling-house,  284. 

or  consent  of  owner,  284. 
recovery  of  expenses  of  police  officer,  283,  284. 

CLEANSING  OF  PERSONS  ACT,  1897, 
meaning  of  local  authority,  379. 

power  to  local  authorities  to  provide  cleansing,  etc.,  378,  379. 

CLEANSING  ORNAMENTAL  WATER, 

cost  of,  under  Nuisances  Removal  Act,  1855,  not  within  land- 
lord's covenant  to  pay  rate.s,  etc.,  234. 

CLINKERS 

in  furnace  of  boilers  to  steam  laundry  not  "  house  refuse,"  308. 
hotel  are  not  "  trade  refuse,"  308. 

CLOSING  ORDER, 

cancelling  of,  by  petty  sessional  court,  25,  26. 
form  of,  354. 

proceedings  for  acting  contrary  to,  28. 

what  is,  25. 

when  to  be  made,  25. 

justice  may  issue,  7. 
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CLOTHING,  ^ 

(.lisinfection  of,  sanitary  authority  must  provide, means  for,  142, 

CO-DEFENDANTS, 

proceedings  against,  228,  229. 
contribution  between,  228. 

COMMENCEMENT  OF  ACT,  341. 

COMMISSIONERS  OF  SEWERS, 

appointed  under  11  &  12  Vict.  c.  clxiii,  204. 
borrowing  powers,  204. 
duties  and  powers,  204. 
complaint  to  Local  Government  Board  on  default  of,  284. 
proceedings  on,  284. 

order  by  Local  Government  Board  limiting  time  for 
performance  of  duty,  284. 
mandamus  to  enforce,  284. 
payment  of  expenses,  284,  285. 
enforcement  of  order  for,  285. 
county  council  cannot  require,  to  provide  post-mortem  build- 
ings, 283. 
proceed  on  default  of,  283. 
default  of,  expenses  of  performing  duty  of,  285. 

certificate  by  Local  Government  Board  of  expenses,  286. 
or  of  loan  required,  286. 

loan  may  be  raised  and  cbarged  on  local  rate,  286. 
expenses  of  execution  of  Act  to  be  paid  out  of  sewer  or  con- 
solidated rate,  204. 
no  appeal  from,  to  county  council,  89,  97,  283. 
on  default  of.  Local  Government  Board  may  appoint  person  to 
perform  duty,  284. 
appointment  and  powers  of  such  person,  284,  285. 
expenses  of  performing  duty,  285. 

may  be  levied  out  of  local  rate,  285. 
disposal  of  surplus,  285. 
powers  of,  transferred  to  common  council,  198,  204,  205,  278, 

283,  284,  286. 

substituted  for  county  council,  as  regards  city  of  London,  49. 
the  sanitary  authority  in  city  of  London,  196,  197. 

COMMISSIONERS  OF  TREASURY, 

appointment  of  ports  in  the  United  Kingdom,  powers  as  to, 
of,  217,  218. 

COMMITTEE 

not  to  raise  money  by  loan  or  rate,  200. 

of  vestry  or  district  board,  provisions  of  Metropolis  Manage- 
ment Acts  as  to,  197,  199. 
sanitary  authority  may  appoint  for  purposes  of  Act,  198. 

powers  of,  198. 
sub-committee,  gwccre,  whether  may  be  appointed  by,  200. 

COMMON  HOSPITAL, 

two  or  more  sanitary  authorities  may  combine  to  provide,  164. 
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COMMON  LAW, 

duty  at,  of  owner,  5,  10. 

COMMON  LODGING  HOUSES, 

Common  Lodgin<r  Houses  Acts  still  in  force  in  metropolitan 

police  district,  186. 
cubicles  in,  188. 

inspection  and  registration  of,  under  Common  Lodging  Houses 

Act,  1853,  187,  188. 
meaning  of,  187,  188. 

within  Common  Lodging  Houses  Acts  not  afiected  by  Act,  181. 

COMMON  LODGING  HOUSES  ACTS. 
See  Common  Lodging  Houses. 

COMPLAINT 

by  sanitary  autliority  must  be  within  six  months,  26. 
individual  may  make,  of  nuisance,  37,  38. 

CONSERVATORS  OF  RIVER, 

towing-path,  defective  condition  of,  liable  for,  273. 

CONSOLIDATED  RATE, 

Commissioners  of  Sewers  expenses  payable  out  of,  204. 
meaning  of,  387. 

substituted  for  county  fund,  as  regards  city  of  London,  49. 
CONSTABLE 

authorised  to  do  necessary  acts  for  executing  nuisance  order,  37. 
and  to  recover  expenses  from  person  in  default,  37. 

recovery  of  expenses,  38. 
powers  of  entry  of,  37,  38. 
power  to  arrest  M'ithout  warrant  person  found  connnitting 
offence  against  byelaws,  43. 

CONTAGIOUS  DISEASES  (ANIMALS)  ACTS,  1878—1886. 
dairies,  provisions  of  Act  as  to  inspection  of,  not  to  affect,  159. 
meaning  of  expressions  in  Diseases  of  Animals  Act,  1894,  160. 

CONTRACTOR, 

agreement  between,  and  borough  council  to  supply  horses,  etc., 
liable  for  negligence  of  himself  or  servants,  267,  269.  81. 
negligence  of  driver  supplied  by,  271. 
not  liable  Ibr  injury  long  alter  works  completed,  267. 

while  acting  under  direction  of  Commis- 
sioners of  Sewers,  266,  267. 

CONTRIBUTION 

between  co-defendants,  229. 
summary  recovery  of,  228. 

CONVICTION, 

bad,  for  duplicity,  115. 
meaning  of,  31. 

CORONER, 

unidentified  bodies  may  be  removed  to  mortuary  by  order  of,  179. 

CORONERS  ACT,  1887, 

coroner's  powers  under,  as  to  post-mortem  examinations,  178. 
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CORPORATION, 

attachment  of  officers  of,  287. 

liable  for  improper  machine  in  washhouse,  268. 

meaning  of,  387. 

sequestration  against,  287. 

CORPSE, 

unlawful  use  of  public  conveyance  for  carrying,  163. 
penalty,  163. 

COSTS, 

distribution  of,  in  case  of  ])roceedings  against  several  persons 

for  nuisance,  228. 
of  execution  of  provisions  relating  to  nuisances,  33. 

sanitary  authority  in  case  of  appeal  from  nuisance  order, 
recovery  of,  33,  34.  29 — 31. 

summary  recovery  of,  225,  226. 

COUNTY  COUNCIL, 

a^jpeal  against  refusal  of,  to  renew  licence,  54. 

to,  against  notice  or  act  of  sanitary  authority,  provision 
as  to,  278. 
appeals  to,  350,351. 

to  be  referred  to  committee,  350. 
appointment  and  powei's  of  committee,  351. 
appearance  of,  in  legal  proceedings,  may  be  by  their  clerk,  264, 

265. 

or  officer  authorised  generally  or  by  special  resolution,  264, 
authorised  to  establish  depot  for  sterilized  milk,  etc.,  76.  265. 
byelaws  of,  51,  52. 

as  to  offensive  trades  for  prevention  of  particular  nuisances, 

enforcement  of,  by  sanitary  authority,  51.  44,  45. 

not  to  extend  to  city,  283. 

proviso  as  to  representation  by  sanitary  authority,  220. 
to  be  subject  to  provisions  of  Public  Health  Act,  1875,  219, 

220. 

cannot  proceed  on  default  of  Commissioners  of  Sewers,  283. 
Commissioners  of  Sewers  cannot  be  required  by,  to  provide 
post-mortem  buildings,  283. 
no  appeal  from,  to,  89,  97,  283. 
substituted  for,  as  regards  city  of  London,  49. 
dead  bodies,  reception  of,  in  mortuaries,  regulations  as  to,  by, 
tines  on  sanitary  authority  to  be  paid  to,  227.  180. 
infectious  diseases,  power  to  make  order  as  to,  140. 
inquests,  places  for,  must  be  provided  by,  179. 

agreement  with  sanitary  authority  as  to  places  for,  179. 
institution  of  proceedings  by,  mode  of,  265. 
liability  of  members  of,  to  b.e  surcharged,  265. 
loan  may  be  raised  by,  with  consent  of  Local  Government 

Board,  202. 
means  London  County  Council,  45,  291. 
mortuaries  for  unidentified  bodies,  may  be  provided  by,  179. 

sanitary  authorities  may  unite  to  provide,  with 
consent  of,  178,  179. 
Tio  action  by,  181. 
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COUNTY  COUNCIL— conimtiecZ. 

no  appeal  to,  from  Conindssioners  of  Sewers,  or  court  of  common 
counci],  89,  97,  278. 
personal  liability  on  members  of,  for  acting  bona  fide  in 
execution  of  Act,  265,  266. 
but  expense  to  be  paid  out  of  rate  applicable  for  pur- 
poses of  Act,  265,  266. 
on  default  of  sanitary  authority  may  institute  proceedings,  201. 
may  be  appointed  by  Local  Government  Board  to  perform  duty 

of  sanitary  authority,  201. 
order  issued  by,  as  to  "infectious  disease,  141. 
power  of,  as  to  care  of  children,  144,  145. 
powers,  additional,  conferred  on,  76,  143. 

and  duties  of  London  School  Board  now  vested  in,  170, 

171. 

^  of  recoveiy  of  expenses  from  sanitary  authority,  202. 
proceedings  against  sanitary  authority  by,  226. 

sanction  of  Local  Government  Board,  when  necessary,  226. 
prosecution  by,  on  default  of  sanitary  authoritj'-,  201. 

expenses  may  be  recovered  from  sanitary  authority,  201. 
in  county  court,  201. 
summary  way,  201. 
sanction  of,  to  establishing  anew  offensive  trade,  48. 
fee  for,  49. 

notice  of  application  for,  48. 
service  of  notices,  etc.,  on,  279. 
when  to  be  deemed  a  sanitary  authority,  59. 
water-closets,  etc.,  byelaws  as  to,  of,  9l". 

COUNTY  COURT, 

demand  not  exceeding  fifty  pounds  i^ecoverable  in,  225,  226. 
expenses  of  prosecution  by  county  council  recoverable  in,  201. 

COUNTY  FUND, 

consolidated  rate  substituted  for,  as  regards  city  of  London,  49. 

COVENANTS 

in  leases  as  to  payment  of  rates,  etc.,  construction  of,  232—254. 

COW-HOUSES, 

licensing  of,  by  county  council,  53. 
penalty  tor  unlicensed  use  of,  53. 
periodical  removal  of  refuse  from,  85. 

public  notice  by  sanitary  authority  requiring,  85. 
fine  on  failure  to  comply  witli,  85. 

COWKEEPER 

included  in  term  "  dairyman,"  293. 

COWSHED 

included  in  term  "dairy,"'  293. 

CUL-DE-SAC, 

may  be  a  "  sti'eet,"  30U. 
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CUMULATIVE  POWERS, 

Act  not  to  interfere  with  legal  or  customary  powers  and  rights, 

288,  289. 

CURTILAGE, 

included  in  terms  "building"  and  "house,"  291. 
piece  of  land  fronting  house  included  in  term,  303. 
premises  within  same,  322,  323. 


D. 

DAIRIES, 

additional  powers  of  sanitary  authorities  as  to,  76. 
byelaws  of  borough  council,  as  to  enforcement  of,  51,  55,  75, 
county  council  as  to,  75.  160. 
cleanliness  of  milk  vessels  used  in,  regulations  as  to,  74. 
county  council  may  enter  to  examine  whether  nuisance  in,  74. 

yjowers  of  county  council,  74. 
general  Acts  relating  to,  not  affected  by  Act,  159. 
infection  of  milk  in,  precautions  against,  74. 
inspection  of  cattle  in,  73. 

in  case  of  dangerous  infectious  disease,  157,  158. 
lighting,  ventilation,  etc.,  of,  73. 
meaning  of,  159. 

orders  and  regulations  for,  73 — 76. 

of  Local  Government  Board,  73 — 76. 

in  city  of  London,  74. 
prohibition  of  supply  of  milk  from,  158. 
registration  of,  73. 

veterinary  inspector's  report  as  to,  158. 
DAIRY, 

infected,  proceedings  in  case  of,  Avhen  to  be  taken,  159. 
inspection  of,  penalty  for  refusing  to  allow,  158. 
liability  of  proprietor  of,  1 59. 
what  included  in  term,  293. 

DAIRYMAN, 

notice  to,  to  appear  before  sanitary  authority,  158. 
power  of  borough  council  to  register,  160. 

prohibited  from  supplying  milk,  not  to  be  liable  for  breach  of 

contract,  161. 
what  included  in  term,  293. 

DANGEROUS  INFECTIOUS  DISEASE, 
ceasing  to  occupy  house,  where,  151. 

penalty  for,  without  disinfection,  150. 
or  notice  to  owner,  151. 

making  ialse  answer  to  owner,  151. 
cleansing  of  premises  to  prevent,  144. 
notice  by  sanitary  authority,  144. 

premises  may  be  entered  by  sanitary  authority  for  purpose 
of  cleansing,  146. 
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DANGEROUS  INFECTIOUS  mSEASE-continued 
cleansing'  of  pienuses  to  mavent— continued. 

temporary  accommodation  for  persons  compelled  to  leave 
house,  145. 

compensation  for  unnecessary  damage  bv  sanitarv 
authority,  145.  J  J 

recovery  of,  145. 
dairies,  inspection  of,'  in  case  of,  157,  158. 

dead  body  of  person  dyinj,'  I'rom,  prohibition  of  retention  of, 
penalty  for  disregarding,  162.  161  162 

hospital,  person  dying  in,  from,  162. 

removal  of  body  for  purposes  of  burial,  162. 
to  mortuary,  162. 

letting  house  where,  149,  150. 

penalty  for  knowingly  letting,  149. 

.  making  false  statements,  150. 

disinfection  of  house  to  satisfaction  of  medical  practitioner 
meaning  of,  136—142.  I49 
provisions  with  regard  to,  142 — 163. 

DAY, 

meaning  of,  33,  293. 

DEAD  BODY, 

immediate  burial  of,  order  of  justice  for,  176,  177. 
liability  to  bury,  at  common  law,  177. 
obstructing  order  of  justice  as  to  removal  of,  177. 

penalty  for,  177. 
of  person  dying  in  hospital,  162. 

only  to  be  removed  for  burial,  162. 

penalty  for  unlawful  removal,  162. 

removal  to  mortuary,  162. 
relieving  officer  must  bury  if  relations  of  deceased  do  not,  177. 
removal  of,  to  mortuary  by  order  of  justice,  176,  177. 

at  cost  of  sanitary  authority,  176. 
medical  certificate,  176. 
retention  of,  unburied,  prohibition  of,  161,  162. 

penalty  for  disregarding,  162. 

in  what  cases  allowed,  162,  177. 

DEDUCTIONS, 

covenants  in  leases  as  to,  construction  of,  232 — 254. 

DEPOSIT, 

nuisance  from,  3,  9. 

when  not  punishable  as  a  nuisance,  4. 

DEPTFORD  CATxLE  MARKET, 

cattle  may  be  slaughtered  at,  without  sanction  of  county  council, 
49. 

county  council  not  authorised  to  make  byelaws  afi'ecting,  49. 
DIRT 

included  in  term  "  street  refuse,"  292. 
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DISCRETION  OF  COURT 

as  to  imposing  line,  where  closing  order  made,  25. 

DISINFECTING  APPARATUS, 

sanitary  authority  may  borrow  for  providing,  206. 

DISINFECTION 

of  bedding,  clothing,  etc.,  sanitary  authority  must  provide 
means  for  142,  143. 

DISQUALIFICATION  OF  JUSTICE.    See  Justice. 

DISTRICT, 

meaning  of,  184,  374. 

nuisance  arising  out  of,  proceedings  in  case  of,  40,  342. 
offensive  trade  nuisance  out  of  district,  56,  343. 
summary  proceedings  must  be  in  court  of  district  where 
nuisance  arose,  40,  342. 

DISTRICT  BOARD, 

annual  report  of,  209. 

borrowing  powers  of,  206 — 208,  372. 

expenses  of  execution  of  Act  payable  out  of  general  rate,  204. 
not  liable  for  scavenger's  neglect,  80. 

superseded  by  metropolitan  borough  council,  207,  351,  365,  367^ 

372,  386- 

DISTRICT  COUNCIL, 

officers,  powers  of  entry  and  inspection  by,  of,  69. 

DISTRICT  FUND  (WOOLWICH), 

expenses  of  local  board  of  health  payable  out  of,  204. 

DITCH, 

nuisance  from,  3. 

offensive,  sanitary  authoritv  must  cause  to  be  cleansed  or 
covered,  98,  330. 
notice  by  sanitary  authority,  98, 99. 
appeal  against,  99. 
penalty  for  not  complying  with,  99. 

"DOMESTIC  PURPOSES," 
meaning  of,  124,  125. 

DRAIN, 

combined  drain,  323—328. 

course  of,  sanitary  authority  may  examine  premises  as  to,  93. 
defective,  9. 

"  drains  generally,"  321—328. 

dumb  well  held  not  to  be  "drain  or  watercourse,"  321. 
excessive  user  of,  properly  constructed,  corporation  not  liable 
for,  269. 

improper  construction  or  repair  of,  97,  98. 
fine  for,  97. 

when  employer  not  liable  for,  97,  98. 
improperly  constructed,  corporation  liable  for,  269. 
injuiy  to,  so  as  to  cause  nuisance,  penalty  for,  41. 
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DRAIN — continued. 

meaning  of,  7,  320—338. 

in  Metropolis  Management  Act,  1855,  7. 
nuisance  from,  3,  8. 

leaking  drain,  9. 
offensive,  sanitary  authority  must  cause  to  be  cleansed  or 
covered,  98. 
notice  by  sanitary  authority,  98,  99. 
appeal  against,  99. 
penalty  for  not  complying  with,  99. 
so-called  "  drain  "  found  to  be  a  "  sewer,"  251. 
under  underground  room,  191. 

DRAINAGE  WORKS, 

expenses  of,  under  Metropolis  Management  Acts,  237. 

tenant  may  deduct,  from  rent,  238. 
under  Metropolis  Management  Act,  1855,  lessee  liable  for, 
under  covenant  to  pay  parliamentary,  etc.  rates,  233. 

DRINKING  FOUNTAINS, 

maintenance  of,  by  sanitary  authority,  125. 

DUNG, 

placing  upon  street  or  footway,  84,  85. 
fine  for,  84,  85. 

DUNG  PIT. 

nuisance  from,  3. 

DUPLICITY, 

conviction  bad  for,  115. 

DUST 

from  manufactories  not  "  house  refuse,"  308. 
included  in  term  "  street  refuse,"  292. 

DUST-BIN, 

articles  improperly  placed  in,  local  authority  not  bound  to 
remove,  308. 

contractor  not  entitled  to  compensation  for  theft  of  same, 
included  in  term  "ashpit,"  293.  308. 

DWELLING-HOUSE, 

house,  prima  facie,  means,  301. 

infectious  disease  in,  occupier  aware  of,  146. 

penalty  for,  146. 
meaning  of  private,  63. 

public  building  in  the  nature  of  hotel  not  a,  303. 
unfit  for  human  habitation,  closing  order  where,  7,  25. 

fine  in  case  of,  25. 

discretion  of  court  as  to  imposing,  28. 
used  also  as  factory,  nuisance  in,  from  overcrowding,  4. 
water  supply  to  new  house  occupied  as,  120. 

sanitary  authority  must  certify  as  to  sufficient  supply,  120. 

proceedings  in  case  of  refusal  of  certificate,  120. 
what  constitutes  a,  303. 
workhouse  held  to  be,  303. 
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E. 

EAETH-CLOSET, 

cleaning  of,  by  sanitary  authority,  78. 

notice  by  occnj^ier  to  clean  out,  78. 

penalty  on  sanitary  authority  for  not  cleaning  out,  78. 
included  in  term  "sanitary  convenience,"  293. 
injury  to,  so  as  to  cause  nuisance,  penalty  for,  41. 
nuisance  from,  3. 

where  water  supply  not  sufficient  for  water-closet,  may  be 
provided,  86. 

EASEMENTS 

included  in  term  "premises,"  291. 

ECCLESIASTICAL  COMMISSIONERS 

not  "  owners  "  of  church  vested  in  them,  313, 

EFFLUVIA 

from  offensive  trade,  sanitary  authority  must  complain  of,  to 

justice,  55,  56. 
penalty  on  person  offending,  56. 

court  may  susjDend  judgment,  56. 
for  carrying  on  trade  causing,  59,  60. 
further  penalty,  60. 
underground  room  must  be  secured  against,  191. 

ELEGIT 

against  sanitary  authority,  274. 

EMPLOYER, 

duty  on,  to  take  proper  precautions  when  engaging  contractor, 
when  not  liable  for  acts  of  workmen,  97,  98.  270. 

ENDEMIC  DISEASE, 
meaning  of,  345. 
must  be  "  formidable,"  346. 
Public  Health  Acts,  application  of,  as  to,  219. 

ENGINEER 

liable  for  trespass  by  contractor  acting  under  his  superinten- 
dence, 267. 

ENGINE  SHED, 

.smoke  nuisance  from,  62. 

EPIDEMIC  DISEASES, 

Local  Government  Board  regulations  as  to,  under  Public  Health 
Act,  1875,  171. 
sanitary  authority  to  execute,  171. 
meaning  of,  345. 
must  be  "  formidable,"  346. 
prevention  of,  171 — 175. 
Public  Health  Acts,  application  of,  as  to,  219. 


M.P.H. 


[  17  ] 


Index. 


EPIDEMIC  REGULATIONS, 

expenses  of  executing,  must  be  repaid  to  sanitary  authority,  175. 

out  of  metropolitan  common  poor  fund,  175. 
Local  Government  Board  regulations  as  to  epidemic  diseases 
under  Public  Health  Act,  1875,  171,  172,  344—346. 

penalty  for  disregarding,  172. 
publication  of,  in  London  Gazette,  346. 
sanitary  authorities  may  combine  to  enforce,  174. 

by  authority  of  Local  Government  Board,  174. 
violating  or  obstructing  execution  of,  penalty  for,  346. 

EQUALISATION  FUND,  203. 

ESTABLISHING  BUSINESS  ANEW, 
meaning  of,  49. 

EVIDENCE 

by  defendant,  or  wife  or  husband,  227. 

EXCHEQUER  CONTRIBUTION  ACCOUNT, 

salaries  of  medical  officer  and  sanitary  inspector  partly  payable 
out  of,  211,  212. 

EXECUTION  OF  ACT, 

authorities  for,  196—217. 
board  of  guardians,  197. 
Commissioners  of  Sewers,  197. 
district  board,  197. 
local  board  of  health,  197. 
overseers,  197. 
vestry  of  the  parish,  197. 
expenses  of,  how  to  be  defrayed,  204 — 206. 
in  case  of  Commissioners  of  Sewers,  204. 
district  board,  204. 
vestry,  204. 

Woolwich  Local  Board  of  Health,  204. 

EXECUTION  OF  WORKS 

to  prevent  recurrence  of  nuisance,  15,  22, 

sanitary  authority  has  discretion  as  to  ordering,  15,  23. 

EXISTING  OFFICERS, 
continuance  of,  339. 

medical  officer  of  health  or  inspector  of  nuisances,  289,  290. 
appointment,  289. 
duties,  289. 

qualification,  289,  290. 

salary,  289,  290. 

tenure  of  office,  289,  290. 
of  Woolwich  Local  Board,  290. 
temporary  provisions  as  to,  289,  290. 

EXPENSES, 

meaning  of,  287.  . 
recovery  of,  by  sanitary  authority  from  owner  or  occupier,  230. 
summary  recovery  of,  225,  226. 
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EXPENSES  OF  EXECUTION  OF  ACT,  ' 
payment  of,  by  sanitary  anthority,  39,  40. 

EXPOSURE 

of  infected  persons  or  articles,  154 — 156. 
penalty  on,  154, 

EXTENT  OF  ACT 
to  London,  282. 

meaning  of  London,  283. 
other  places  than  London,  in  what  cases,  282,  283. 

F. 

FACTORY, 

meaning  of,  in  Factory  and  "Workshop  Act,  1901,  67,  68. 

"  non-textile  factory,"  67. 

"  tenement  factory,"  68. 

"  textile  factory,"  67. 
nuisance  in,  3. 

from  bad  ventilation,  3. 

effluvia  from  drain,  etc.,  3. 
overcrowding,  3. 
sanitary  conveniences,  provision  of,  in,  89. 
subject  to  Factory  and  Workshop  Act,  1901,  nuisance  in,  11, 12. 
used  also  as  a  dwelling-house,  nuisance  from  overcrowding  in,  4. 

FACTORY  AND  WORKSHOP  ACT,  1901, 

definitions  of  "factory"  and  "workshop"  in,  67,  68. 

nuisance  in  factory,  etc.,  not  subject  to,  3. 

provisions  of,  relating  to  cleanliness,  etc.  of  factories,  11,  12. 

bakehouses,  70,  71. 
enforcement  of,  by  sanitary  authority,  69. 
"  separate  factory,"  68. 

FARM 

included  in  term  "  dairy,"  293. 

FARM  HOUSE 

included  in  term  "  dairy,"  293. 

FENCE  WALL, 

canal,  qumre  whether  a  public  building,  305. 
dwarf,  not  a  "  building,"  .305. 

FIERI  FACIAS 

against  sanitary  authority,  274. 

FILTH, 

fields,  nuisance  from,  in,  27. 
included  in  term  "  house  refuse,"  292. 

"  street  refuse,"  292. 
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FILTH — continued. 

removal  of,  by  sanitary  authority,  at  expense  of  owner  or 
occupier,  84. 
disposal  and  sale  by  sanitary  authority,  83. 

application  of  sale  moneys,  83. 
on  requisition  of  sanitary  authority,  83. 

FINE, 

application  of,  227. 

for  non-compliance  with  nuisance  order,  26; 
offences  against  orders  relating  to  dairies,  74. 
wilfully  acting  contrary  to  prohibition  or  closing  order,  26. 
on  appellant  where  appeal  dismissed  or  abandoned,  29. 

person  employed  by  sanitary  authority  for  demanding  fee 

for  removal  of  refuse,  etc.,  78. 
sanitary  authoritj-  to  be  paid  to  county  council,  227. 
recovery  of,  33,  34. 

summary,  225,  226. 
sanitary  authority  liable  to,  for  not  cleansing  streets,  76. 
or  removing  house  refuse,  etc.,  78. 

FIREPLACE 

to  underground  room,  191. 

FOOTWAYS, 

cost  of  flagging,  tenant  liable  for,  under  covenant  to  pay 

rates,  etc.,  233. 
owner  or  occupier  no  longer  bound  to  cleanse,  77. 
sanitary  authority  must  cleanse,  76,  77. 
fine  for  neglect  of  duty,  76. 

FORCIBLE  ENTRY, 

allowable,  in  what  cases,  222. 

FORFEITURES, 
disposal  of,  227. 
summary  recovery  of,  225,  226. 

FORMS, 

form  of  notice  recLuiring  abatement  of  nuisance,  352. 
abatement  order,  354. 
closing  order,  354. 
nuisance  order,  354. 

to  be  executed  by  sanitary  authority,  355.. 
prohibition  order.  No.  1,  354. 

No.  2,  354.  , 

summons,  353. 

warrant  of  justice  for  entry  of  premises,  355. 
in  Third  Schedule  to  Act,  sufficiency  of,  281. 
under  Summary  Jurisdiction  Act,  1879,  281. 

FOULING  WATER, 

notice  by  sanitary  authority  in  respect  of,  131. 
penalty  for,  131. 


[  20  ] 


Index. 


FOUNTAIN  ^ 

included  in  term  "  sovirce  of  water  supply,  293. 

FREEZING  OF  WATER  IN  PIPES, 

litter  to  prevent,  not  to  be  an  offence  by  byelaws,  43. 

FRUIT  PICKING, 

infected  person  prohibited  from,  156. 

FULL  ANNUAL  VALUE, 

gross  value  in  Poor  Rate  Acts,  same  as,  320. 
meaning  of,  320. 

FURNACE 

must  consume  its  own  smoke,  59. 

negligent  user  of,  wliereby  smoke  not  consumed,  penalty  tor, 
"  59, 60. 

not  constructed  to  consume  its  own  smoke,  penalty  for  using, 

59,  60. 


a. 

GAS  WASHINGS, 

action  for  in  High  Court,  129. 

limitation  of  proceedings,  129. 

notice  of  action,  129. 
corruption  of  water  supply  bv,  128 — 131. 

penalty  for,  ]  28—130. 
pollution  of  river  by,  a  common  law  nuisance,  130. 

GENERAL  DISTRICT  RATE  (WOOLWICH), 

expenses  of  local  board  of  health  j)ayable  out  of,  204. 


GENERAL  RATE, 

expenses  of  sewerage  defrayed  out  of,  100. 

the  council  paid  out  of,  205. 

vestry  or  district  board  payable  out  of,  204. 
to  be  assessed  by'borough  council,  100,  205. 
what  is,  204,  205. 

GOATS 

included  in  term  "  cattle,"  293. 


GROSS  VALUE 

in  Poor  Rate  Acts,  same  as  "  full  annual  value"  in  Act,  320. 

GUARDIANS, 

expenses  of,  repaid  out  of  Metropolitan  Common  Poor  Fund, 
liability  of,  167,  170.  169. 


GUTTER, 

nuisance  from,  3. 
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H. 

HEREDITAMENTS 

included  under  term  "premises,"  291. 

HIGH  COURT, 

demand  when  not  recoverable  in,  226. 
order  of,  enforceable  like  judgment,  287. 

Local  Government  Board  may  be  enforced  in,  284,  285. 
proceedings  in,  to  abate  nuisance,  39. 
under  Public  Healtli  Act,  1875,  39. 

HIGH  WALL, 

qucere  whether  a  "  building,"  305. 

HIGHWAY  BOARD, 

clerk  of,  not  liable  for  writing  out  illegal  order,  267. 

HIGHWAY  AND  TURNPIKE  ACTS, 

powers  and  duties  of  Secretary  of  State  under,  transferred  to 
Local  Government  Board,  34L 

HOARDINGS, 

whether  included  in  term  "building."  306. 

HOSPITAL, 

appointment  of  medical  officer  to,  138. 

detention  in,  of  infected  person  without  proj)er  lodging,  153. 

at  cost  of  Metropolitan  Asylum  Managers,  153. 

order  for,  how  executed,  154. 

removal  of  child  to,  153. 

summons  for  resisting,  153. 
discharge  of  child  from,  in  an  infectious  state,  156. 
erection  of,  how  far  may  be  restrained,  163 — 165. 
infected  person  without  proj)er  lodging  may  be  removed  to,  152. 

by  order  of  justice  and  at  cost  of  sanitary  authority,  152. 

byelaws  of  sanitary  authority  as  to  removal  to  hospital,  152. 

olDstructing  execvition  of  order,  152. 
penalty  for,  152. 
local  authority  might  establish,  164. 
meaning  of,  152,  291. 

jpublic,  137. 
includes  metropolitan  asylum,  291,  292. 

workhouse  hospital,  154. 
Metropolitan  Asylum  Managers  may  lease,  for  reception  of 

choleraic  patients,  174,  175. 
nuisance,  how  far  a,  164,  165. 

removal  from,  of  dead  body  of  person  dying  from  infectious 
disease,  162. 

restraining  tlie  use  of  building  as  small-pox,  165. 
sanitary  authority  may  provide,  163. 
or  contract  for  use  of,  163. 
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^^^uadings  and  yards  used  for  business  purposes  not  included 
under  term,  302. 

unless  within  curtilage,  302. 
business  premises  lield  to  be,  301. 
chapel  is  a,  302. 
church,  qiuere,  whether  a,  302. 
coach-house  and  stables  held  to  be  part  of,  303. 
"house  generally,"  301. 
meaning  of,  11,  291. 

not  applicable  to  house  refuse,  301. 
prima  facie  means  dwelling-house,  301. 

provisions  for  cleansing,  142.  xj  „ui, 

toll-house  on  turnpike  road  held  to  be  a,  under  Public  Health 

Act,  1875,  302. 
what  included  tinder  term,  302,  303. 

HOUSE  LET  IN  LODGINGS, 

byelaws  of  sanitary  authority  as  to,  181 — 186. 
cleansing  and  limewashing  of,  181. 
drainage,  cleanliness,  and  ventilation  of,  181. 
infectious  disease,  precautions  as  to,  in,  181. 
inspection  of,  181,  188. 
number  of  persons  who  may  occupy,  181. 
registration  of,  181,  188. 
separation  of  sexes  in,  181. 

HOUSE  OVERCROWDED, 

injurious  or  dangerous  to  health,  3,  11. 

HOUSE  REFUSE, 

clinkers  produced  in  furnaces  to  steam  laundry  not,  308. 

conviction  for  refusing  to  move,  80. 

duty  of  occupier  of  premises  as  to,  79. 

fine  on  unauthorised  person  removing,  83. 

meaning  of,  61,  292,  307—309. 

does  not  include  trade  refuse,  292. 

e.g.,  dust  and  ashes  from  manufactories,  308. 

owner  or  occupier  may  sell  or  give  away  if  scavengers  neglect  to 
remove,  82.  ,    .  ^ 

public  announcement  bv  sanitary  authority  as  to  removal  ot,  79. 

refuse  of  restaurant  held  to  be,  not  "  trade  refuse,  309, 

sanitary  authority  bound  to  remove,  from  hotel  without  pay- 
ment, 309. 

time  and  place  for  depositing,  77. 

HOUSING  OF  WORKING  CLASSES  ACT,  1890, 
inspection  of  district  by  local  authority  under,  2. 

HUSBAND, 

evidence  by,  for  wife  defendant,  227. 


ICE 

included  in  term  "  street  refuse,"  292. 
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ICE  CREAM, 

regulations  as  to  sale  and  manufacture  of,  393. 

ILLEGAL  ACT, 

liability  of  individual  members  of  board  for,  276. 

ILLEGAL  ORDEE, 

clerk  of  highway  board  not  liable  for  writing  out,  267. 
surveyor  personally  liable  for  executing,  267. 

ILLEGAL  RATE, 

bailiffs  not  liable  for  distraining  for,  267. 

IMxAIEDIATE  ABATEMENT  OF  NUISANCE 
order  for,  in  what  cases,  29,  30.  ' 
costs,  30. 

recovery  of,  by  sanitary  authority,  30,  3L 
IMPOSITIONS, 

covenants  in  leases  as  to  payment  of,  construction  of,  233—254. 

IMPROPER  MACHINE 

in  washhouse,  corporation  liable  for,  268. 

IMPROPER  USE 

of  M'ater-closet  or  drain,  41. 

INDIVIDUAL  COMPLAINT, 

any  person  may  complain  of  nuisance,  37,  38. 
court  may  adjourn  hearing  in  case  of,  37. 

or  authorise  constable  to  do  necessary  acts,  37. 

and  recover  expenses  from  person  in  default,  37. 
recovery  of  expenses,  38. 
under  Public  Health  Act,  1875,  38. 

INFECTED  PERSON, 

business  must  not  be  carried  on  by,  156. 
penalty,  156. 

conveyance  of,  sanitary  authority  may  provide  for,  168. 
public  conveyance,  must  nut  be  conveyed  in,  156,  157. 
penalty,  156,  157. 

INFECTIOUS  DISEASE, 

burial  of  person  dying  from,  176.  177. 

expenses  of,  177. 
certificate  by  medical  practitioner  attending  patient,  133,  134. 
in  case  of  inmate  of  hospital  of  Metropolitan  Asylum 
Managers,  134. 

county  council  has  same  power  to  make  orders  as  to,  as  sanitary 
authority,  140. 

dead  body  of  person  dying  of,  justice  may  order  to  be  removed 
to  mortuary,  176,  177. 

or  to  be  buried  immediately,  177. 

cost  of  removal  to  be  borne  by  sanitary  authoritj-,  176. 
epidemic  influenza  dangerous,  141. 
meaning  of,  in  s.  55,  136. 

what  may  be  included  in  term,  136. 
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INFECTIOUS  DISEASE— cont-imted 
uoiification  of,  133 — 141. 

to  medical  otficer  of  health,  133. 
notification  of,  provisions  as  to,  to  what  applicable,  135,  136. 
number  of  diseases  requiring  notification,  may  be  added  to,  by 
order  of  sanitary  authority,  138 — 141. 

operation  of  order,  commencement  of,  139. 

with  approval  of  Local  Government  Board,  139. 
person  without  proper  lod;,'ing  in  case  of,  152. 
plague  as  an,  notification  of,  by  sanitary  authority,  136. 
prevention  of,  142 — 163. 

application  of  special  provisions  to  certain  infections 
diseases,  142. 

in  canal  boats,  363. 
Public  Health  Acts,  application  of,  as  to,  219. 
recovery  of  value  of  clothes  destroyed  in  case  of,  148. 
statutory  notification  by  medical  practitioner  as  to,  137. 
weekly  return  of,  to  county  council,  135. 
wilful  exposure  of  person  suffering  Irom,  155. 
work  given  from  dwelling-house,  etc.,  where,  145,  146. 

penalty  for,  146. 

INFORMATION 

of  nuisances  to  sanitary  authority,  12. 

under  18  &  19  Vict.  c.  21  (now  repealed),  s.  10,  12. 
Public  Health  Act,  1875,  12. 

INN, 

definition  of,  150. 

INNKEEPER, 

admission  of  guests  by,  deemed  to  be  a  letting  for  hire,  149. 

INQUESTS, 

place  for  holding,  county  council  must  provide,  179. 
sanitary  authority  may  borrow  for  providing,  206. 

INQUIRIES 

by  Local  Government  Board,  provisions  in  Public  Health  Act, 
1875,  as  to,  281. 

concerning  public  health  by  Local  Government  Board,  349,  350. 
orders  as  to  costs  of,  349. 
powers  of  inspectors  relating  to,  349,  350. 

INSPECTOR, 

Diseases  of  Animals  Act,  1894,  meaning  in,  of,  160. 
of  Local  Government  Board,  powers  of,  relating  to  public  health 
inquiries,  349,  350. 

INSPECTOR  OF  LOCAL  AUTHORITY, 

meaning  of  term  in  Diseases  of  Animals  Act,  1894,  160. 

INSPECTOR  OF  PRIVY  COUNCIL, 

meaning  of  term  in  Diseases  of  Animals  Act,  1894,  160. 

INTIMATION  NOTICE, 
service,  14,  251. 

signed  by  sanitary  inspector,  251. 
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J. 

JUDGE, 

not  incapable  of  acting,  though  member  of  sanitary  authority, 
or  liable  to  contribute,  256.  250. 
ratepayer,  256. 

JUDGMENT 

against  sanitary  authority,  how  enforceable,  274. 
by^./a.,  274. 
elegit,  274. 

mandamus  to  compel  payment  out  of  rates,  274. 
order  of  High  Court  enforceable  as,  287, 

JURY, 

unsound  food,  in  prosecution  with  regai-d  to,  defendant  entitled 
to,  117,  118. 

JUSTICE, 

application  to,  for  order  to  enter  premises,  224. 
disqualification  of,  by  reason  of  interest,  256 — 264. 
what  amounts  to  interest,  256 — 264. 
need  not  be  pecuniary,  257. 
probability  of  bias,  257,  258,  261,  262. 
very  slight  pecuniary  interest  sufficient  to  disqualify, 
waiver  of  objection,  264.  257. 
Justices  of  Peace  Act,  1 867,  provisions  of,  263. 
not  incapable  of  acting,  though  member  of  sanitary  authority, 
or  liable  to  contribute,  256.  256. 
ratepayer,  256. 
order  by,  to  abate  nuisance,  27. 
where,  a  member  of  town  council,  259. 

JUSTICES  OF  PEACE  ACT,  1867, 

disqualification  of  justices,  provisions  as  to,  in,  263. 


K. 

KNACKER, 

meaning  of,  293. 

KNACKER'S  YARD, 

byelaws  of  borough  council  as  lo  enforcement  of,  51,  55,  75, 160. 
meaning  of,  293. 

sanitary  authority  may  enter,  to  examine  if  contravention  of  Act, 

54. 

L. 

LAND 

included  under  term  "  premises,"  301. 
injunction  to  restrain  letting  of,  to  gipsies,  etc.,  190. 
let  for  dwelling-houses  not  to  be  used  for  small-pox  hospital, 
meaning  of,  in  Interpretation  Act,  1889,  301.    .  166. 
sanitary  authority  may  acquire  and  hold,  without  licence  in 
mortmain,  198. 
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LANDING  PLACES, 

Metropolitan  Asylums  Board  must  maintain,  168. 

may  use  for  embarkation  and  landing  of  persons  to  and 
from  hospitals,  168,  169. 

LANDLORD, 

action  by,  to  replace  bay  window,  248. 

liability  of,  for  nuisance,  where  tenant  covenants  to  repair,  19. 
meaning  of,  185. 
mesne,  311. 

tenant's  right  to  recover  from,  231. 

LANDLORD  AND  TENANT, 
contract  between,  34,  35. 

not  affected  by  provisions  as  to  liability  of  occupier  tor 
expenses,  230. 

covenants  between,  as  to  payment  of  rates,  etc.,  construction 

of,  232—254. 
liabilities  of,  in  respect  of  costs  and  expenses,  15. 

nuisances,  17 — 24. 

LAVATORY, 

injunction  to  restrain  erection  of,  in  park,  102. 
meaning  of,  101. 

LEASE, 

covenant  in,  to  pay  rent  clear  of  deductions  for  rates,  etc.,  235, 

236,  238,  246,  248. 
"substantially  and  effectually  repair,  uphold, 
and  maintain  "  premises,  248. 

LEGAL  PROCEEDINGS, 

appearance  in,  of  county  council  or  sanitary  authoiity,  264,  265. 
institution  and  carrying  on  of,  by  county  council  or  sanitary 

authority,  mode  of,  264,  265. 
powers  of  entry  of  sanitary  authority,  provisions  as  to,  221—224. 
incase  of  overcrowding,  222. 

what  cases,  221. 
person  claiming  right  to  enter  premises  must  i)roduce 
written  authority,  221. 
forcible  entry,  in  what  cases  allowable,  222. 
refusing  admittance  to  persons  authorised  to  enter  pre- 
mises, 221. 
penalty  for,  221. 
wari-aut  of  justice  for,  222. 

obstructing  execution  of,  penalty  for,  222. 
entry,  222. 

duration  of,  222. 

LESSEE, 

as  owner,  309. 

"  dangerous  structure  notice,"  from  county  council  to,  248. 
to  pay  and  discharge  land-tax,  etc.,  233 — 247. 
when  liable  for  nuisance,  17,  18. 
where  liable,  234,  235. 
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LESSOR, 

infections  disease,  notice  of,  to,  150. 

letting,'  Ixouse  where  dangerous  infectious  disease,  149,  150. 
penalty  for  knowingly  letting,  149. 

making  false  statements,  150. 
to  pay  "all  rates  and  taxes  chargeable  in  respect  of  the  demised 

premises,"  254, 
wlieu  liable  for  nuisance,  17,  18. 

LEWISHAM  DISTRICT, 

apportionment  of  certain  expenses  loetween  Penge  and  remainder 
of,  282.  ° 

LICENCE 

to  use  slaughter-house  or  cow-house,  53,  54. 
exjoiration  of,  53. 
notice  of  application  for,  53. 
renewal  of,  53, 54. 
meaning  of,  55. 
objection  to,  55. 
refusal  to  renew,  54, 
appeal,  54. 

LICENCE  IN  MORTMAIN, 

sanitary  authority  may  acquire  and  hold  land  without,  198. 

LIMEWASHING 

of  workshops,  66,  67. 

notice  by  sanitary  authority  requiring,  66. 
penalty  for  failing  to  comply  with,  66. 

farther,  66,  67. 
recoveiy  of  expenses,  67. 

LITTER, 

in  street  to  prevent  mnse,  etc.,  not  to  be  an  offence  by  bye- 
laws,  43. 

LOCAL  AUTHORITY, 

action  by  owner  to  recover  costs  from,  252. 
compensation  for  injuries  to  workmen  by,  272. 
contract  idtra  vires  does  not  render  members  of,  personally 
liable,  275. 

contractor  may  sue,  on  contract,  and  need  not  proceed  in  equity 

or  by  mandamus,  275. 
dairies,  provisions  of  Act  as  to,  not  to  afi'ect  orders,  etc.  of,  159. 
discretion  of,  148. 
duty  of,  57. 

enforcing  judgment  against,  274. 

expenses  for  work  done  recoverable  from,  251. 

for  purposes  of  Contagious  Diseases  (Animals)  Acts,  159. 

meaning  of,  159. 
liability  of,  for  negligence,  267,  268. 

contractor,  269,  270. 
the  same  as  of  any  other  corporate  body,  273. 
meaning  of,  184,  374. 

no  power  to  grant  licence  to  abstract  water,  128. 
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LOCAL  AUTHORITY— coni?Hn(;f?. 

not  liable  for  uesligence  of  officer,  113. 

gwfor,  whether  they  are  liable  as  on  personal  guarantee,  2/b. 
recovery  of  expenses  from,  15. 
remedies  of,  :277. 
service  of  notice  by,  21. 

LOCAL  BOARD,  .    ,     ..  , 

action  against,  for  claims  payable  out  ot  particular  lunds,  -n^. 

on  case  against,  273—275. 
cannot  escape  liability  by  mere  employment  of  contractor,  2/ u. 
contractor  may  sue,  though  money  not  recoverable  by  iDoara 

through  defective  notices,  273. 
dama>,'e  arising  from  works  themselves,  liable  for,  269. 
liable  for  damage  from  omission  of  proper  precautions,  25  k 

nuisance  from  negligent  construction  of  sewer,  2e)a. 
mandamus  to,  274. 

negligence  of  contractor,  not  liable  for,  269. 

unless  they  have  interfered  or  contributed  to  wrongtuL 
act  269. 

not  liable  'for  accidents  from  extraordinary  causes,  271. 
statutory  powers  of  lighting  by,  105. 

LOCAL  GOVERNMENT  ACT,  1888, 
meaning  of  metropolis  under,  199. 

medical  officers,  sanitary  inspectors,  and  inspectors  of  nuisances, 
provisions  as  to  appointment,  etc.  of,  in,  211 — 213. 

LOCAL  GOVERNMENT  BOARD, 

additional  sanitary  inspectors  may  be  appointed  by  order  ot, 
on  representation  by  county  council,  209.  ^09,. 
and  after  local  inquiry,  209.  -,    .  m    j  ^ 

Alkali  Act,  1863,  powers  and  duties  of  Board  of  Trade  under, 

transferred  to,  341. 
bvelaws  under  Public  Health  Act,  1875,  as  to  houses  let  in 

"lodgings,  184—186.  ^  . 

certificate  of  expenses  of  performing  duties  of  Commissioners 

of  Sewers,  286. 
or  of  loan  required,  286. 
Commissioners  ot  Sewers,  order  on,  by,  284. 

mandamus  to  enforce,  284.  n       i  it 

may  be  removed  into  Higli  Court  and  enforced  as  order  of 
High  Court,  285,  287.  .       .  • 

consent  of,  substituted  for  that  of  Secretary  of  State  m  certain 

C3iS63  340. 

of  Treasury  under  Baths  and  Washhouses  Acts,  341. 
dairies,  orders  and  regulations  as  to,  of,  73 — 76. 

fines  for  ofleiices  against,  74.  .  ■^rc^ 

provisions  of  Act  as  to,  not  to  aflect  orders,  etc.,  of,  159. 
default  of  sanitary  authority,  complaint  of,  to,  201. 

county  council  may  be  appointed  by  Local  Government 
Board  to  perform  duty,  201. 
epidemic  diseases,  regulations  relating  to,  of,  1/1. 

regulations,   sanitary  authorities  may   combine  to 
enforce,  bv  order  of,  174. 
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LOCAL  GOVERNMENT  BOARB-continued. 

oxistins  regulations  made  by,  relating  to  cholera,  etc.,  220 
General  Orders  of,  210—212.  ,      ,  v. 

Highway  and  Turnpike  Acts,  powers  and  duties  of  Secretary  of 

fetate  under,  transferred  to,  341. 
hospitals  may  be  leased  to  Metropolitan  Asylum  Manatfer.^  with 

consent  of,  174,  175.  ° 
infectious  diseases,  forms  of  certificates  as  to,  may  l)e  prescribed 
by,  134,  135.  ^ 
nnniber  of,  may  be  added  to,  with  approval 
of,  139. 

inquiries  and  reports  by,  368. 

by,  provisions  of  Public  Health  Act,  1875,  as  to,  281. 
concerning  public  health  by,  350. 
orders  as  to  costs  of,  349. 
powers  of  inspectors  relating  to,  350. 
loan  may  be  raised  by  county  council  with  consent  of,  202 
by  sanitary  authority  with  consent  of,  206. 
consent,  when  necessary,  206,  207. 
medical  officers  and  sanitary  inspectors,  powers  as  to,  of,  210— 

212. 

medicine  and  medical  assistance,  temporarv  supply  of,  may  be 
sanctioned  by,  167.  ^      ii  ^     >  j 

Metropolis  "Water  Acts,  1852  and  1871,  powers  and  duties  under 
of  Board  of  Trade  transferred  to,  341.  ' 
no  Order  by,  203. 

objection  to,  in  respect  of  byelaws  relating  to  offensive  trades,  48. 
Order  by,  against  sanitary  authority,  203. 
Orders  of — 

as  to  costs  of  proceedings,  349. 

conclusive,  350. 

county  council  as  to  offensive  trades,  confirmation  of,  by,  47. 
may  be  made  rules  of  court,  349. 

and  enforceable  as  judgments,  349. 
publication  of,  350. 
power  of,  to  make  Provisional  Order,  1,  2. 
sanction  of,  to  proceedings  by  county  council  against  sanitary 

authority,  226. 
sanitary  purposes,  what  are,  to  be  determined  by,  341. 
underground  rooms,  requisitions  as  to,  appeal  against,  to,  192. 

LOCAL  RATE 

in  city  of  London,  meaning  of,  285. 

loan,  to  defray  expenses  of  performing  duties  of  Commissioners 
of  Sewers,  chargeable  on,  286,  287. 
a  debt  due  from  Commissioners  of  Sewers,  286. 
disposal  of  surplus  of,  after  paying  expenses,  286. 
meaning  of  "  expense,"  286. 

LOCOMOTIVE, 

smoke  nuisance  caused  by,  liability  of  railway  company  for,  62. 

LODGING-HOUSE, 

landlord  of,  to  have  house  cleansed,  184. 
"  master  of,"  meaning  of,  292. 

[  30  J 


Index. 


LODGING-HOUSE— coftiwrnefZ. 
meaning  of  common,  187. 

reijistration  and  inspection  of,  188. 
power  of  ingress  and  egress  of  persons  in,  182. 
seamen's,  183. 
unfurnislied,  182. 
what  is  a,  181. 

LODGINGS.    See  Houses  Let  in  Lodgings. 
LONDON 


means 


administrative  county  of  London,  45,  291. 


LONDON  COUNTY  COUNCIL, 
county  council  means,  291. 

LONDON  COUNTY  COUNCIL  (GENERAL  POWERS)  ACTS, 
cleansing  of  verminous  persons,  415. 

common  lodging-houses,  394—398.  ■,    ,  i.  j 

depots  for  receiving  horses  for  slaughter  or  dead  horses  and 

removal  of  dead  horses,  399. 
ice  creams,  regulating  sale  and  manufacture,  393. 
milk  supply  (tuberculosis),  410. 
powers  to  vestries  and  district  boards,  386. 
prevention  of  epidemic  disease,  385. 
sanitary  provisions,  421. 

regulations,  402 — 406. 
tenement  houses,  accommodation  for  cooking  food,  422. 

storage  of  food,  428. 
tuberculosis  of  the  udder  in  cows,  406. 

LONDON  GAZETTE, 

byelaws  to  be  published  in,  184,  373. 
epidemic  regulations  to  be  published  in,  346. 
publication  to  be  conclusive  evidence,  346. 

LONDON  SCHOOL  BOARD, 

Metropolitan  Asylum  Managers  may  receive  child  sent  outside 

London  to  industrial  school  by,  170. 
powers  and  duties  of,  now  vested  in  London  County  Council, 
^  170,  171. 

LORD  HIGH  ADMIRAL, 

vessels  in  jurisdiction  of,  application  of  epidemic  regulations 
to,  345. 


M. 

MAINTENANCE 

of  non-infectious  patient  by  sanitary  authority,  166. 
expense  of,  166. 

from  whom  recoverable,  167. 
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MANDAMUS 

against  sanitary  authority  to  compel  payment  out  of  rates  274 
application  for  a,  2.  >  • 

to  enforce  Order  of  Local  Government  Board,  284 
sanitary  authority  to  perform  duty,  201. 

MANURE, 

periodical  removal  of,  from  coM'-house  or  stable,  85. 

public  notice  by  sanitary  authoritv  requirinf^,  85. 
poAver  of  sanitary  authority  to  sell,  32."  " 

application  of  sale  moneys,  32. 

MARKET, 

seizure  of  unsound  food  in,  116. 

MASTER, 

meaning  of,  292,  307,  367. 
in  case  of — 

building,  292. 

house  let  out  in  separate  tenements,  292. 
lodging-house,  292. 
vessel,  292. 

MAYOR,  Etc.  OF  LONDON 

to  be  port  sanitary  authority  of  port  of  London,  217. 

MEDICAL  ACT,  1886, 

diploma  for  proficiency  in  sanitary  science,  etc.,  provisions  as  to, 
iiij  213. 

qualification  of  medical  officer  of  health  under,  211. 

MEDICAL  ASSISTANCE, 

temporary  supply  of,  by  sanitary  authority,  167. 

MEDICAL  CERTIFICATE 

as  to  removal  of  dead  body  from  hospital,  162. 
infectious  diseases,  in  case  of,  133 — 135. 

copy  to  be  sent  to  Metropolitan  Asylum  Managers,  135. 

and  to  head  master  of  child  patient's  school,  135. 
form  of,  134. 

gratuitous  supply  of  form  of,  by  sanitary  authority,  134. 
jDenalty  for  not  sending,  134. 

regulations  as  to  sending  to  medical  officer  of  health, 
fees  to  medical  practitioners  for  sending,  134,  135.  135. 

MEDICAL  OFFICER  OF  HEALTH, 
annual  report  of,  208. 
appointment  of — 

by  sanitary  authority,  208. 

expenses  of,  how  to  be  l^orne,  208. 

may  be  appointed  for  two  or  more  districts,  208. 

with  consent  of  Local  Government  Board,  208. 
not  to  be  appointed  for  limited  time,  211. 
powers  of  Local  Government  Board  as  to,  210 — 214. 
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MEDICAL  OFFICER  OF  U^ALTH— continued. 
certificate  of,  as  to  offensive  trades,  55,  56. 

workshops,  66. 

dairy  may  be  inspected  by,  under  justice's  order,  157,  158. 
deputy,  to  be  appointed,  216,  217.' 
disinfection  to  satisfaction  of,  146. 
has  powers  of  sanitary  inspector,  208. 
infectious  diseases,  notification  of,  to,  133,  137. 

certificate  of  practitioner  attending  patient,  133,  134. 

in  case  of  inmate  of  hospital  of  Metropolitan  Asylum 
Managers,  134. 
plague,  report  of,  by,  136. 
qualification  of,  210 — 214. 

removable  by  sanitary  authority,  with  consent  of  Local  Govern- 
ment Board,  211. 
or  by  order  of  Local  Government  Board,  211. 
removal  of  dead  body  from  hospital,  on  certificate  of,  162. 
residence,  condicions  as  to,  208. 
salary  of,  210—213. 

temporary  arrangement  for  performance  of  duties' of,  216. 

sanitary  authority  may  make,  216. 

sanction  of  Local  Government  Board,  216. 
tenure  of  oflice  of,  210—214. 
unsound  food,  may  seize,  110. 

power  to  enter  premises,  110. 

MEDICAL  PRACTITIONER, 

attendance  of,  on  vessel,  charges  for,  173. 

petty  sessional  court  may  determine  disputes  as  to  charges, 
certificate  invalid  unless  signed  by  registered,  57.  173. 
charge  of,  155. 

disinfection  of  house,  certificate  as  to,  of,  149. 

meaning  of  registered,  57. 

non-disqualification  of,  by  receipt  of  fees,  141. 

right  to  fees  notwithstanding  he  is  medical  officer  of  health,  141. 

MEDICINE, 

temporary  supply  of,  by  sanitary  authority,  167. 

MERCHANT  SHIPPING  ACT,  1894.    See  Seaman. 

MESSUAGES 

included  under  term  "premises,"  291. 

METROPOLIS  MANAGEMENT  ACT,  1855, 
compensation,  provision  for,  under,  99. 

district  board  to  be  the  sanitary  authority  in  districts  in 
Sched.  (B)  to,  197. 

^^Sched* \c)  '^^^^'I'^S^  *°     ^^^^  sanitary  authority  in  places  in 
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METROPOLIS  MANAGEMENT  ACT,  18b5— continued. 

incorporation  of  provisions  of,  relating  to  appeals  to  county 

council,  350,  351. 
meaning  of  "  drain  "  in,  7. 
provisions  of,  199. 

vestry  to  be  sanitary  authority  in  parishes  in  Sched.  (A)  to, 

197. 

METROPOLIS  MANAGEMENT  ACTS, 

committee  of  vestry  or  district  board  under,  197. 
liability  of  tenant  to  pay  paving  expenses  under,  234. 
powers  and  duties  of  vestries  and  district  boards,  transferred  to 
metropolitan  borough  coimcils,  199. 

METROPOLIS  WATER  ACT,  1871,  .  . 

absence  of  water  fittings,  provisions  as  to,  in,  application  of, 

341,  342. 

nuisance  from  absence  of  water  fittings  under,  3,  1 G. 


METROPOLIS  WATER  ACTS,  1852  and  1871, 

powers  and  duties  of  Board  of  Trade  under,  transferred  to  Local 
Government  Board,  341. 

METROPOLITAN    ASYLUMS  BOARD.     See  Metropolitan 
Asylum  Managers. 

METROPOLITAN  ASYLUM  MANAGERS, 

a  sanitary  authority  for  prevention  of  epidemic  diseases,  174. 
borrowing  powers  of,  for  provision  of  vessels  and  buildings, 

detention  in  hospital  of  infected  person  at  cost  of,  153. 
expenses  of,  how  to  be  defrayed,  205. 

out  of  Metropolitan  Common  Poor  Fund,  205. 
•     fees,  repayment  of,  by,  to  sanitary  authority,  135. 

landing  places,  vessels,  ambulances,  etc.,   maintenance  and 

provision  of,  by,  168. 
may  lease  hospitals,  etc.,  for  reception  of  choleraic  Patieiits, 

con.sent  of  Local  Government  Board  necessary  as  to  asylums 
under  Metropolitan  Poor  Act,  1867,  175. 

meaning  of,  137,  291.  i   r  lo. 

medical  certificate  in  case  of  mmate  ot  hospital  of,  134. 
non-pauper  fever,  etc.  patients,  maintenance  of,  by,  169. 

expenses,  how  paid,  169. 
property  of,  may  be  used  for  enforcing  epidemic  regula- 
tions, 174. 

reception  of  school  board  school  child  by,  170. 

we^kir' return  of  infectious  diseases  to  county  council  and 
medical  officer,  by,  135. 
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METROPOLITAN  CA.TTLE  MARKET, 

county  council  not  authorised  to  make  byelaws  attectmg,  4y. 
no  order  of  county  council  necessary  to  authorise  slaughter  of 

cattle  at,  49.  . 
slaughter-houses  erected  in,  exemption  ot,  54. 

METROPOLITAN  COMMON  POOR  FUND,  . 
epidemic  regulations,  expenses  of  executing,  must  be  paid 

out  of,  175.  T       1  e  „A 

expenses  of  Metropolitan  Asylum  Managers  to  he  detrayed 

out  of,  205. 
guardians'  expenses  repaid  out  of,  169. 

METROPOLITAN  MARKET  ACTS, 

markets  erected  under,  not  affected  by  Act,  54. 

METROPOLITAN  POLICE  DISTRICT, 
what  is  included  in,  186. 

METROPOLITAN  POOR  ACT,  1867, 

expenses,  defrayment  of,  under  s.  31  of,  205,  206. 

METROPOLITAN  POOR  ACTS,  * 

borrowing  powers  of  Metropolitan  Asylum  Managers  tinder, 

205,  206. 

MILKING  ANIMALS, 

infected  person  prohibited  from,  156. 

MILK  SHOP 

included  in  term  "  dairy,''  293. 

MILK  STORE 

included  in  term  "  dairy,"  293. 

MORTMAIN.    See  Liceijce  in  Mortmain. 

MORTUARY, 

byelaws  of  sanitary  authority  as  to,  175,  176.  . 
county  council  regulations  as  to  reception  of  dead  bodies  in, 

180. 

for  unidentified  bodies,  county  council  may  provide,  180. 
removal  of  dead  body  to,  by  order  of  justice,  176. 

cost  to  be  borne  by  sanitary  authority,  176. 

where  death  has  resulted  from  infectious  disease,  176. 
sanitary  authorities  may  unite  to  provide,  178,  179. 

with  consent  of  county  council,  178.         ,    „  ,    ,  , 
Secretary  of  State's  regulations  as  to  removal  ot  dead  bodies 
to,  180. 

MUD 

included  in  term  "  street  refuse,  292. 
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N. 

NIGHT  SOIL 

included  in  term  "  house  refuse,"  292. 

NON-INFECTIOUS  DISEASE, 

expense  of  maintaining  person  suffering  from,  166,  167. 

NON-PAUPER  FEVER  PATIENT, 

reception  of,  into  hospital  in  metropolitan  district,  169 
maintenance  in  hospital,  169.  '  ' 

expenses  of,  169. 

not  considered  to  be  parochial  relief,  169. 

^F?;^^S^^^    SMALL-POX   PATIENT.     See  Non-Pai7peh 
rEVER  Patient. 

NON-TEXTILE  FACTORY, 

meaning  of,  in  Factory  Act,  1878,  67. 

NOTICE, 

authentication  of,  278. 

signature  of  clerk  of  county  council  or  sanitary  autho- 
rity, 278.  J  ^ 

may  be  by  rubber  stamp  or  printed,  278. 
contents  of,  23. 
costs  and  expenses  of,  34. 
"  intimation,"  14. 

of  application  for  licence  to  use  slaughter  or  cow  house,  53. 

disinfection  of  premises  by  sanitary  authority,  144. 
on  non-compliance  with,  nuisance  order  to  be  made  25 
penalty  for  disregarding,  35.  ' 
service  of,  provisions  as  to,  279—281. 

on  sanitary  authority  or  county  council,  mode  of,  279. 
one  of  several  joint  owners,  281. 

owner  or  occupier  may  be  addressed  to  "owner"  or 
"  occupier,"  250,  279,  280. 
summons  for  disobedience  to,  63,  64. 
to  abate  nuisance,  15. 
authentication  of,  17. 
on  whom  to  be  served,  22. 
specifying  works  to  be  executed,  17—22,  108. 
abate  or  prevent  recurrence  of  nuisance,  when  to  be  served 

on  owner,  15,  27. 
be  in  writing,  91,  278. 
limeM-ash  workshop,  66. 

penalty  for  not  complying  with,  66,  67. 
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NOTICE— conJwiterf. 

to  owner  of  premises  to  repair  drain,  148. 
prevent  recurrence  ol"  nuisance,  15. 

remove  filth,  to  owner  or  occupier  by  sanitary  authority,  83. 
house  refuse,  to  sanitary  authority  by  occupier  of 
premises,  30. 

water-closet  or  ashpit,  to  provide,  by  sanitary  authority,  86. 
penalty  for  not  complying  with,  86. 

NOTIFICATION, 

niimber  of  diseases  retpiring,  may  be  added  to,  by  sanitary 

authority,  138,  139. 
of  infectious  diseases,  by  whom  to  be  made,  133,  134. 
how  to  be  made,  137. 
l")enalty  for  not  sending,  134. 
provisions  as  to,  to  what  applicable,  135. 

NUISANCE, 

black  smoke,  27,  63,  64. 

summons  for,  63,  64. 
breach  of  byelaw  as  to,  43,  44. 
byelaws  as  to  prevention  of,  42—45. 
by  sanitary  authority  in  removing  refuse,  58 . 

in  treatment  or  disposal  of  refuse,  59. 
caused  by  two  or  more  persons,  proceedings  in  case  of,  228,  229. 
order  on  one  or  more  to  abate  nuisance,  228. 

distribution  of  costs,  228. 
no  abatement  of  proceedings  on  death  of  one  of  several 
persons  included  in  one  complaint,  228. 
defective  drain,  owing  to,  13,  229,  251. 

recovery  of  expenses  in  abating,  229. 
expenditure  by  tenant  in  abating  structural,  231. 
from  drain,  J  3. 

effluvia,  55,  56. 

need  not  be  injurious  to  health,  55,  56. 
penalty,  56. 

proceedings  in  High  Court  against  person  causing,  56. 
sewer,  13. 

in  factories,  etc.,  not  subject  to  Factory  and  Workshop  Act, 
1878,  3. 

information  of,  to  sanitary  authority,  12. 
injurious  to  health,  need  not  be,  5. 
not  within  this  Act,  5. 
notice  by  sanitary  authority,  to  abate,  12. 
noxious  gases  from,  50. 

offensive  matter  running  from  manufactory,  byelaws  as  to,  7. 
overcrowding  building,  11. 

percolation  of  water  from  railway  bridge,  not  a,  under  18  & 

19  Vict.  c.  121,  s.  10  (now  repealed),  5. 
power  of  entry  to  examine,  32,  33. 
power  to  complain  to  justice  of,  37. 

"  premises  in  such  a  state  as  to  be  a,"  meaning  of  under  Public 

Health  Act,  1875,  s.  91,  4. 
procedure  where,  caused  by  acts  of  two  or  more  persons,  21. 
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N  UISANCE— co«<mitc(?. 

proceedings  in  High  Court  to  abate,  39. 

recovery  of  expenses  from  local  authority  by  owners,  13. 

recurrence  of,  notice  to  ownei,  occupier,  or  person  causing,  to 

prevent,  15. 
sanitary  convenience,  from,  94. 
seaweed,  from,  84. 
slaughter-house,  from,  27. 
small-pox  hospital  a  public,  165. 
under  Metropolis  Water  Act,  1871,  3. 
what,  may  be  abated  summarily,  3 — 12. 
■when  owner  or  occupier  liable  foi',  17 — 23. 

caused  by  two  or  more  persons,  21. 
where  from  structural  want  or  defect,  notice  to  abate,  16. 

NUISANCE  AUTHORITY, 

sanitary  authority  substituted  for,  40,  41. 

NUISANCE  ORDER, 
appeal  against,  26. 

operates  as  stay  of  proceedings,  30. 
costs  and  expenses  of,  33. 

recovery  df,  227. 
fine  for  non-compliance  with,  26. 
form  of,  353,  354. 

on  complaint  of  sanitary  authority,  26. 
sanitary  authority,  to  be  executed  by,  form  of,  355. 
when,  may  be  addressed  to  sanitary  authority,  31. 
no  appeal  against,  29. 

NUISANCES  OUT  OF  DISTRICT, 

power  of  local  authority  to  proceed  in  case  of,  40,  342. 
summary  proceedings,  40,  342. 

in  case  of  nuisance  from  offensive  trade  out  of  district,  56, 
summary  jsroceedings,  56,  343.  343. 


0. 

OBSTRUCTING  EXECUTION  OF  ACT, 

destroying  or  injuring  byelaws,  notices,  etc.,  penalty  for,  224. 
obstruction  of  execution  of  warrant,  penalty  for,  222. 

officer  entering  premises  under  warrant.  111. 
punishment.  111. 
what  amounts  to,  112,  119. 
wilfully  damaging  property  of  sanitary  authority,  penalty  for, 

obstructing  person  employed  in  execution  of  Act, 
penalty  for,  224. 

OCCUPIED  HOUSE, 

sanitary  authority  must  certii'y  as  to  proper  water  supjily  to, 
proceedings  in  case  of  refusal  of  certilicate,  120.  120. 
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OCCUPIED  HOUSE— continued. 

OlLgSriSm^d        u;Sf  for  human  haM... 
tion,  120. 

e„utd°r;ScfL,,  his  rent  expenses  incused  by  local- 
e4:nr7eiovi.ble  from  0,™er  may  ho  recovered  from,^lJ 

affected,  230, 

not  a  charge  on  premises,  231. 

occupier  may  deduct  same  from  rent, 

penalty  on,  224. 
liability  of,  to^  pay  assessments,  232. 
liable  to  repay  landlord,  236.  . 

nrancrfrom  overcrowding,  generally  liable  for, 

only  liable  where  person  causing  nuisance  cannot  be  found,  21 

preventing  owner  from  carrying  out  Act,  penalty  on,  224. 

^r  rlcfe  liable  for  nuisance         .^^^^^f  ^  ^^^^^^ 
recovery  of  expenses  by  sanitary  authority  from,  23U. 
SSgoi  miLtating^iame  and  address  of  owner,  pen  Ity  on 
ricrht  of,  to  deduct  expenses  from  rent,  231.  ^-4, 

°  rent  must  be  actually  paid,  231. 
summoned  for  breach  of  notice,  64^ 
to  pav  all  rates,  etc.  of  premises,  237,  238  240,  ^4^, 
femove  filth,'  notice  to,  by  sanitaiy  authority,  83. 
trade  refuse,  to  pay  for  removal  of,  81,  8^. 
under  building  agreement,  310 
Avhen  liable  for  nuisance,  1/— 24.  • 

to  be  served  with  notice  to  abate  nuisance,  15. 

OCCUPIER  OF  DAIRY, 

included  in  term  "  dairyman,  293. 

OFFENCES,  . 

summary  prosecution  ot,  z-J^o — 

"™^'of:in  rS^ough  London,  byelaws  of  county  council  as 

running  from  business  premises  or  dunghill,  nuisance  from,  42. 

OFFENSIVE  TRADE, 

byelaws  of  county  council  as  to,  48,  oi.  ^.f  .o 

objection  to  Local  Government  Board  in  respect  of,  48. 
dressing  of  tish  skins  declared  to  be,  50. 
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OFFENSIVE  TRXBE-continuecl 
establishing  a  new,  penalty  for,  47 

.  without  sanction  of  county  council  47 
nuisances  from,  51.  """ui,  4/. 

proceedings  in  case  of,  in  High  Court,  56 

where  premises  situate  outside  district  of  sanitary  authority 

^:^!&  — 

under  Public  Health  Act,  "1875,  what  is,  49,  50 
ORDEE 

'Toffi'c^Js^'sl""'  "^'^"^^'^^      -iuestration  or  attachment 
by  county  council  as  to  infectious  disease  141 
penalty  for  contravening,  146. 
jiistic6j  27. 
contents  of,  27. 

of  High  Court,  enforceable  as  judgment,  287. 

Local  Government  Board,  enforceable  in  Hi-h  Court  287 
to  be  under  seal  of  county  council  or  sanitary  afthordtv,  178. 
ORNAMENTAL  FOUNTAIN, 

right  to  take  water  from,  127,  128. 

OUTGOINGS, 

covenants  in  leases  as  to,  construction  of,  232—254. 
OVERCROWDING, 

occupier  generally  liable  for  nuisance  from,  20 

of  tents,  vans,  etc.,  188,  189. 
.    two  convictions  for,  provision  in  case  of,  11  31 

warrant  to  enter  house,  in  case  of,  33,  222. 

OVERSEERS, 

precepts  to,  by  vestries  and  district  boards,  204. 
OWNER, 

action  by,  to  recover  expenses,  13 

description  of,  as  "owner"  in  proceedings  relating  to  nuisances 
duty  imposed  on,  by  Act  of  Parliament,  235.      ^      228  S 
on  owner  in  respect  of  premises,  234.  '  "  ' 

effect  of  means,"  309. 
lessee  as,  309,  310. 

liable  for  nuisance,  where  he  is  bound  to  repair  19 

or  lessee  bound  by  his  agreement  to  do  the  act  leading  to 
the  nuisance,  19,  20.  caunig 
meaning  of,  22,  292,  309—320,  367. 

Ecclesiastical  Commissioners  not  owners  of  church  vested 

in  them,  313. 
in  Metropolis  Management  Act,  1885,  310 

Metropolitan  Building  Act,  1855,  '312.  ' 

Nuisances  Removal  Act,  1855,  309 

Public  Health  (Ireland)  Act,  1878,  310 
land  society  having  set  out  and  dedicated  roads  to  public 
not  owners,  315. 
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O^YNER—conti^l  ued. 

meaning  of — continued. 

owner  of  boundaiy  fence,  318. 

private  roarl,  315. 
perpetual  cnrate  of  church,  313. 

railway  company  not  owners  of  fence  walls  of  railway 
bridge,  318. 

receiver  appointed  by  court  not  an  owner,  319. 
rent  collector,  319. 

trustee  of  long  term  for  payment  of  debts,  313. 
dissenting  chapel,  313. 
national  school,  313. 
mortgagee  held  to  be,  319. 

notice  to  be  served  on,  where  premises  unoccupied,  16. 

by  sanitary  authority,  to  prevent  recurrence  of  nuisance, 

15. 

obligation  on,  to  pay  money  to  local  authority  for  work  to 
premises,  232. 

occupier  preventing,  from  carrying  out  Act,  penalty  on,  224. 

refusing  or  misstating  name  of,  penalty  for,  224,  225. 
only  liable  where  person  causing  nuisance  cannot  be  found, 

21—23. 

order  by  local  authority  for  streets  to  be  sewered  and  paved  by, 

of  adjoining  premises,  233. 
premises,  of,  liable  to  be  convicted,  17. 

recovery  of  costs  of  execution  of  provisions  relating  to  nuisances, 
from,  33,  34. 
expenses  by  sanitary  authority  from,  230. 
"  to  provide  a  sufficient  water-closet,"  88. 
to  remove  filth,  notice  to,  by  sanitary  autborit\',  83. 
trade  refuse,  to  pay  for  removal  of,  81,  82. 
when  liable  for  nuisance,  17 — 24. 

to  be  served  with  notice  to  abate  nuisance,  15, 

OWNER  OF  MARKET, 

liability  of,  for  nuisance  from  sheep  droppings,  20. 


P. 

PARENT, 

meaning  of,  367. 

PARLIAMENTARY  TAX, 

landlord's  liability  to  repair  bridge  ratione  tenurce  not  a,  within 

covenant  in  lease,  253. 
sewer  rate  not  a,  253. 

PARTICULAR  NUISANCES, 

byelaws  as  to  paving  yards  of  dwelling-houses,  42. 

of  county  council  as  to  removal  of  offensive  matter 
through  London,  42. 
closing  of  cesspools  and  privies,  42. 
removal  of  refuse,  42. 
of  sanitary  authority  for  prevention  of,  42. 
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PARTICULAR  NUISANCES— co^twrnerf.  : 
keeping  animals  so  as  to  be  a  nuisance  or  injurious  or  dangerous 
to  health,  42.  .  , 

nuisance  from  snow,  ice,  salt,  dust,  aslies,  ruljl)ish,  oflal,  carrion, 
fish,  tilth,  matter  in  street,  42. 
offensive   matter   running    from  manufactory,  brewery, 
slaughter-house,  knacker's  yard,  l)utclier'.s  "  shop,  fish- 
monger's shop,  dunghill,  42. 

PARTURITION, 

animal  killed  during,  unfit  for  food,  113. 

PAVING 

of  yards  and  open  spaces,  byelaws  of  sanitary  autliorit}-  as  to, 

42,43. 

PAVING  EXPENSES, 

liability  of  owner  for,  233,  236,  237. 

tenant  to  pay,  234. 
not  a  charge  on  premises,  in  metropolis,  237. 

aliter  under  Public  Health  Act,  1875,  237. 
under  Metropolis  Management  Acts,  liability  of  tenant  for,  on 

covenant,  234,  241. 
when  recoverable  by  landlord  from  tenant  under  covenant,  241. 

PENALTY 

on  person  by  whose  act,  default,  or  sufterance  nuisance  caused, 
failing  to  comply  with  notice,  16,  35.  16. 
recovery  of,  225. 
summary,  225. 

PENCE, 

apportionment  of  certain  expenses  between,  and  remainder  of 

Lewisham  district,  282. 
is  in  Croydon  union,  282. 

and  does  not  contribute  to  Metropolitan  Common  Poor 
Fund,  282. 

PERCOLATION  OF  WATER 
,   from  railway  bridge,  not  a  nuisance  under  18  &  19  Vict.  c.  121, 
3.  10  (now  repealed),  4. 

PERPETUAL  CURATE 

of  church  included  in  term  "  owner,"  313. 

PERSON, 

meaning  of,  129. 

no  definition  of,  in  Act,  129. 

PERSONAL  LIABILITY, 

on  public  bodies  or  persons  acting  under  their  direction,  when, 

266—277. 

PETTY  SESSIONAL  COURT, 

definition  of,  in  Interpretation  Act,  1889,  28. 
meaning  of,  47. 

nnisiince  order  by,  on  complaint  of  sanitary  autliority,  25. 
underground  room  may  be  directed  to  be  closed  by,  196. 
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PETTY  SESSIONAL  COURT-HOUSE 

detinition  of,  in  Interpretation  Act,  1889,  28. 

PLACE  OF  ABODE, 

place  of  business  is  a,  279,  280. 

POLICE, 

Sffice^sSS  board  for  purpose  of  instituting  proceeding^ 
ijower  of,  to  seize  unsound  food,  116.  ;„f„„f 
Swel-s'  duties  and  liabilities  of  comrnissioners  and  assistant 
commissioners  of,  in  the  metropolis,  188. 

^°''Sit,l"r^;ju,ff..„,  aco,  done  su«c.e„t 

precautions,  272, 

POLLUTED  WELLS,  ,       ■,     .  ,  .  tj.? 

analysis  of  water  complained  of  may  be  ordered  by  com  t  132. 
power  to  close,  on  complaint  of  sanitary  authority,  131,  13^. 
iDunishment  of  person  disobeying  order  to  close,  132. 

POND 

included  in  the  term  "source  cf  water-supply,"  293. 

POOL, 

nuisance  trom,  3. 

POOR  LAW  MEDICAL  OFFICER, 
attendance  on  vessel,  charges  lor,  1/3. 

PORT  OF  LONDON, 

port  sanitary  authority  to  enlorce  Act,  61. 

provisions  relating  to  smoke  nuisance  to  extend  to,  bi. 

PORT  SANITARY  AUTHORITY.    See  Port  of  London. 

PORT  SANITARY  AUTHORITY  OF  PORT  OF  LONDON 
delegation  to  riparian  authority  of  exercise  ot  powers  ot,  21.). 

with  sanction  of  Local  Government  hoard,  219. 
land  may  be  acquired  by,  without  licence  m  mortmain,  218. 
mayor,  etc.  of  city  of  London  to  be,  217. 

expenses  to  be  paid  out  of  corporate  lunds,  -21 1. 
powers,  duties,  and  liabilities  of,  218. 

POST-MORTEM  BUILDINGS, 

sanitary  authority  may  borrow  lor  provulmg,  2Ub. 

POST-MORTEM  EXAMINATION,    ^.  ^    ,  ,    ,  .. 

coroner's  powers  to  order  removal  ol  dead  body  loi,  1  /8. 
mortuary,  must  not  be  conducted  ill,  178. 
places  for,  must  be  provided  by  sanitary  authority,  1/8. 
may  be  in  connection  with  mortuary,  1  /  8. 

POWER  OF  ENTRY  .  .  .... 

by  aanitary  authority,  to  examine  as  to  nuisance,  32,  .5.5. 
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PRECEPTS 

to  overseers  by  vestries  and  district  boards,  204. 

PREMISES, 

business,  301, 

cleansing  of,  by  sanitary  authority  to  prevent  infectious  disease, 
"''''^^  f-;2^ecessary  damage  by  sanitary  authority,!^ 

decayed,  dilapidated,  dirty,  5. 
definition  of,  29]. 

qiuere,  whether  includes  a  church,  301 
ciisinlection  and  cleansing  of,  144,  207 

medical  certificate  as  to  necessity  of  144 

notice  by  sanitary  authority,  144  ' 

,  service  of,  144.  . 

'ill  such  a  state  as  to  be  a  nuisance,"  meaning  of,  6 

.     under  Public  Health  Act,  1875  6  "  ' 

17i  ff^fJ^^''*  ^'0^'  habitation,  23. 

■  not  lettable  at  a  rack  -rent,  315. 

meaning  of,  23,  46. 

owner  of,  liable  to  be  convicted,  17. 

sanitary  authority  may  enter,  145. 

sei'vice  of  notice  on,  by  sanitary  authority,  34. 

withm  same  curtilage,  322,  323, 

PREVENTIOJ^  OF  DISEASES, 

Local  Government  Board  regulations  for,  345 

applicable  to  vessels  in  jurisdiction  of  Lord  Hi-'i  Admiral 
house-to-house  visitation,  345.  "  ^umiiai, 

provision  of  medical  aid,  etc.,  345.  '  " 

speedy  interment  of  dead,  345. 

PRIVATE  ROAD, 

owner  of,  held  to  be  an  "  owner,"  315. 

PRIVY, 

cleansing  of,  by  sanitary  authority,  78. 
included  in  term  "sanitary  convenience,^'  293. 
injury  to,  so  as  to  cause  nuisance,  penalty  for  41. 
notice  by  occupier  to  clean  out,  78.        '  ' 
nuisance  from,  3. 

penalty  on  sanitary  authority  for  not  cleaning  out  78 
wliere  water  supply  not  sufficient  for  water-closet,  mav  be  nro- 
vided,  86.  .  »     .      i  '<•' 

PROHIBITION  ORDER, 
form  of,  354. 
what  is,  2.5. 

when  to  specify  Avorks  to  be  executed,  25. 


PROMENADE, 
public,  106. 


[  44  ] 


Index. 


PEOPERTi^  ABUTTING  ON  HIGHWAY, 

in  case  of  nuisance  from,  duty  of  owner  towards  public,  24. 

PUBLIC  BOARD 

not  liable  for  damage  caused  by  person  exceeding  instructions, 

270,  271. 

or  for  omission,  wliere  loss  not  the  necessary  result,  272. 

PUBLIC  BODIES, 

personal  liability  of,  in  what  cases,  266 — 277. 
power  of,  over  river  Thames,  316. 

precautions  to  be  observed  by,  in  exercise  of  powers,  272. 


"PUBLIC  BODY  OR  INSTITUTION," 
meaning  of,  137. 

PUBLIC  COMMISSIONERS, 

right  to  indemnity  from,  of  persons  causing  damage,  in  what 
cases,  273. 

PUBLIC  CONVEYANCE, 

carrying  corpses  in  wichout  notice  to  owner,  163. 

penalty  for,  163. 
disinfection  of,  156,  157. 

by  sanitary  authority,  157. 

penalty  for  not  causing,  157. 

recovery  of  expenses  incurred  in,  157. 
infected  person  must  not  be  conveyed  in,  156,  157. 

penalty,  157. 
meaning  of,  157. 

used  for  carrying  corpses,  owner  or  driver  of  must  disinfect,  163. 
penalty  for  not  disinfecting,  163. 

PUBLIC  FOUNTAINS, 

maintenance  of  by  sanitary  authority,  125 — 128. 
vesting  of,  in  sanitary  authority,  125 — 128. 
wilful  injuiy  or  damage  to,  125. 

PUBLIC  HEALTH, 

excavation  or  trench  injurious  to,  5. 

inquiries  concerning,  by  Local  Government  Board,  349,  350. 
orders  as  to  costs  of,  349. 
powers  of  inspectors  relating  to,  349,  350. 

PUBLIC  HEALTH  ACT,  1875, 

epidemic  regulations  under,  sanitary  authority  to  execute,  171. 
houses  let  in  lodgings,  byelaws  as  to,  under,  184. 
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PUBLIC  HEALTH  ACT,  1876— continued. 

iiicorporatiou  of  provisions  of,  as  to  nuisances  out  of  district, 
byelaws,  346—349.  341—343. 
lipid eniic  regulations,  344—346. 
inquiries  of  Local  Government  Board,  349,  350. 
inspectiftn  of  meat,  under,  115. 
not  "patients"  within  tlie  meaning  of  the,  167. 
nuisance  authority  under,  sanitary  authority  substituted  for,  40, 
from  sewage  tanks  not  within  s.  9i  of,  4.  41. 
premises  "  in  such  a  state  as  to  be  a  nuisance,"  meaning  of, 
\ir\der,  4. 

proceedings  in  High  Court  under,  39. 

section  115  to  continue  to  extend  to  London,  56. 

substitution  of  sanitary  authority  for  nuisance  authority,  56. 
separation  of  sexes  in  lodging-houses,  provisions  as  to,  in,  185. 

PUBLIC  HEALTH  ACT,  1896. 

regulations  with  respect  to  disease,  375. 
penalty  for  disregarding,  376. 

further,  376. 
to  be  uniform,  377. 

PUBLIC  HEALTH  ACT,  1904. 

sanitary  regulations  as  to  vessels,  379,  380. 

PUBLIC  HEALTH  ACTS, 

dairy  in  district  of  local  authority  under,  159. 

PUBLIC  HEALTH  (LONDON)  ACT,   1891,  AMENDMENT 
ACT,  1893. 
Act  to  be  read  with  principal  Act,  371. 

expenses  in  connection  with  provision  of  Avharves,  destructors, 
etc.,  371. 

PUBLIC  HEALTH  (REGULATIONS  AS  TO  FOOD)  ACT, 
1907. 

regulations  as  to  importation,  preparation,  and  distribution  of 
food,  380,  381. 
publication  of,  381. 

PUBLIC  NOTICE 

for  periodical  removal  of  refuse  from  stable  or  cow-house,  85. 
how  to  be  given,  85. 

PUBLIC  SANITARY  CONVENIENCES 

erected  by  railway  company  not  affected  by  Act,  108. 

regulations  as  to,  107 — 109. 

restrictions  on  erection  of,  107. 

sanitary  authority  may  provide,  100,  101. 

with  water  suj^ply,  100,  101. 

expenses  of  providing,  101. 
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PUBLIC  WELL,  . 

maintenance  of,  by  sanitary  aiithoi-ity,  125  ^ 

meaning  of,  nnder  Public  Health  (Scotland)  Act,  1867,  12b. 

wilful  injury  or  damage  to,  125. 

PUMP 

included  in  term  "  source  of  water  s^PPly/'  293. 
maintenance  of,  by  sanitary  authority,  125. 

PURVEYOR  OF  MILK 

included  in  term  "dairyman,  293. 

Q. 

QUARTER  SESSIONS,  .  . 

appeal  to,  from  order  of  court  of  summary  jurisdiction,  277, 
except  in  case  of  nuisance  order,  277. 
or  where  summons  dismissed,  278. 


R. 

RACK-RENT, 

cemetery  may  be  let  at  a,  316. 
meaning  of,  292. 
premises  not  lettable  at  a,  315. 
trustee  entitled  to  receive,  255. 

RAILWAY  BRIDGE,  . 

fence  walls  of,  railway  company  owning,  not  owneis,  3i». 
may  be  a  "  street,"  300. 

RAILWAY  COMPANY, 

conviction  of,  for  breach  of  byelaw,  43. 

liability  of,  for  smoke  nuisance  caused  by  locomotives,  62. 

RATES 

covenants  in  leases  as  to,  construction  of,  232—254. 
deduction  of,  from  rent,  in  what  cases  allowable,  232— :i48. 

RECEIVER 

not  an  "  owner,"  319. 

RECEPTACLE  FOR  ASHES  OR  REFUSE 
included  in  term  "  ashpit,"  293. 

RECREATION  GROUND, 
common  as,  317. 
lodge  for  inspector  of,  317. 
management  and  maintenance  of,  317. 
refreshment  house,  317. 
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REFUSE, 

disposcal  of,  81. 

from  stables  or  cow-houses,  removal  of,  84. 

with  consent  of  occupier,  84. 

consent  not  to  be  withdrawn  without  notice  84 
occupier  guilty  of  an  offence  for  refusing  removal  of  225 

'^?^iJ^:S:  st  ^'^^^^  on 

removal,  as  to,  of,  59. 
sanitary  authority  may  sell,  81. 
aj)plication  of  sale  moneys,  81. 

RELIEVING  OFFICER 

must  bury  dead  body  if  relations  of  deceased  do  not  177 
expenses  to  be  paid  by  guardians,  177  '  ' 

recovery  of  from  persons  liable  for  burial,  177. 
REMOVAL  OF  REFUSE, 

house  refuse,  sanitary  authority  must  cause  removal  of  78 
line  on  person  demanding  fee  for  removing  78      '  ' 
notice  by  occupier  to  remove,  78. 
penalty  on  sanitary  authority  for  not  removins'78 
sanitary  authority,  duty  of,  as  to,  76.  ' 
fine  on,  for  neglect  of  duty,  76. 

RENT, 

deduction  of  rates  from,  in  what  cases  allowable,  232—248 
receipt  of,  312. 

RENT  COLLECTOR 
an  "  owner,"  319. 

REPEAL, 

commencement  of,  where  new  byelaw  not  made  339 
Order  in  Council,  339.       '  ' 

enactments  repealed,  356 — 360. 

of  Acts  in  Fourth  Schedule,  338—341. 

county  council  or  sanitary  authority  to  submit  first  bye- 
laws  for  sanction  of  Local  Government  Board  338  3.39 
not  retrospective,  338.  ' 

not  to  extend  beyond  London  unless  otherwise  expressed, 
338. 

provisions  of  Public  Health  Act,  1875,  re-enacting  sections  of 
Sanitary  Act,  1866,  and  of  Public  Health  Act,  1872  to 
extend  to  London,  339. 

REPEALED  ACT, 

relating  to  London,  construction  of  enactment  or  order  referrinff 
to,  339.  ° 

RESERVOIR 

included  in  term  "  source  of  water  supply,"  293. 

RESIDENCE, 

meaning  of,  279,  280. 
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REVERSIONER, 

liability  of,  for  nuisance,  17 — 19. 

RIGHT  OF  WATER, 

compensation  for  interfei'ence  with,  99. 
sanitary  authority  may  purchase,  99. 

RIPARIAN  AUTHORITY, 

delegation  to,  of  exercise  of  powers  of  port  sanitary  authority, 
meaning  of,  219.  219. 

RIPARIAN  OWNER, 

local  authority  "injuriously  affects  "  rights  of,  288. 
right  to  compensation  for  injury  by  corporation,  272. 

RIVER, 

bank  of  public  navigable,  318. 

navigable,  held  not  to  be  a  "  public  or  parish  drain,"  321. 

ROAD  SCRAPINGS 

included  in  term  "  street  refuse,"  292. 

RUBBISH 

included  in  term  "  house  refuse,"  292. 

"street  refuse,"  292. 
infectious,  throwing  into  ashpit,  148. 

disinfection  of,  149. 

penalty  for,  148. 

RUINOUS  HOUSE, 

qucere,  whether  a  nuisance,  6.  ' 

RULE  OF  COURT, 

Order  of  Local  Government  Board  may  be  made  a,  349. 

s. 

SAND 

in  streets  to  prevent  accidents,  not  to  be  an  offence  by  byelaws, 

43. 

SANITARY  AUTHORITY, 

accomniodationforinquests  tobeprovidedandmaiutained  by,179. 
action  against,  to  recover  expenses,  14. 
additional  powers  conferred  on,  142. 
annual  report  of,  208. 

appeal  against  notice  or  act  of,  to  county  council,  provisions  as 
to,  99,  278. 

appearance  of,  in  legal  proceedings,  may  be  by  their  clerk, 

264,  265. 

or  officer  authorised  generally  or  by  sjaecial  resolution,  264. 
appliances  for  cleansing  persons  provided  by,  free  of  charge,  143. 
bedding,  delivery  of,  for  disinfection,  147. 

notice  by  sanitary  authority,  147. 

penalty  for  not  complying  with,  147. 
book  to  be  kept  by,  for  entry  of  complaints  and  nuisances,  209. 

inspection  of  book,  210. 
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SANITARY  AVTBOlilTY— continued. 
borrowing  powers  of,  206,  207,  386. 

consent  of  Local  Government  Board,   when  necessary, 

206,  207. 
in  case  of  infectious  disease,  207. 
purposes  for  which  loans  may  be  raised,  206. 
byelaws  of,  for  prevention  of  particular  nuisances,  42 — 45. 

to  be  subject  to  provisions  of  Public  Health  Act, 
1875,  220. 

cisterns,  cleansing  of,  byelaws  by,  for,  123,  124. 
cleansing  of  ashpits,  closets,  etc.,  duty  as  to,  of,  78. 
premises  by,  144, 145. 

compensation  for  unnecessary  damage,  145. 
power  to  enter,  146. 
streets  by,  76. 

fine  for  neglect  of  duty,  76. 
committee  may  be  appointed  by,  198,  200. 
powers  of,  198. 
sub-committee,  200, 
complaint  of,  to  central  authority,  58. 

corruption  of  water  supply  by  gas  washings,  proceedings  in  case 
of,  by,  129. 

costs  of,  in  case  of  appeal  from  nuisance  order,  29,  30. 
county  council  may  proceed  against,  for  nuisance,  58,  59. 
dairyman  to  appear  before,  notice  to,  158. 
damages  recoverable  from,  where  appeal  from  nuisance  order 

successful,  29,  30. 
dead  bodies  to  be  removed  to  mortuary  at  cost  of,  176. 
default  of,  complaint  to  Local  Government  Board  of,  201. 

Local  Government  Board  may  appoint  county  council  to 

perform  duty,  201. 
mandamus  to  compel  sanitary  authority  to  perform  duty,  201. 
who  may  limit  time  for  performance  of  duty,  201. 
default  of,  entitles  county  council  to  institute  proceedings,  201. 

expenses  may  be  recovered  bv  county  council,  201. 
definition  of,  58,  196—198,  366. 
discretion  of,  as  to  ordering  execution  of  works,  23. 
disinfection  of  bedding,  etc.,  must  provide  means  for,  142,  143. 

tAvo  sanitary  authorities  may  combine  for  this 
purpose,  143. 
rubbish  by,  149. 
notice  by  sanitary  authority,  149. 
district  of,  what  is,  197. 
duty  of,  to  enforce  byelaws,  43,  51. 

make  regulations  for  notifying  nuisance  to  person 

liable  to  abate  it,  12. 
obtain  nuisance  order,  11. 
epidemic  regulations,  execution  of,  by,  171. 

power  to  enter  premises  or  vessel  to  execute,  171. 
prosecution  for  violation  of,  171. 
repayment  of  expenses  of  e.xecuting,  to,  175. 

out  of  Metropolitan  Common  Poor  Fund,  175. 
erection  and  maintenance  of  dust  destructor  by,  78. 
of  urinal  by,  in  highway,  108. 
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SANITARY  AXJTRORITY— continued.  ; 
expenses  recoverable  from,  how  payable,  34,  202. 
county  council  may  levy  rate  to  recover,  202. 

disposal  of  surplus,  202. 
liability  to  reimburse  owner,  24. 
or  raise  money  by  loan,  202. 
disposal  of  surplus,  202. 
failure  on  part  of,  to  make  byelaws,  340. 
fines  on,  to  be  paid  to  county  council,  227. 
fouling  water,  notice  in  respect  of,  by,  131. 
hospitals,  may  provide,  163,  164. 
or  contract  for  use  of,  163. 

removal  to,  of  infected  persons,  byelaws  as  to,  152. 
houses  let  in  lodgings,  byelaws  as  to,  by,  181 — 186. 
infected  house,  notice  to  owner  of  provisions  of  Act  as  to  ceasing 
to  occupy,  by,  151. 
persons,  conveyance  of,  may  provide  for,  168. 

may  be  removed  to  hospital  at  cost  of,  152. 
infectious  disease  in  canal  boats,  prevention  of,  by,  363. 

diseases,  county  council  has  same  power  to  make 
orders  as  to,  as,  140. 
forms  of  certificate  as  to,  must  be  supplied  gratuitously 
by,  134. 

fees  to  medical  piactitioners,  134,  135. 
order,  operation  of,  139. 

notice  of  intention  to  make,  139,  140. 
requiring  notification,  may  be  added  to  by  order  of,  138,  139. 
with  approval  of  Local  Government  Board,  139. 

notice  of  approval  to  be  given  by  sanitary  autho- 
rity, 139. 

information  by,  as  to  unlawful  removal  of  dead  iDody  from 
hospital,  162. 
to,  of  nuisances,  12. 
injunction  by,  to  prevent  recurrence  of  nuisance,  289. 
inquests,  agreement  by,  as  to  jjlaces  for,  with  county  coun- 
cil, 179. 

institution  of  legal  proceedings  by,  mode  of,  264,  265. 
intimation  to  be  given  by,  13,  14. 
judgment  against,  how  enforceable,  274. 
hyfi.fa.,  274. 
elegit,  274. 

mandamus  to  compel  payment  out  of  rates,  274. 
justice  to  make  order  for,  to  enter  and  inspect  premises,  224. 
land  may  be  acquired  and  held  by,  198. 

without  licence  in  mortmain,  198. 
liability  of  members  of,  to  be  surcharged,  266. 
liable  to  repay  cost,  13. 

limewa:?hing  of  workshops,  notice  by,  requiring,  66,  67. 

loan,  sanction  by   Local   Government  Board  for  providing 

sanitary  conveniences,  207. 
magistrate  bound  by  decision  of,  89. 
niedical  officer  of  health,  must  appoint,  208. 

annual  report  by  medical  officer  of  health  to,  208. 
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SANITARY  AVTKOmTY -continued. 

medicine  and  medical  assistance,  temporary  suijply  of,  by,  167. 

sanction  of  Local  Government  Board,'] 67. 
mortuaries  and  post-mortem  rooms  may  be  provided  by  com- 
bined authorities,  178,  179. 
with  consent  of  county  council,  178. 
must  enforce  provisions  of  Act  as  to  smoke  nuisance,  60. 
non-infectious  patient,  maintenance  of,  by,  1G6,  167. 
expense  of,  166,  167. 

.  from  Avhom  and  how  recoverable,  167. 
no  personal  liability  on,  for  acting  bona  fide  in  execution  of 
Act,  265,  266. 

but  expenses  to  be  paid  out  of  rate  applicable  for  purposes 
of  Act,  265,  266. 
notice  by,  requiring  abatement  of  nuisance,  15. 

to  prevent  recurrence  of  nuisance,  15. 
notice  to,  by  occupier  to  remove  refuse  and  clean  out  ashpits, 
etc.,  78. 

fine    on    person    employed   by   sanitary  authority  for 

demanding  fee  for  removal,  etc.,  78. 
penalty  for  not  doing  so,  78. 
nuisance  created  by,  in  removal  of  refuse,  58. 

in  treatment  or  disposal  of  refuse,  59. 
"from  offensive  trade,  must  complain  of,  to  justices,  55, 
order,  when  may  be  addressed  to,  31.         '  56. 
objection  by,  to  Local  Government  Board,  in  respect  of  county 

council  byelaws,  48. 
t)ccu]Died  house,  must  certify  as  to   roper  water  supply  to,  120. 

proceedings  in  case  of  refusal  of  certificate,  120. 
occupier,  expenses  recoverable  from,  by,  230. 
offensive  ditches,  drains,  etc.,  must  cause  to  be  cleansed  or  covered, 

98. 

expense  of  abating  nuisance  from,  when  to  be  borne  by,  99. 
may  enter  premises  and  do  necessary  works  for  abatement 
of  nuisance,  99. 
recovery  of  expenses,  99. 
notice  by,  98,  99. 

penalty  for  not  complying  with,  99. 
on  complaint  of,  nuisance  order  may  be  made  by  pett}"  sessional 
court,  25. 

order  against,  by  Local  Government  Board,  203. 
on,  to  immediately  abate  nuisance,  29. 

costs  and  expenses  of  service  of,  by,  34. 

where  appeal  dismissed  or  abandoned,  30. 
from  successful,  30. 
polluted  wells,  tanks,  etc.,  power  to  close  on  complaint  of,  132. 
post-mortem  examinations,  places  for,  must  be  jirovided  by,  178. 

regulations  of,  as  to  places,  178. 
power  of  entry  of,  provisiims  as  to,  221 — 224. 

to  make  byelaws  as  to  lodging-houses,  181. 
forcible  entry,  in  wdiat  cases  allowable,  222. 
warrant  of  justice  for,  222. 

obstructing  execution  of,  penalty  for,  222. 
refusal  of  warrant,  223. 
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SANITARY  ^VTB.ORITY— continued. 

power  of  entry  of,  provisions  as  to — C07itinued. 

refusing  admittance,  penalty  for,  221. 
power  to  sell  manure,  etc.,  32. 

application  of  sale  moneys,  32. 
to  enter  bakehouses,  69,  70. 

premises  in  case  of  smoke  nuisance,  60,  61. 

to  abate    or   prevent  recurrence  of 

nuisance,  15. 
where  person  causing  nuisance  cannot 
be  found,  16. 
or  owner  or  occupier  not  in  fault, 
to  examine  nuisance,  32,  33.  16. 
to  which  nuisance  order  relates,  and 
abate  nuisance,  26. 
slaughter-house  or  knacker's  yard,  54. 
proceedings  against,  by  county  council,  225,  226. 

sanction  of  Local  Government  Board,  when 
necessary,  226. 
by,  where  premises  situate  outside  district,  56. 
in  High  Court  by,  to  abate  nuisance,  39. 
public  announcement  by,  as  to  removal  of  refuse,  79. 

conveyance  of  infected  person,  notice  of,  to,  156,  157. 
fountains,  cisterns,  etc.,  vesting  of,  in,  125 — 128. 

maintenance  of,  125 — 128. 
notice  by,  requiring  periodical  removal  of  refuse  from 

stables,  etc.,  85. 
sanitary  convenience,  provision  of,  by,  100,  101. 

regulations  as  to,  107 — 109. 

power  to  let  and  charge  fees 
for  use  of,  107. 
wells,  pumps,  and  drinking  fountains,  maintenance  of, 
by,  125. 

recovery  by.  of  expenses  of  abating  nuisance,  29. 
of  damages  in  county  court  from,  156. 
expenses  by  owner  from,  34. 

from  owner  or  occupier,  230. 
refuse  removed  by,  may  sell,  81,  82. 
removal  of  house  refuse,  duty  as  to,  of,  78. 
report  of  nuisance  to,  by  sanitary  inspector,  209. 
sanitary  conveniences,  removal  or  alteration  of,  by,  108. 
inspectors  appointed  by,  209,  210. 

additional,  may  be  appointed  by  order  of  Local 
Government  Board,  209. 
service  of  notices,  etc.,  on,  279. 
statutory  powers,  to  use,  103. 

subsoil  of  road  vested  in,  for  purposes  of  providing  sanitary 

conveniences,  101. 
substituted  for  nuisance  authority  under  Public  Health  Act, 

1875,  40,41. 
subway,  making  of,  by,  107. 

supply  of  milk  in  infected  dairy  may  be  prohibited  by,  158. 
order  of  prohibition  to  be  served  on  county  council,  158. 
and  Local  Government  Board,  158. 
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SANITARY  AUTHORITY-conhnwcrf. 
tents  and  vans,  byelaws  as  to,  189. 

entry  of,  may  he  authorised  by,  189. 
to  abate  nuisance,  where  medical  olticer  of  health  certifies  house 
to  be  overcrowded,  16. 
inspect  district  for  detection  and  abatement  of  nuisances,  1. 
in  case  of  default  by,  county  council  may  do  what  is  neces- 
sary at  expense  of  sanitary  authority,  2. 
underground  room  may  be  closed  by,  196. 
by  order  of  petty  sessional  couil,  196. 
dispensation  and  modification  must  be  i-ecorded  on  minutes 

of  sanitary  authority,  192. 
recpisites  as  to,  may  be  dispensed  with  or  modified  by,  192. 
unlawful  occupation  of,  must  be  reported  to,  195,  196. 
unlawful  carrying  of  corpses  in  public  conveyances,  information 

as  to,  by,  163. 
unsound  food,  notice  to,  to  remove,  112. 
water-closets,  etc.,  byelaws  as  to,  of,  91. 

byelaws  as  to,  must  be  enforced  by,  91. 
examination  of,  by,  93. 
water-closet  or  ashpit,  notice  to  owner  or  occupier  to  provide, 
by,  86. 

penalty  Ibi-  not  complying  with,  86. 
water  supply,  certificate  as  to  proper,  hy,  120. 

company  cutting  off,  Avithout  notice  may  be  proceeded 

against  by  sanitary  authority,  121. 
examination  of,  by,  93. 

power  to  enter  for,  93. 
and  open  ground,  93. 
notice  to,  by  company,  of  water  supply  l)eing  cut  oft,  121. 

SANITARY  CONVENIENCES 

in  factories,  etc.,  provision  of,  89. 

notice  by  sanitarv  authority,  to  malie  necessarj'  alterations 
for,  89. 

penalty  for  non-compliance  with,  90. 
removal  or  alteration  of,  by  sanitary  authority,  108. 
sanitary  authority  may  borrow  for  purpose  of  providing,  206. 
iised  in  common,  injury  to,  109. 

fine  for,  109. 

nuisance  from  improper  condition  of,  109. 
fine  in  case  of,  109. 
what  included  in  term,  293. 

SANITARY  INSPECTOR, 
appointment  of,  210. 

additional,  may  be  appointed  by  order  of  Local  Cuvern- 
nient  Board,  209. 
order,  how  eufoi'ceable,  210. 
by  sanitary  authority,  209,  210. 
authority  to  appear  in  legal  proceeding.-;,  264. 
certificate  of,  us  to  workshops,  66. 
complaint  and  legal  proceedings  by,  209,  21(>. 
duties  of,  12. 
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SANITARY  INSPECTOR— contmwerf. 
exiimination  board  for,  215. 
preliminary,  215. 

fee  for,  215. 
technical,  215. 
fee  for,  215. 

not  returnable,  215. 
unsuccessful  candidate,  215. 
innuiry  by,  into  existence  of  nuisance,  209,  210. 
medical  officer  of  health  has  powers  of,  208. 
must  reporc  nuisance  to  sanitary  authority,  209.  ; 
qualification  of,  210,  213. 

salary  of,  212,  213.  .  j  f  oi« 

temporary  arrangement  for  performance  ot  dutres  ot,  2ib. 

sanitary  authority  may  make,  216. 

sanction  of  Local  Government  Board,  216. 
tenure  of  office  of,  210. 
unsound  food,  may  seize,  HO. 

power  to  enter  premises,  110. 

SANITARY  PURPOSES, 

Local  Government  Board  to  determine  what  are,  341. 

SCAVENGERS, 

duties  of,  80.  ...  c  o-,  qo 

neglect  of,  to  remove  dust,  provisions  m  case  ol,  asJ, 

fine  in  case  of,  83. 
sanitary  authority  to  employ  sufficient  number  ot,  80. 

SCHOOL, 
day,  302. 

site  for  national,  316. 

SEAMEN, 

lodging-liouses  for,  183,  372. 

byelaws  as  to,  183, 184,  372.  ^ 

penalty  for  breach  of,  372,  373. 
inspection  of,  183. 
meaning  of,  374.  ; 
"  port "  includes  place,  374. 
sanitary  conditions  of  lodging-houses,  183. 

SEAWEED,  ^  1  f  on 

harbour  company  liable  for  nuisance  from  accumulation  ot,  21, 

84. 

SECRETARY  OF  STATE, 

consent  of  Local  Government  Board  substituted  for  that  ot,  340. 
Highway  and  Turnpike  Acts,  powers  and  duties  under,  ot, 
tiansf erred  to  Local  Government  Board,  341 . 

meaning  of,  180.  ,     i     i  or> 

removal  and  interment  of  bodies,  regulations  as  to,  by,  180. 

fees,  180. 

SEPARATE  OCCUPATION 

of  underground  room  as  a  dwelling,  what  is,  193,  195. 
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SEPARATE  TENEMENTS, 

house  let  in,  master  of,  meaning  of,  292. 

SEPARATION  OF  SEXES 
in  house  let  in  lodgings,  181. 

provisions  in  Public  Health  Act,  1875,  185. 

SEQUESTRATION 

against  corporation,  287. 

SERVICE 

of  notices,  orders,  or  other  documents,  279—281. 

addressing  notices  to  "  owner  "  or  "  occupier,"  250,  280. 

affixing  to  premises,  279. 

"  by  post  by  a  prepaid  letter,"  281. 

delivery  at  residence,  279. 

meaning  of  "  residence, "  279,  280. 

sending  by  post,  279. 

statutory  notice,  of  a,  13,  14. 

SEWER, 

cesspool  not  a,  334. 

conveyance  of  seAvage  matter  immaterial,  335. 

definition  of,  320—338. 

effect  of  disconnection,  338. 

illegal  construction  of  a,  331—334. 

manhole  giving  entrance  to  sew'er  forms  part  of,  335. 

marsh  wall  held  to  be  a,  328. 

negligent  construction  of,  local  board  liable  for,  268. 
point  of  commencement  of,  331. 
pumping  station  erected,  335. 
"  sewers  generally,"  328—338. 

sulphuretted  hydrogen  gas  in,  person  liable  for  evolution  of,  8, 

SEWERAGE, 

expenses  of,  how  defrayed,  99. 

SEWER  RATE, 

Commissioners  of  Sewers'  expenses  imyable  out  of,  204. 
meaning  of,  387. 

not  a  "parliamentary  tax,"  within  covenant  to  pay  parliamentary 
taxes,"  253. 

SHEEP 

included  in  term  "cattle,"  293. 

SHIPS, 

master  of  vessel  to  be  deemed  the  occupier,  217. 
sanitary  authority,  jurisdiction  of,  as  to,  217. 

not  to  extend  to  ships  of  navy  or  foreign  power,  217. 

SHOP 

held  to  be  building  within  the  Act,  304. 
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SHORT  TITLE,  341,  367,  371,  377,  379. 

SINK,  ,     .  . 

destruction  of  sinks,  trap8,  etc.,  unlawtul,  95. 
penalty  for,  95. 

not  reinstating  after  notice,  9o. 
extension  of  time  for  recovery  of,  96. 

SLAUGHTER-HOUSE, 

borough  council  may  enter,  51,  55. 

byelaws  of  borough  council  as  to  enforcement  ot,  51,  55,  75,  IbU. 

erected  in  Metropolitan  Cattle  Market,  exemption  of,  54. 

licensing  of,  by  county  council,  53. 

meaning  of,  52,  293. 

occupier  of,  liable  for  act  of  servant,  52. 

licensed,  convicted  of  selling,  etc.  unsound  iood, 
may  forfeit  licence.  111.  Ill- 
penalty  for  unlicensed  use  of,  53. 

sanitary  authority  may  enter,  to  examine  if  contravention  of 
Act,  54. 

slaughter  must  take  place  in,  52,  320. 

SLAUGHTERER  OF  CATTLE  OR  HORSES, 
meaning  of,  52,  293. 


SMALL-POX  HOSPITAL, 

erection  of,  may  be  restrained,  where  injurious  to  property, 
'  164,  165. 

SMOKE,  , 
fireplace  or  furnace  in  factory  not  consuming,  a  nuisance  to  be 
dealt  with  summarily,  62. 
court  may  dismiss  complaint  if  satisfied  that  due  care  used, 
from  chimney  a  nuisance  to  be  dealt  vvitli  summarily,  62.  63. 
no  defence  that  chimney  properly  constructed,  65. 
nuisance  need  not  be  injurious  to  health,  65. 
furnaces  must  consume  their  own,  59. 

penalty  for  nsing  fiirnace  not  constructed  to  consume  its 
own,  59,  60. 

steam  vessel  on  Thames  must  consume  its  own,  60. 
penalty  for  not  doing  so,  60. 
further  penalty,  60. 

SMOKE  CONSUMPTION, 
meaning  of,  60,  61. 

provisions  of  Towns  Improvement  Clauses  Act,  1847,  as  to,  65, 
Birmingham  Improvement  Act,  1851,  65,  66.  66. 


SMOKE  NUISANCE, 

power  of  sanitary  authority  to  enter  premises  in  case  of,  62. 
railway  company,  liability  of,  for,  62. 

from  engine  shed,  62. 
sanitary  authority  must  enforce  provisions  of  Act  as  to  informa- 
tion, 60. 
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SNOW 

included  in  term  "street  refuse,"  292. 

SOAP  BOILEE, 

provisions  as  to  establishing  a  new  business  of,  48. 

SOURCE  OF  WATER  SUPPLY, 
meaning  of,  293. 

STABLE  REFUSE, 

removal  of,  by  scavengers  of  sanitary  authority,  with  consent 
01  occupier,  84. 

STABLES, 

periodical  removal  of  refuse  from,  85. 

public  notice  by  sanitary  authority  requiring,  85. 
fine  on  failure  to  comply  with,  85. 
sanitary  conveniences  in,  90. 

STATUTORY  NOTICE, 
service  of,  13,  14. 

STEAM  VESSEL 

on  Thames  must  consume  its  own  smoke,  60. 
penalty  for  not  doing  so,  60. 
further  penalty,  60. 

STREAM 

included  in  term  "  source  of  water  supply,"  293. 
STREET, 

cleansing  of,  byelaws  of  sanitary  authority  as  to,  42—45. 
by  sanitary  authority,  76. 
fine  for  neglect  of  duty,  76. 
improvement   of,   cost   of,   recoverable   from  tenant  under 

covenant,  236. 
in  metropolis,  299. 

is  a  street  whetlier  public  or  private,  301. 
meaning  of,  106,  291,  294—300. 

a  cul-de-sac  may  be,  300. 

or  highway  stojjped  at  one  end,  300. 

canal  bridge,  300. 

in  Metropolitan  Management  Acts,  299. 
Public  Health  Act,  1875,  294—297. 

and  Acts  incorporated  by  it,  298. 
Towns  Improvement  Clauses  Act,  1847,  s.  53,  295. 
railway  bridge,  300. 
owners  liable  to  sewer  and  pave,  under  local  Act,  not  entitled  to- 

recover  expenses  from  tenant,  233. 
placing  dung  upon,  84,  85. 
vesting  of,  104—107. 

meaning  ul,  104 — 107. 
when  a  (pie.stiuu  of  fact,  297. 
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STREET  REFUSE, 

meaning  of,  61,  292,  307-309. 
unauthorised  person  removing,  tine  on, 

STRUCTURAL  CONVENIENCES, 
what  are,  23. 

STRUCTURAL  WANT  OR  DEFECT, 

in  case  of  nuisance  from,  notice  to  abate,  etc.,  to  be  served  on 

owner,  ]6,  24,  34,  249. 
of  water-closets,  97. 

^^^on-oad,  to  be  vested  in  sanitary  authority  for  purposes  of  pro- 
viding sanitary  conveniences,  101. 

SUMMONS,  .      ,  ,   •  CP 

discretion  ot  magistrate  to  issue,  Ab. 

form  of,  353. 
issued,  17. 

SURCHARGE,  ., 
liability  to,  of  members  of  county  council  or  sanitary  authority, 

265. 

SURVEYOR,  .  .      ,       p  ,  .  , 

personal  liability  of,  for  executing  illegal  order  of  highway 

board,  267. 

SWINE, 

forfeiture  of,  46. 

improperly  keeping,  penalty  for,  44—46. 
recovery  of,  46. 

included  in  term  "  cattle,"  293.  ,  ,a 

must  not  be  kept  within  40  yards  of  street  or  public  place,  4b. 
nuisance  from,  byelaws  of  sanitary  authority  as  to,  44. 
straying,  may  be  seized  by  constable,  46. 


T. 

TANK 

included  in  term  "  source  of  water  supply,"  293. 
TAXES 

covenants  in  leases  as  to,  construction  of,  232—254. 

TEMPORARY  PROVISIONS 
as  to  existing  officers,  289,  290. 

medical  officer  of  health  or  inspector  of  nuisances,  290. 
appointment,  289. 
duties,  289. 
qualification,  289,  290. 
salary,  289,  290. 
tenure  of  office,  289,  290. 
existing  members  of  Woolwich  Local  Board,  290. 
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TEMPORARY  STRUCTURE 
not  a  "building,"  306. 

TENANCY  FROM  WEEK  TO  WEEK, 
liability  for  nuisance,  in  case  of,  18,  19. 

TENANCY  FROM  YEAR  TO  YEAR, 
liability  for  nuisance  in  case  of,  18,  19. 

TENANT.   ,S'ee  Occupier. 

TENEMENT  FACTORY, 
meaning  of,  68. 

TENTS  AND  VANS, 

sanitary  authority  may  make  byelaws  as  to  cleanliness  and  pre- 
vention of  disease  in,  189. 
may  authorise  entry  of  tent  or  van  to  ascertain  existence  of 
overcrowding  or  disease,  189. 
nsed  by  his  Majesty's  forces,  Act  not  to  apply  to,  189. 
lor  human  habitation,  nuisance  from,  188, 189. 
dangerous  infectious  disease  in,  189. 
overcrowding  in,  189. 

TEXTILE  FACTORY, 

meaning  of,  in  Factory  and  Workshop  Act,  1901,  67. 

THAMES  CONSERVATORS, 

saving  for  rights  of,  under  Thames  Navigation  Act,  1870,  288 
or  otherwise,  288. 

THAMES  NAVIGATION  ACT,  1870. 
See  Thames  Conservators. 

TOWNS  IMPROVEMENT  CLAUSES  ACT,  1847. 
See  Smoke  Consumption. 

TRADE  REFUSE, 

clinkers  in  furnace  of  hotel  not  included  in  term,  308. 
meaning  of,  82,  292,  307—309. 

dispute  with  sanitary  authority  as  to,  82. 
OAvner  to  pay  for  removal  of,  81,  82. 

TRUSTEE 

an  "owner,"  in  what  cases,  255,  312—314. 
entitled  to  receive  "  rack-rents,"  255. 
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U. 

UNDERGROUND  ROOM, 

effluvia  must  be  provided  against,  191. 
entry  and  inspection  of,  196. 

justice's  warrant  for,  196. 
fireplace  and  chimney  flue  to,  191. 
letting  or  occupying  contrary  to  Act,  191. 

penalty,  191. 
meaning  of,  193. 

occupation  as  a  dwelling  must  be  a  separate  occupation,  193. 
occupied  as  dwelling,  provision  as  to,  J  90 — 193. 
construction  of  wall  with  damp  course,  190. 
drain  under  must  be  constructed  of  gas-tight  pipe,  191. 
height  and  width  of,  190. 
hollow  floor,  ventilation  under,  191. 
paved  area  outside,  190,  191. 

drainage  of,  191.  , 
what  deemed  to  be,  192. 
report    to   sanitary   authority  as    to    unlawful  occupation 

of,  195,  196. 
requisites  as  to,  before  passing  of  Act,  194,  195. 

not  to  be  dispensed  with  or  modified,  192. 
dispensation  with  and  modification  of,  192. 

appeal  against  disallowance  of  dispensation 
or  modification,  192. 
to  Local  Government  Board,  192. 
may  be  dispensed  with  or  modified  by  sanitary 
authority,  192. 
sleeping  place,  user  of  underground  room  as  a,  193. 
two  convictions  for  unlawfully  occupying,  196. 

closing  order  in  case  of,  196. 
two  or  more  rooms  when  to  be  deemed  separately  occupied  as- 

dwellings,  192. 
ventilation  of,  191. 
water-closet  and  ashpit  to,  191. 
windows  to,  191. 


UNIDENTIFIED  BODIES, 
inquest  on,  180. 
mortuary  for,  179. 

UNOCCUPIED  PREMISES, 

in  case  of,  notice  to  be  served  on  owner,  16. 

UNSOUND  FOOD, 

aiding  and  abetting  exposure  of,  118. 

punishment  for,  118. 
condenmation  and  destruction  of,  by  order  of  justice,  110,  113 — 
destroyed  by  order  of  magistrate,  119.  116. 

punishment  of  owner,  110. 
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UNSOUND  FOOD— continued. 

inspection  and  destruction  of,  by  medical  officei'  of  liealth 

sanitary  inspector,  110,  112,  113. 
notice  to  sanitary  authority  to  remove,  112. 

removal  of,  as  trade  refuse,  112. 
officer  entering  premises  to  inspect,  obstruction  of.  111. 

punishment  for.  111. 
owner  must  not  refuse  to  take  back,  114. 
power  of  police  to  seize,  116. 
previous  conviction  in  respect  of.  111, 

notice  of,  to  be  affixed  to  premises  of  offender,  111. 

penalty  for  obstructing  affixing  of.  111. 
prosecution  of  commission  agent  for  sellin;',  118  119. 
provisions  as  to,  110 — 120.  "  ' 

sale  of,  114. 

penalty  for,  114. 
seizure  and  destruction  of,  by  inspector  without  order.  113. 
vendor  of,  punishment  of,  instead  of  purchaser,  118. 

URBAN  AUTHOEITY, 
meaning  of,  367. 

not  liable  for  negligence  of  contractor's  servant,  271. 
URINAL, 

erection  of,  in  highway  by  sanitary  authority,  108. 
included  in  term  "  sanitary  convenience,"  293. 
injunction  to  restrain  erection  of,  in  park,  102. 
nuisance  from,  3,  8. 
when  may  be  a  nuisance,  102. 


V. 

VANS.    See  Tents  and  Vans. 

VENTILATION 

of  bakehouses,  69. 

underground  room,  191. 

VESSEL, 

"master"  of,  meaning  of,  291. 

medical  practitioner's  charges  for  attendance  on,  173. 

disputes  as  to,  petty  sessional  court  may  decide,  173. 
Metropolitan  Asylums  Board  may  provide,  for  conveyance  of 

infected  persons,  168. 
poor  law  medical  officer's  attendance  on,  173. 

charges  for,  173. 
sanitary  authority  may  enter,  to  enforce  eijidemic  regulations, 
what  included  under  term,  291.  171. 
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VESTRY, 

annual  report  of,  209. 

borrowing  powers  of,  206 — 208,372.  i     ^  r,r>^ 

expenses  of  execution  of  Act  payable  out  ot  general  rate,  204. 
liable  for  negligence,  268. 

non-payment  of  rent  in  respect  ot  highway,  27.3. 
not  liable  for  scavengers' neglect,  80.  oan 
superseded  by  metropolitan  borough  council,  207,  351,  .ib&, 
372,  386. 

VESTRYMEN  ^ 

not  individually  liable  for  authorising  illegal  expenditure,  276. 
unless  money  actually  expended,  276. 

VETERINARY  INSPECTOR, 
dairies,  report  as  to,  of,  158. 

meaning  of  term  in  Diseases  of  Animals  Act,  1894,  160. 

VINERY 

attached  to  a  wall,  a  "  building,"  305. 


w. 

WARRANT, 

constable  without,  may  arrest  person  found  committing  offence 

against  byelaws,  43. 
duration  of,  222. 

obstructing  execution  of,  jienalty  for,  222. 

WARRANT  OF  JUSTICE  TO  ENTER  PREMISES, 
form  of,  355. 

WATER, 

analysis  of,  may  be  ordered  by  court,  132. 
provisions  as  to,  120—133. 

WATER  BUTT, 

"  cistern  "  includes,  293. 

WATER-CLOSET, 

appeal  to  county  council  against  notice  or  act  of  sanitary  autho- 
rity as  to,  86,  96. 
no   appeal   from  county  council   to   Commissioners  of 
Sewers,  89—97. 
byelaws  as  to,  91,  92,  97,  387. 

by  county  council,  91,  92,  97. 

sanitary  authority,  91. 
sanitary  authority  must  enforce,  91. 
examination  of  water-closets,  etc.,  by  sanitary  authority,  93. 
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WATER-CLOSET— cojiiMjncfZ. 

improper  coustruction  or  repair  of,  97. 
fine  for,  97, 

when  employer  not  liable  for,  97,  98 
improperly  making  or  altering  water-closets,  etc  ,  94 
penalty  for,  95. 

not  altering  or  reinstating  after  notice,  95 
extension  of  time  for  recovery  of,  96. 
included  in  term  "  sanitary  convenience,"  293. 
injury  to,  so  as  to  cause  nuisance,  penalty  for,  41 
notice  by  sanitary  authority  to  owner  or' occupier  to  nro- 
vide,  86,  88.  '■ 
penalty  for  not  complying  with,  86. 
to  put  water-closets,  etc.,  in  proper  condition,  95,  96. 
appeal  against,  to  county  council,  96. 
penalty  for  not  complying  with,  96. 
nuisance  from,  3. 

obligation  to  provide  proper,  in  new  house,  85,  86. 

or  in  house  rebuilt,  85. 

penalty  for  not  providing  proper,  86. 
regulations  as  to,  85 — 109. 

sanitary  authority  may  enter  premises  to  execute  necessary 

works,  86. 
and  recover  expenses  from  owner,  86. 
to  require,  to  be  provided,  87. 
separate,  for  each  house,  when  need  not  be  provided,  86. 
to  underground  room,  191. 

WATEECOURSE, 

dumb  well  held  not  to  be  a  "drain  or  watercourse,"  321. 
not  a  sewer,  328. 
nuisance  from,  3. 

owner  or  occupier  no  longer  bound  to  cleanse  watercourses 
adjoining  premises,  77. 

WATER  FITTINGS, 

absence  of,  when  deemed  to  render  premises  unfit  for  human 
habitation,  16,  341,  342. 
a  nuisance  liable  to  be  dealt  with  summarily,  3,  341,  342. 

WATER  RATE 

not  within  covenant  to  pay  rates  assessed  in  respect  of  the 
premises,  254. 

owner  and  not  occupier  liable  for,   of  separate  tenement 
house,  122. 

WATER  RIGHTS, 

injunction  and  damages  in,  case  of  infringement  of,  288. 
saving  for,  287,  288. 

WATER  SUPPLY, 

corruption  of,  by  gas  washings,  128—130. 
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WATER  continued 

coiTuptiou  of,  by  gas  wiishuv^n—cojihuned. 
penalty  lor,  128,  129. 

action  for,  in  High  Court,  129. 
limitation  of  proceedings,  129. 
notice  of  action,  129. 
pollution  of  river  by  gas  wasbings  a  nuisance  at  common 
law,  130. 
cutting  off,  by  company,  121. 

notice  of,  to  sanitary  autliority,  121,  123. 

company  not  giving,  may  be  proceeded  against  by 
sanitary  authority,  121. 
penalty  for,  122,  123. 
when  may  be  lawfully  done,  121,  122. 
discontinuance  of,  unlawful,  95. 

•penalty  for,  95. 
examination  of,  by  sanitary  authority,  93. 

power  to  take  up  ground,  93. 
examination  of — 

by  sanitary  authority,  if  supply  sufficient,  sanitary  authority 
must  reinstate  premises  at  own  expense,  93. 
and  pay  compensation  for  damage,  93. 
injury  or  interference  with,  penalty  for,  41. 
occupied  house  without  proper,  provisions  as  to,  120. 
a  nuisance,  120. 

if  a  dwelling-house,  to  be  deemed  unfit  for  human 
habitation,  120. 
swimming  bath,  for,  124. 

to  public  cisterns,  wells,  etc.  by  sanitary  authority,  125. 
water-closet,  obligation  to  provide  proper,  85,  86. 
penalty  for  not  providing,  86. 

WATER  SUPPLY  APPARATUS, 
destruction  of,  unlawful,  95. 
penalty  for,  95. 

not  reinstating,  after  notice,  95. 

extension  of  time  for  recovery  of,  96. 
examination  of,  by  sanitary  authority,  93. 

if  apparatus  satisfactory,  paiiitary  authority  must  reinstate 
premises  at  own  expense,  93. 
and  pay  compensation  for  damages,  93. 
power  to  take  up  ground,  93. 
to  water-closet,  obligation  to  provide  proper,  85,  86. 
penalty  for  not  providing,  86. 

WELL, 

dumb,  held  not  to  be  "drain  or  watercourse,"  321. 
included  in  term  "  source  of  water  supply,"  293. 

WHARVES, 

Metropolitan  Asylums  Board  must  maintain,  168. 

WHITECHAPEL  IMPROVEMENT  ACT,  1853, 
section  23  of  Act  not  to  affect,  61. 
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WIFE, 

evidence  Ly,  for  luisljiuia  dd'endaiit,  227, 

WINDOW 

to  underground  room,  191. 

WOMAN, 

employment  of,  in  workshop,  73. 

notice  of,  to  factory  inspector  by  medical  officer,  73. 
meaning  of,  in  Act,  73. 

Factory  Act,  1878,  73. 

WOOLWICH 

constituted  a  district  under  Public  Health  Act,  199. 
local  board  of  health  to  be  the  sanitary  authority  in,  197. 

WOOLWICH  LOCAL  BOARD, 

accounts  of,  audited  by  district  auditor,  277. 
.  now  metropolitan  borough  of  Woolwich,  386. 
term  of  office  of  existing  members  of,  290. 

WOOLWICH  LOCAL  BOARD  OF  HEALTH, 

expenses  of  execution  of  Act  payable  out  of  district  fund 
general  district  rate,  204. 

WORK, 

bound  to  perform,  13. 

expense  incurred  in  executing,  under  the  intimation  notice,  1 

protest,  14,  251. 

WORKHOUSE, 

refuse  from,  local  authority  must  remove,  308. 

Workplace, 

meaning  of,  69. 

provisions  relating  to  workshop  to  apply  to,  67. 
sanitary  conveniences  in,  provision  of,  89. 
stable  yard  held  to  be,  90. 

used  also  as  dwelling-house,  nuisance  in,  from  overcrowding, 

WORKSHOP, 

limewashing  and  cleansing  of,  66,  67. 

notice  by  sanitary  authority  requiring,  66. 
penalty  for  not  complying  with,  66. 
further  penalty,  66,  67. 
recovery  of  expenses,  67. 
meaning  of,  67,  68. 

distinguished  from  factory  and  workplace,  67. 
in  Factory  and  Worksliop  Act,  1901,  67. 
sanitary  conveniences  in,  provision  of,  89. 

[66  J 


Index. 


WOnKSROF—coutinued. 

used  also  as  clwelliiig-hoiise,  nuisance  in,  from  overcrowding,  4. 
woman,  child,  or  young  person,  employment  of,  in,  73. 
notice  of,  to  factory  inspector,  by  medical  officer,  73. 


YOUNG  PERSON, 

employment  of,  in  workshop,  73. 

notice  of,  to  factory  inspector,  by  medical  officer,  73. 
meaning  of,  in  Act,  73. 

in  Factory  and  Workshop  Act,  1901,  73. 
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